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Congress appropriated and claimant was paid at the 
rate of $5,000 per annum for his services as minister resi- 
dent and consul-general to Hayti from July 1, 1882, to 
July 24, 1885. 

[n this suit claimant asserts that he was entitled to com- 
pensation for his aforesaid services during the period 
named at the rate of $7,500 per annum, and asks judg- 
ment for $7,666.66, which is the difference between the 


aggregate sums appropriated and paid and the aggregate 


sums to which he alleges he was entitled. 

The annual salary of the office which claimant held 
was fixed by section 1683, Revised Statutes, at $7,500 
Congress annually appropriated that sum for the salary 
of the office until the passage of the consular and diplo- 
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matic appropriation bill for the fiseal year commencing 
July 1, 1882. 

The power of Congress to reduce claimant’s salary from 
$7 500 to $5.000 eannot be. doubted. (Cooley’s ('ons. 
Lim., 4th ed., p. 336 and note.) 

The question is one of intention. 

[f Congress intended by the several appropriation bills 
within the above period to appropriate $5,000, in part 
payment of a salary of $7,500, claimant is entitled to re- 
cover in this action. 

If, on the other hand, Congress, by such appropriation 
bills, intended to fix the salary attached to claimant’s ofhece 
at $5,000 per annum, and appropriated that sum as pay- 
ment in full of the salary thus fixed, judgment must be 
entered for the defendants. 

A careful consideration of the language of these appro- 
priation bills, in the light of all the circumstances sur- 
rounding their passage, leads inevitably to the conclusion 
that Congress intended by them to fix the salary at 
$5,000, and appropriated that sum to pay the same in full. 
The first act to be considered was approved July 1, 1882, 
and is entitled ‘An act making appropriations for the con- 
sular and diplomatic service of the Government for the 


fiscai year ending June 30, 1883, arid for other purposes.” 


The act provides - 


Be it enacted, That the following sums be, and : i " 
they are hereby, appropriated for the service of the | . 
fiseal year ending June thirtieth, eighteen hundred 4 “ 
and eighty-three, out of any money in the Treasury jp 
: * 


not otherwise appropriated, for the objects herein- 
after expre ssed, namely: | ° , lor ministers 
resident and consuls-general to Liberia, Hayti, Switz- 


erland, De aMark, and Portugal. at five thousand 
dollars ach, twe Ntv-five thousand dollars. 
, , ‘ 

For contingent y, Denses of foreign intercourse 
proper and of all the MIssions abroad. eighty-five 
thousan, | doll): urs, , . . 

The tit}, Of the act ee rts nly imp rts that the 4ppropri- 
ations made ¢ therein are tO meet the toy al e *penses of the 
service, and Not a part thereof All the Provisions of the 
act from first te last bear out that idea. Che language ot 
thy Clause “Ppropriating : $5,000 for the salary ot claim- 
ant’s Othce Is used all through the act in “PPropriating 
SUMS, C&O ntessed |] y, in ful] “OmMpensation for the vear’s 


Services. 


The language Of the Clause Is; 


or ministers resident * * 4 to Liberia, 
Hay ti. , . , SRA flare thousand dollars each, 
Cwenty-five thous; and « loll. ars, 


After th, word “at” the words “a salary of” are man- 
fest] understood. 
The statute hrst declares What the salary of each one 
Shal] De for the ve ar. and the th i 4ppropriates i OTOss “mount 
salarie ‘Ss thus e xpressly fixed. 
clear and unambiguous language employed leaves 
room for ‘aume But if th, language Was less Clear 
ed, unless the statute e Ypre ssl declared that the ap- 
Propriation was In partial payment Only, it would be im- 
Possible to be lj iecve thi at () ONUTess Inte ‘nales ! th; if the claim- 
4nt should rece lve two-thirds of hic salary bv virtue of an 
appropri:t tion. and One-third through the Intervention of 
the C ourt of ( tims 


If the sum appropriated by the act had been in excess 
of the salary fixed by previous law, we think the claimant 
would not have tound it ditheult to believe that his salary 
for that fiscal year was increased. Nor do we think the 
court will find it difheult, with the conditions reversed, t 
reach the conclusion that his salary tor thre fiseal Veal 
covered by the act was reduced. 

If ¢ ‘oneress had intended that claimant s salary should 
remain at $7,500, upon what reasonable hypothesis ea 
the failure to appropriate that sum be explained? The 
Treasury was overflowing; the uniform practice was to 
appropriate for the whole salary. ‘The salaries for other 
officials were appropriated in full in the same bill, and it 
was ho economy to appropriate $5,000 and turn claimant 
into this court te recover S2.900 more 

This act of 1882 further prevides : 


And hereatter the Secretar of State shall. in the 
estimates for the annual! expenditur s of the expenses 
ot diplomatic and consular service, estimate tor the 
entire amount required for its support, 

specifying the compensation to be allowed or deemed 
advisable in each individual ease. (22 Stat. L.. 132 


In accordance with this mandate. the Se retary of State 
made a specific estimate tor the salary ot ministe 
and consul-veneral to Havti for the fise: al vears Commenc- 


ing July | . 1883 and 1884. and that estimate 


in each rep rt. 


resident 


was 85.000 


, ?’; 
‘ . . . . ; 4 rv \ 
Can it be thought that Congress intended the salar‘ to ve ie 
‘ 
remain at S 4.900 per annum when the Secretary ot State { 
only asked $5,000” 2: 
® re . ' : ‘ ] ’ , « 
The executive departments have interpreted the stat- mt 
ej 


and the salary 


} the salary to 4,00 
e Official Register 
ne 4 iiif mil vegister, 


as 


, . 
CUTTING aow!l 


of the othee is quoted at $5,000 In 1 
‘| his inte rpretation in doubttu! CuseCs is entitled Lo weight. 
We need not 
bills. They are in substantially the sam 
of like import. We invite the attention of 

‘a 28-424: vol. 


each of them (see Stat. L., vol. 22, pp. 


separately consider succeeding appropriation 
lancvuage and 


the court to 


y +5 F pp. 22S —- 52>). 
The repetition in these succeeding appropriation bills 
of the same provisions as to the salarv of claimant's ofhece 


strength nthe conclusion that the S000) appropriated 


was in full and not in partial payment 
In support ot our position Wie CAlil ATLenTiIoONn ot the 


. Mitchell, 109 U.S. R., 146; 


14-5, 


court to L nited states rs 


[ nited “tates UR. l isher. id... 
We think that counsel for appellee ent 
the Senate and House as shown DY the ( On- 


I he clause stricken out Dy the Senate 


rely misinterprets 
the action in 
gressional Record. 
and objected to in the House ts as follows: 
(nd the 
traordinary and ministers plenipotentiary, ministers 
resident and consuls-general, secretaries of legation, 
interpre ters shall, aiter June >, 1SS4, be the 


Suir of re h othe r respective iv. Lin 


lorevoing appropriations lor envovs e@x- 


and 
! 1 all acts or 


ets Inconsistent or in conflict therewith, o1 
wa larger salarv to un otheer or employé 
herein named, shall Ly ‘ and are ihe rebs : repealed. 

({ one. Ree.. 48th Clong., | , part + D>. | 144.) 
[t was objected to in the House and stricken out in the 


! 


Senate because it fi xed the salaries therein appropriated, 
but until changed 


not for the following fiseal year only, | 
’ 


legislation. 


by appropriate 


6 


Under the rules of the House the appropriation bill 
for the next or any ensuing fiscal year could not increase 
the salaries therein fixed if the clause was left in. If 
left out, a succeeding Congress in appropriation biil could 

‘increase the salaries therein fixed because they were only 
fixed for that one year. (See Cong. Rec., 48th Congress, 
Ist sess., part 4, pages 4194, 4195.) 

While the history of any legislation will be looked to 
in construing it, the remarks of individual members of 
Congress in debate have never been regarded as safe 
guides in ascertaining the legislative intent. 

Respectfully submitted. 

A. H. GARLAND, 
Attorney-General. 
ED. M. WATSON, 


Assistant Attorney. 
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IN THE 


Supreme Court of the Cnited States. 
October Term 1885. 


ee 


‘THe UNITED STATES. Appellant, ) 
PS. No. 
JOHN M. LANGSTON. 


BRIEF FOR APPELLEE, 


i 


i. 
Statement of the Case. 


The appellee was. on the B&Sth of S pt ‘mber. 1877. “ap- 
pointed Minister Kesident and Consul-General of the 
LT nited States fo llavti. and held that office till the 24th 
ol July, 1885. ‘The compensation paid him was at the 
rate of $7,500 a year up to and inelnding June 30, 1882. 
From and after July 1, 1382, till the termination of his 
othicial services July ISSD, he was compensated at the 


rate of S5.000 a ve: , no more than that amount hav- 
ing been appropriate. +) Congress for the payment of the 
salary during that time 

He filed his petition in the Court of Claims to recover 
the ditterence between the $5,000 a year, which had been 
paid him, and $7,500 a year, claimed by him to be the 
legal salary of the office under the provisions of Sections 
1675 and 1683 of the Revised Statutes of the United 


States; as well as under the Acts of June 4, 1878 (20 


ee 


Stats. at Large, Y1—Y3), and January 27, 1879 (20 Stats. 
at Large, 267-274) 

The Court of Claims, adopti oe the views of the uppellee, 
gave judgment in his favor for the difference between 
$5,000 and $7,500 a Veal tor the period during which he 
Was paid the former sum, amounting in all to $7,666.66, 


and the United States appealed, 


ii. 
Brief. 

Section 1683 ol the Revised Statutes of the lL nited 
States provides— 

“here shall be a diplomatic representative of the Un- 
ied States to each of the Republics ot Hayti and Liberia, 
who shall be appointed by the President, by and with the 
advice and consent of the Senate. and shall be accredited 
as Minister Resident and Consul-General. The represent- 
ative at Hayti shall be entiiled to a salary of seven thon- 
sand five hundred dollars a year aud the representative at 
Liberia to a salary not exceeding four thousand dollars a 
year.” 


The provision as to salary is duplicated in Section 1675, 
by which it is provided: 

* Ambassadors, Envoys Extraordinary and Ministers 
Plenipotentiary, Ministers Resident. A gents, and Secreta- 
ries, and Second Secretaries of Legation shal! be entitled 
to salaries as hereinafter provided.  * * * Minister 
Resident and Consul-General to Hayti seven thousand 
five hundred dollars.” 


A diplomatic representative to the Republic of Hayti 
as originally authorized by an Act of Congress approved 
June 5, 1862. entitled “An act to authorize the President 
of the United States to appoint diplomatic representatives 
to the Republics of Hayti and Liberia respectively ” (12 
Stats, at Large, 421). This act authorizes the President 


, a. 


+ AION: ht ti as ER ap . paetiobed 


to appoind il diplomatic representative to the Republic of 
Hlayti, to be styled Commissioner and Consul-General, a 
designation subsequently altered to Minister Resident and 
Consul-Gri neral (14 Stats. at Large, 229 at OV the terms 
ot the act Was to receive the compensation ot il C‘ormis- 
sioner, according to the Act ot (congress approved August 
18, 1856. by reference to that act (11 Stats. at Large, 
92), it will be seen that the compensation of a commis- 
sioner was seventy-five pre cent. of that of an Ambassador, 
or Envoy Extraordinary and Minister Plenipotentiary, and 
that of the latter officials wus. except in some enumerated 
cases, ten thousand dollars (810.000). making that of a Com- 
missioner seven thousand five hundred dollars ($7,500). 
Aceordit oly, for twenty years that amount was regularly 


' 


appropriated tor the sa 


ary oT this ottice. see appropria- 


tT1ons as T lows: 


IS6o2. July aR 1? Statutes at Large, oo4. 
1863, February 4, “ $6 ¢s 639. 
L864, June 20, Ls “ 139. 
LSb6S. January 24. 7 on ” tL? 4. 
ISo6, July 25, i4 . ” 225 
I867, February 28, * o 114. 
ISOS, Mareh 30. lL.) 5S 
I86%, March 3, i as 6 sy 4 
Is70, July 11, Lb a 219. 
1871, February 21, “ - “ $17. 
1872, May 22, wi - a 142. 
1873, February 22, “ ra 2 71. 
1874, June 11, ls +4 $< 67. 
1875, February 18, “ a a 521 
1876, August 15, 19 ” " 170. 
1877, February 26, “ “ “ 233. 
IS78, June 4, 20 a se 92. 
1879, January 27“ . 267 


1880, May 14, 21 “ . 13 
1881, February 24, “ “ “ 339 


4 


The Consular and Diplomatic Appropriation Act above 
referred to (20 Stat. L. 91, 92, 98), after making the 
specific appropriations, including that for Minister Nesi- 
dent and Consul-General at Ilayti, $7,500, adds the fol- 
lowing: 

“And the salaries provided in this act for the officers 
within named respectively shall be in full for the annual 
salaries thereof from and after the ist day of Julv, 1878; 
and all laws and parts of laws in conflict with the provis- 
ions of this act are hereby repealed.” 


So, too, the Consular and Diplomatic Appropriation Act 
of 1879. 20 Stat. L. 267, 274: 

“And the salaries provided in this act for the officers 
Within named respectively shall be in full for the annual 
salaries thereof from and after the Ist day of July, 1879; 
and all laws and parts of laws in conflict with the provis- 
ions of this act are hereby repealed.” 


‘Thus, again and again did Congress enact that the salary 
of this office should be $7,500 a year. It was so fixed by 
the original act of 1862, creating the office; by two dis- 
tinct sections of the Revised Statutes; by the Act of 1878; 
and again by the Act of 1879. Hardly any other officer 
in the Government could point to such numerous and 
emphatic provisions of law regulating his salary. 

In 1882, for the first time occurred a failure to appro- 
priate the full legal salary of the office. The Consular 
and Diplomatic Appropriation Act of that year (22 Stat. 
L. 128) begins by enacting: 

“That the following sums be, and they are hereby, ap- 
propriated for the service of the fiscal year ending June 
30th, 1883, out of any money in the Treasury not other- 
wise appropriated, for the objects hereinatter expressed, 
namely :” 


Hiere follow the specific appropriations for the various 
offices, including one for Minister Resident and Consul- 


General to Hayti, tive thousand dollars. 
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Similar acts were passed in 1883, (22 Stat. L. 424,) 1884, 
(23 Stat. L. 227, 228,) and 1885 (23 Stat. L. 322, 323). 

The acts of 1884 and 1885 contain a slight verbal varia- 
tion from the language of those of 1882 and 1883, not 
materially changing the sense, as follows: 

“That the following sums be, and they are hereby 
severally appropriated for the Consular and Diplomatic 
Service of the fiscal year ending June 30, 1885, out of any 
money in the Treasury not otherwise appropriated, for the 
objects hereinafter expressed, namely:” &c 

These acts contain no provisions that the sums thus ap- 
propriated shall be in full compensation, or shall be the 
annual salary of the office, and uo clauses repealing acts 
inconsistent with their provisions. 

It would seem that Congress having by the Act of 1879, 
above cited, fixed annual salaries for the several officers of 
the Consular and Diplomatic Service, was satisfied to let 
the salaries remain as they had beer thus fixed, and has 
not yet given any indication of its desire to reorganize the 
service. ‘This view is strongly corroborated by the action 
of the two Houses on the Consular and Diplomatic Appro- 
priation Bill of 1884. ‘There was reported by the House 
Committee on Appropriations the following parapraph as 
a part of that bill: 

“And the foregoing appropriations for Envoys Extra- 
ordinary and Ministers Plenipotentiary, Ministers Resident 
and Chargés d’Afttaires, Ministers Resident and Consuls 
General, Secretaries of Legation, and interpreters shall, 
after June 30, 1884, be the salary of each officer respect- 
ively, and all acts or parts of acts inconsistent or in conflict 
therewith, or which allow a larger salary to any officer or 
employe herein named shal! be, and are hereby repealed.” 
(Congressional Record, 48th Cong. Ist Sess., part 4, p. 4194.) 

This provision was designed to obviate the operation of 
the Act of 1879, above quoted, which fixed the salaries 
above named in it as the annual salaries of the several 


offices from and after July 1, 1879. ‘That act was quoted 


f) 


and discussed 11} the COHTSe ot debate (4 ‘ongressional hiec- 

ora, 48th Congress, Is! Session, part t, page 4185.) lt 

Was expressly stated Ith debate. and i ereed Lo by members 
1 


On bot sides of the llouse. that the obiect of the pro 


posed paragraph was “* TO prevent “uy sult in the Court 


of Claims tor the difference” (page 4195). Such unques- 
tionably would have been its effect had it become a pearl 
of the law [t passed the House with some slight alter- 
ation. But in the Senate it was stricken from the bill, 


(part 5, page 4953,) was left out bv the Committee of Con- 


ference, and is not in the law as passed (23 Stat. i, S27—. 
&)* ° 
w)). 


This action of the two Llouses of Congress is entitled to 
great weight as a guide to its meaning in the passage of the 
Act. ( Blake ve National Ban! ‘, 23 W all. U7.) 

The action of the Senate taken in connection with that 
of the House is susceptible of but one interpretation. ‘The 
[louse was willing to appropriate no more than the several 
specific sums named ta the bill, and expressed in the 
strongest possible manner by its action the desire that the 
officers affected by the bill should accept those sums as 
compensation in full for their services during the fiscal 
year, and that their salaries should, for that year at least, 
be fixed at and limited to the sums thus appropriated. 
The Senate, on the other hand, by its action in striking out 
the clause fixing the salaries at the amounts appropriated, 
with equal clearness expressed its unwillingness to change, 
in this appropriation bill, the existing permanent laws fix- 
ing the salaries ; ana, intending tO pass it in accordance 
with the requirements of existing |aw, was willing to give 
any uggrieved party the right to pursue such remedies as 
he might have in Congress or the courts, in case anything 


had been accidentally omitted, or any appropriation 


should chance to be insufficient to meet the exigencies of 


existing law. It was not a mere omission to repeal or 
modify existing laws, It was something stronger, It 


S 


ae mae leaded = 


Was a positive relusal ic do so And unless this court 18 
prepared to hold that the House of Representatives, alone 
ana without the eoncurrence Of the Senate, possesses the 
right to repeal existiug Acts of Congress LD) fuilure to Ssup- 
ply the necessary appropriations, Lien the fuilure, or eveu 
the positive refusal of that [louse to supply such appropria- 
tions, could not. in the leust degree, even to the extent of 
a temporary reduction, affect the salary of this mission. 
‘The question earl arose us to the right o1 the Llouse of 
hepresentatives to refuse to make appropriations to carry 
out treaty stipulations lor the payment oF money, ‘Treaties 
and statutes are by the Constitution (Art. 6, par. 2) equally 
the supreme law of the land. Llenee, the question whether 
the [louse ot Representatives can abrogate a treaty by 
withholding necessary appropriations, is precisely analo- 
gous to the question in the case at bar whether either 
Llouse of Congress, Dy) | ussivels withholding necessary ap- 
priations, can abrogate an Act of Congress standing unre- 
pealed on the statute book. Chancellor Kent sums up 
the question as to the right of withholding appropriations 
to carry out treaties as follows, (1 Kent Comm. 286): 
“The question whether a treaty, constitutionally made, 
was obligatory upon Congress, equally as any other na- 
tional engagement would be, if fairly made by the compe- 
tent authority, or whether Congress had any discretionary 
power to carry into etfeect a treaty requiring the appropria- 
tion of money, or other act to be done on their part, or to 
refuse it their sanction, was greatly discussed in Congress 
in the year 1796, and again in 1816. ‘The House of Repre- 
sentatives, at the former period, declared by resolution that 
when a treaty depended tor the execution of any of its 
stipniations on an act of Congress, it was the right and 
duty of the House to deliberate on the expediency or inex- 
pediency of carrying such treaty into effect. It cannot be 
mentioned at this day, without equal regret and astonish- 
ment, that such a resolution passed the Hlouse of Repre- 
sentatives on the 7th of April, 1796. But it was a naked 
abstract claim of right, never acted upon; and Congress 


ee inet ee 
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shortly afterwards passed a law to carry inte effect the very 
treaty with Great britain which gave rise to that resolu- 
ion. President Washington, in his message to the House 
ot Kepresentatives of the 30th of March, 1796, explicitly 
denied the existence of any such power in Congress ; “ana 
he insisted that every treaty duly made by the President 
and Senate, and promulgated, thenceforward became the 
law of the land. 

is [ft il treaty be the law of the land, it is as much ob- 
ligatory upon Congress as upon any other branch of the 
(;overnment, or Upon the people al large, SO long as il 
continues in force and unrepealed. ‘The House of Repre- 
sentatives are not above the law, and they have no dispens- 
ing power. They have a right to make and repeal laws, 
provided the Senate and President concur; but without 
such concurrence, a law in the shape of a treaty is as bind- 
ing upon them as if it were in the shape of an act of Con- 
gress, or of an article of the Constitution, or of a contract 
made by authority of law. ‘The argument in favor of the 
binding and conclusive efticacy of every treaty made by the 
President and Senate is so clear and palpable that it has 
probably carried very general conviction throughout the 
community; and this may now be considered as the de- 
cided sense of public opinion. This was the sense of the 


House of Representatives in 1816, and the resolution of 


1796 would not now be repeated.” 


Similar views are expressed by William Pinkney at 
greater length, and, if possible, with still more convincing 
argument. (Wheaton’s Life of Pinkney, 517.) And to 
the same effect by Judge Story. (2 Story on the Consti- 
tution, 13846-1349, 1841.) 

In 1877, when the Forty-Fourth Congress adjourned 


without passing any appropriation act for the support of 


the United States army for the year ending June 30th, 
1878, President Hayes did not find it necessary to con- 
vene an extra session of Congress until October, when 
nearly a third of the fiscal year had gone by. Meanwhile, 
the army was kept up and contracts entered into under 
existing laws without waiting for appropriations. These 


nuit 


ee 


ee 


were necessary in order to draw the money from the 
‘Treasury, but not necessary to charge the Government 
with legal liability. His course was taken after much de- 
liberation, was generally approved at the time, and the 
Army Appropriation Act was cheerfully passed when Con- 
gress met in October, though the House of Representatives 
was of the opposite political party. 

The legal liability of the Government does not generally 
depend upon appropriations, ‘The Constitutional provision 
(Art. 1, Section 9) that “no money shall be drawn from 
the ‘Treasury but in consequence of appropriations made 
by law,” is a mere limitation and restriction upon the ex- 
ecutive officers of the ‘Treasury Department, and does not 
prevent Congress, the law-making power, from involving 
the Government in coutracts to pay money to any extent. 
When such contracts are made, the parties who are enti- 
tled to compensation thereunder must wait until an appro- 
priation is made before they can receive their money, but 
the right on their part and the obligation on the part of 
the United States remain unchanged. Failing to obtain 
direct appropriations for their benefit, public creditors may 
sue in the Court of Claims, and thus obtain payment out 
of any money appropriated for the satisfaction of private 
‘latins. (KR. S., Sec. 1089.) 

ppropriation act is nothing but a mere authorization 
ofticers of the Treasury to apply certain amounts of 
» to certain objects. Without such authorization they 
be powerless to take money out of the Treasury for 
any purpose whatever. ‘This view of the object of an ap- 
priation act is so well settled that, for a long time, rules 
have been in force in both Houses of Congress forbidding, 
with more or less stringency, the introduction into appro- 
priation bills of any change of existing law. Notwith- 
standing this wholesome rule is not lived up to fully by 
either House; yet the general principle is, and long has 
been, fully recognized that changes of existing law are not 


10 


to be made by appropriation acts. For this reason, there- 
fore, such acts ought never to be construed as changing 
existing law, unless the intention so to do is plainly mani- 
fested and apt language used to carry the intention into 
etfect. Even were this consideration not present, it is a 
general rule in the construction of all statutes that repeals 
by implication are never favored, and that the supposition 
of such a repeal will never be indulged where it can be 
avoided. (Sedgwick on Statutory and Constitutional Law, 
98: Wood v. United States, 16 Peters, 342 ; Henderson’s To- 
bacco, 11 Wall., 652-7; Murdock v. City of Memphis, 20 
Wall., 617; Red Rock v. Henry, 106 U. 8. 596-601.) 

[t is true that it was held by this court (United States v. 
Fisher, 109 U.S., 143,) that when Congress appropriates a 
sum * in full COMP nsation” of the sala y ofa public officer, 
the incumbent cannot recover an additional sum in the 
Court of Claims, notwithstanding a prior statute fixed the 
salary at a larger amount than the sum so appropriated. 
That case, however, turned on the expression “in full 
compensation,’ which this court said it had no power to 
eliminate frem the appropriation act, and to which full 
force and effect must be given. 

In the case at bar, there is not ouly no declaration in the 
appropriation acts making insufficient appropriations that 
the sums thus appropriated are to be in full compensation, 
but the supposition of such an intention is emphatically 
negatived by the action of the respective Houses of Con- 
gress on the appropriation bill as above set forth. 

So, too, (in United States v. Mitchell, 109 U. 8. 146,) 
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where the Revised Statutes fixed the annual salaries of 


Indian Interpreters at four hundred dollars, with the pro- 
vision that that sum should be in full of all emoluments 
and allowances whatsoever; and subsequently Congress 
appropriated only three hundred dollars for each interpre- 
ter, with a provision placing a large fund at the disposal 


of the Secretary of the Interior to pay additional salaries 
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to such interpreters as he might think worthy of them, 11 
was held bv this court that all this indicated an entire 
change of system on the part of Congress in regard to the 
payment of such officers, and that the act fixing the sala- 
ries at four hundred dollars in full of all emoluments and 
allowances must be considered to have been temporarily 
repealed. 

The sVilabus of the Mitchell case does not state the de- 
cision accurately, and might mislead. the reader into the 
supposition that this court had decided that a mere failure 
to appropriate a sufficient sum to pay the salary of an office, 
Wis of itself il repeal of the law fixing the salary. That if 
was not the intention of this court to so decide is stated in 


terms in the opinion itself, puge 150, as follows: 


“lhe whole question depends on the intention of Con- 
gress as expressed in the statutes. Whether a simple fail- 
ure by Congress to appropriate any or a sufficient sum to 
pav the salary of an officer fixed by previous law is of itself 
at expression of purpose by Congress to reduce the salary, 
we do not now decide. ‘That is not this case, On the 
coutrary, in this Cuse Cougress has in other Wiuys expressed 
its purpose to reduce, for the time being, the salaries of the 
interpreters,” 


The learned court below, in its Opinion, thus foreibly 
summarizes the whole position ror which the appellee it 
this Cuse contends: 

‘“ Public oflicers, iti accepting their posiuions, have a 
right to rely upon the salary fixed by permanent general 
laws, and are not to be cut off by insufficient annual appro- 
priations, unless accompanied by ra repeal ot. the perina- 
nent law, either expresslv or by the clearest implication.” 


[t is to be remembered that at the time the appellee 
accepted the office, for the salary of which he is now suing, 
that salary was fixed at seven thousand five hundred dol- 
lars ($7,500.) His appointment and commission were by 


law to remain in force during the pleasure of the President. 
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by the recent decision QO] this court 10 FE idlivards Vv. United 
Stat Ss, { 103 U, S. 171.) he was not at liberty to resigu this 
office at pleasure, but was compelled by law to serve in it 
until another should be appointed ana accept the ottice, or 
until his own resignation should be acece 


pted by the l’resi- 


dent. It is certainly no answer to this to say that if his 
resignation had been offered it would. perhaps, have been 
accepted, and that another might bave been found to 
accept the position at the reduced salary ottered., Now 
constat, that even under these circumstances the President 
would have accepted his resignation if teudered. Indeed, 
it would have been easy to show, if necessary to this case, 
that his resignation was in fact tendered and its acceptance 
urged long before it was finally accepted and the appellee 
ultimately relieved from duty. While, therefore, we do 
not claim that Congress is without power to reduce the 
salury of an officer during the term of the existing ineum- 
bent by laws prospective in their character, we do decidedly 
maintain that it is inequitable that such officers should be 
deprived of their compensation unless by a clear, positive, 
and unequivocal repeal of the law under which they 
accepted their offices. 

[t has been the almost universal and unbroken practice 
of the Government to fix the salaries of all its officers, es- 
pecially the higher and more important ones, by laws of a 
general and permanent character. Perhaps hardly an 
instance can be found on our statute books where an office 
has been created without a fixed salary or emoluments 
being attached to it, except where it was intended that the 
office should be held without pay. In few, if any, instances 
has an office been established to depend upol annual ap- 
propriations solely for its support. Of no branch of the 
public service is this more true than of the Consular and 
Diplomatic Service. Congress, by the Act of March Ist, 
1855, (10 Stats. L. 619,) remodeled the consular and dip- 
lomatic system, as it again did by Act of August 18th, 1856, 
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(11 Stats. L. 52.) From this time forward the consular and 
diplomatic system was changed only in regard to particular 
offices, the general plan of the system remaining as fixed 
by the Act of 1856. Title 18, Revised Statutes of the Uni- 
ted States, entitled “ Diplomatic and Consular Officers,” is 
only a re-enactment of the Act of 1856, with such additions 
and modifications as had been made in particular parts of 
the system by the intermediate legislation. 

Some changes have been made since, and Congress, in 
1878 and 1879, thought fit to revise the salaries of the sev- 
eral officers of the service and to enact that the salaries 
tixed by the appropriation acts of those years should con- 
tinue to be the annual salaries for the future. The provis- 
ions of the Acts of 1878 and 1879 in this particular have 
been studiously omitted from the subsequent consular and 
diplomatic appropriation acts passed by Congress, an omis- 
sion of which the courts cannot fail to take notice, and 
which must have its reason. ‘The Acts since 1879 must 
be considered as mere appropriation acts, authorizing the 
application of certain moneys in the ‘Treasury not other- 
wise appropriated, to the specific purposes named in the 


- 


several acts, and having no other or further purpose or 
etfect, and expressing no ulterior intention on the part of 
Congress. 

‘he cause ot Mahoney v. United States, 10 Wall. 62, im- 
pliedly supports the views here contended for in regard to 
the consular and diplomatic system of the United States. 
‘The claimant in that case sued for salary as United States 
Consul at Algiers, basing his claim on the provisions of 
an act passed in 1810 allowing four thousand dollars 
($4,000) a year as salary to the consul at that place. It 
appeared, however, that the acts of 1855 and 1856, re- 
modeling the consular and diplomatic service, had failed 
to re-enact the provision of the act of 1810 giving that 
consul a salary of four thousand dollars ($4,000), and that 
they had, on the contrary, made provision for the com- 
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pensation of that officer in other ways; also, that from 
change of circumstances, the functions ol the consul at 
Algiers had become quite difterent and less important than 
they were in 1810, when the salary was first fixed, so that 
the change made in compensation by the acts of 1855 and 
1856 was not only apparent on the face of those acts, but 
was easily explained in the light of historical circumstances, 


Under these circumstances, this court held that he had 


no claim for salary under the act of 1810. In support of 


this position, however, this court relied entirely on the 
acts of 1855 and 1856, remodeling the consular and dip- 
lomatic service. Nowhere in the case is there any allu- 
sion to the annual appropriation acts, or any intimation 
whatever that the failure on the part of Congress to ap- 
propriate by such acts any, or a sufficient salary for the 
office, would have been a bar to the claim, had it in other 
respects possessed validity. 

l'nless. therefore, this court 18 prepared to rule that 
public officers have no fixed or permanent salaries, but 
niust hold their positions and emoluments subject to what- 
ever may be annually appropriated for the payinent of the 


otheer by Congress, the lade nt of the Court ot Claims 


must be afhirmed. 


GEORGE A. KING, 
Attorney for A pyr Hey 
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2 COUNTY OF SANTA CLARA VS. 
Santa Clara county is $889,500. That said assessment and levy were 


made for the fiscal year 1882. 

Wherefore said plaintiff prays judgment against said defendant 
for said several sums, with interest and penalty as aforesaid, and 
costs of suit, and with ten per cent. on the amount of all said sums 
as attorney’s fees. 


JAS. H. CAMPBELL, . 


I hereby certify that I received the annexed summons on the 17th 
day of April, A. D. 1883, and personally served the same on the 
18th day of April, A. D. 1883, upon the Southern Pacific Railroad 
Company, a corporation, the therein named defendant, by delivering 
to N. T. Smith, the secretary of said defendant, personally, in the 
city and county of San Francisco, a copy of said summons attached 
to a copy of the complaint in said action therein named. 

Dated at San Francisco, this 18th day‘of April, 1883. 

PATRICK CONNOLLY, Sheriff. 
By THOS. J. FARRELL, Deputy Sheriff. A 


Dist. Att'y and Att'y for PU ff. ay'* a 
Endorsed; Filed April 13th, 1883. W. H. Owens, clerk. By | : 
Thos. Bodley, deputy, . i 
Pi 
Dd, 6 R urn of Sheriff Olt Summons. ’ 
. . +3 . , " + . . . | . é k 
Ofhice of the Sheriff of the city and county of San Francisco. ( 
i : , 
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STATE OF CALIFORNIA. 


THe County oF Santa Ciara, ) Action brought by the superior 


Plaintiff, court of the county of Santa 

Clara, State of California, and 

US. , the complaint hled in said 

county of Sauta Clara, in the 

THE SouTHeRN Paciric RAILROAD office of the clerk of said 
Co., Dfendant. } superior court. | 
The people of the State of California send greeting to The 
Southern Pacific Railroad Company, defendant. 
You are hereby required to appear in an action brought against | | 

you by the above-named plaintiff in the superior court of the county | 

of Santa Clara, State of California, and to answer the coniplaint i A 
. filed therein, within ten days (exclusive of the day of service) after I) 
the service on you of this summons—if served within this 4 
8 county, otherwise within thirty days—or judgment by de- ) 
fault will be taken against you, according to the prayer of th 
said complaint. a 
The said action is\brought to recover from you the sum of ri. 
$8,065.11, due from you to plaintiff as county taxes for the fiscal 1 
year, 1882, with 5 per cent penalty added thereto, and interest \ 
Pe a a i late oe : “aie. fe 
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thereon at the rate of 2 percent. per month from Dee. 27, 1882, and 
50 cents costs of advertising. 

Also for the sum of $5,301.42 due from you to plaintiff as State 
taxes for the fiscal year, 1882, with 5 per cent. penalty added there- 
tO, and interest thereon at the rate ot 2 per cent per month, from 
Dec. 27, 1882, and 50 cents costs of advertising; and costs of suit, 
and 10 per cent. on the amount of all said sums as attorney’s 
fee. 

Which said cause of action is more fully set forth in the com- 

plaint herein, to which you are hereby referred. 
9 And you are hereby notified that if you fail to appear and 
answer the said complaint as above required, the said plain- 
tiff will take judgment against you for said sums, aggregating 
$15,366.53, with 5 per cent. penalty and interest at the rate of 2 per 
cent. per month from Dee, 27, 1882, and costs of advertising as 
aforesaid, and costs and ten per cent. attorney’s fees. 

Given under my hand and the seal of the superior court of the 
county of Santa Clara, State of California, this 14th day of April, 
in the year of our Lord, one thousand eight hundred and eighty- 
three. 


~_* “¥ 


on 


iia ee. Cine fe 


- i. ate. 


[ SEAL. | W. H. OWENS, Clerk. 
Dy H. EB. WILCOX, Deputy Clerk. 
Endorsed: Jas. H. Campbell, attorney for plaintiff Filed 
April 24, 1883. W. H. Owens, clerk, by H. E. Wilcox, 
deputy. 
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10 No. 6780. 
In the Superior Court of the County of Santa Clara, State of Cal- 
ifornia, 
Tue County oF Santa CLara, Piaintiff, 
+ . vs, > Answer. 
Tue Sournwern Paciric Rartroap Company, Defendant, } 


Now comes the defendant, and answering the complaint of 
plaintiff on file herein : 
I, 


: It denies each and every allegation in said complaint had, made, 
] or contained. Denies that it now is, or ever has been, indebted to 
‘ plaintiff in the sum of $8,065.11, or in any other sum whatever, for 
L county or any taxes for the fiseal year L882, or ony other year, 
Denies that it is indebted to plaintiff in any sum or sums whatever 
tor per cent... penalty, interest, or costs, by reason of the non-pay- 
L. ment of said or any taxes. Denies that it now is, or ever has has been, 
fl indebted to plaintiffin the sum of $5,501.42, or in any other sum 
1% of money whatever, for State or any taxes for said or any fiscal 
ae year, or for per cent., penalty, interest, or costs, in any sum or sums 
i: whatever, by reason of the non-payment of said or any taxes. 
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Denies that said or any taxes were duly or at all assessed or 
levied upon the real or personal, or any property of defendant, or 
upon any property in the possession or under its control, or upon 
any part or portions of the property mentioned in said complaint. 
Denies that the length or description of the main track, or any 
portion thereof, is otherwise than as hereinafter specially averred. 
Denies that the assessed value per mile of said railway was fixed by 
a pro rata distribution per mile ot the “ussessed value of the tran- 
chise, roadway, road-bed, rails, or rolling-stock of the railway of de- 
fendant at $15,000. Denies that the apportionment of said or any 
assessment to the cou ity of Santa Clara is, or ever was, $889,500. 
Denies that any assessment or I VY Was made on any Of said prop- 
erty for the fiscal year 1882 by the State Board of Equalization, or 
that any apportio 


y nment or distribution was made or had by said or 

any board for said or any vVear Upon said or any property of defend- 

ant. Defendant refers to and makes part of this subdivision the 
matter stated in subdivisions 2 to 39 of this answer. 

11 And for further and separate answer detendant avers as 


follows: 


Defendant a Corporation—Its Place of Business—Line of Road— 


Sto kho at :S. 


The defendant is a corporation existing under the laws of the 
United States and of the State of California (as will hereafter more 
fully appear). ‘The principal pl | ' defendant now Is 
and for many years last past has been in the City of San Francisco, 
State of California. Some of its stockholders and members now 


j; 
/ 
jf 


are and ever have been citizens of the United States. resident in 
said State of California: and some of its stockholders and members 


, , . od , 7 } . 
now are and ever nave been citizens of the United Ssrates, resident 


in States other than the State of California In the year I8GS it 
was duly organized under an act of the Legislature of the State of 
California, approved May 20th, 1861, entitled ** An act to provide 
for the incorporation of railroad companies and the management of 
the aftairs thereof, and other matters relating thereto: and the 


ganization; and it is still a corporation duly organized under said 

law, except in so far as its org 

be affected or modified by the Federal statutes hereinafter referred to. 
tI. 


S. ? R. ey yy T Uses and Purposes ‘Thereof. 


‘ahi ZATION, existence, and character may 


As such corporation it constructed ch line ot railroad. and pro- 
cured the rolling stock, and all appurtenances thereunto belonging, 
known and designated as the Southern Pacific Railroad (of Califor- 


nia), described as follows: Commencing on the waters of the Pa- 
cific Ocean in the city and county of San Francisco, and extending 
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in a southerly direction through portions of the county of San Fran- 
cisco, and through the county of Santa Clara to Tres Pines, in the 
county of San Benito, with a branch therefrom running from Car- 
nadero, in the county of Santa Clara, to Soledad, in the county of 
Monterey. Said line of railroad alsoextends from Huron, in Fresno 
county, to Goshen, in Tulare county, and thence in a southerly di- 
rection by way of Tehapechi Pass, Mojave, and Los Angeles, to the 
Colorado river at Fort Yuma, with three branches from said line at 
Los Angeles, extending respectiv ly to Santa M mica, Wilmington, 
and Santa Ana,in the county of Los Angeles. Said line‘of railroad 
is connected with the Texas & Pacific Railroad at Sierra Blanea, in 
the State of ‘Texas, by three railroads, to wit, the Southern Pacifie 
Railroad (of Arizona), extending from Fort Yuma to the eastern 
boundary line of Arizona, the Southern Pacitic Railroad (of New 
Mexico), extending from said eustern boundary line across New 
Mexico to the western boundary of Texas, and the Galveston, Har- 
risburg and San Antonio Railroad, extending from said last named 
boundary to Sierra Blanea. Said several railroads are operated as 
one continuous line from il point near Miarshall. in Texas, to the 
Pacific Ocean at San Francisco, for the uses and purposes and in the 
Manner contemplated by the acts of Congress hereinafter referred to. 

Krom Tres Pinos to Huron the said Southern Pacifie Railroad has 
not been completed, but, pending its construction, connection be- 
tween said points is made over the lines of the Central Pacifie Rail- 
road. Defendant has not completed the construction of the road 
from said Southern Pacitie Railroad to the Colorado river, at or 
near the Needles, to connect with the Atlantic & Pacifie Railroad, 
hereinafter referred to, but has the construction thereof under con- 
tract, and will soon havecompleted a road from Mojave, on the line 
of said Southern Pacific Railroad, to the said point on the Colorado 
river, there to connect with said Atlantic & Pacific, and with the 
snicd Atlantie X Pacitic, \\ hen complete I. Mh) iking ih continuous line 
from Springtield, in the State of Missouri, to the Pacifie Ocean, as 
contemplated by the act of Congress, hereinafter referred to, char- 
tering the Atlantic & Pacitie Ratlroad C tnpany. 


IV. 
Leneth of Road in the Several Counties. 


Of said Southern Pacitic Railroad (of California) there had been, 
prior to the first Monday in March, 1880, completed, and there was 
In operation in the several counties through which it runs 711.51 
miles,to wit: In the city and county of San Francisco 7.36 miles: 
in the county of San Mateo 25.10 miles; in the county of Santa 
Clara 59.30 miles; in the county of Santa Cruz 2.15 miles; in the 

county of San Benito 17.65 miles; in the county of Menterey 
12 19.28 miles; in the county of Fresno 17.93 miles; in the 
county of Tulare 61.98 miles; in the county of Kern 117.83 
miles; in the county of Los Angeles 139.48 miles; in the county of 
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San Jernardino 54.60 miles, and in the county of San Diego 158.85 


miles: and all withinthe State of California. 


Act of Congress oO] July 2Tth. L866. ~Atlanti and Pacitie Act. 


On the 27th day oft July. ISH6. the (FOVE ronment ot the United 


—— oe ) 
states undertoc k to construct, or Cuuse to by eonstructed, a line ol 


. 4 . 4 4 ] 
railroad trom a noint at or near the town of Sprinegtield.in the Stat 
oft Missourl. tO the hea lwaters OT the Colorado ( hy juito, and thence 
alone the thirty-fifth sesaiiel of latitude. as near as mi¢ht be found 


suitable for a r: Anes route to the Colorado river, at such point as 
night be sele ‘ted. and thence DY th 
route to the p acific Ocean: and to that end Congress passed an act 
entitled “‘An act granting lands to aid in the construction of a rail- 


road and telegraph line trom the srares of] Miss url chine | Arka nsas 


se (eek tt 
post Practicavle and eligible 
+ 


tO the Pacitic Coast.”’ which act WAS ly) |} rove di ()T) said * 7étl ly day oft 


July. L866. ana tO sald act defendant | nere rete rs by title. and make > 
if part of this answer. (See United States Statutes at Large, vol, 


14, page 292.) By said act certain persons therein named were 
made and erected 
the “Atlantic & Pacific Railroad Company. 


Vi. 
Intent of Congress in passing Act ot 1866. 


The intent and PpUPpPOSse oO] Congress itl Passing said act was to 
secure the completion of a railroad from the Missouri river to the 
Pacific Ocean, with a branch to San Franeisco, and to secure the 
use thereof tor all time to come to the Government of the United 
States for the transportation of its mails, troops, munitions of war, 
and public stores, 


VI. 
Like Privileges and Immunities Granted to Defendant. 


To facilitate the construction of said road the Government of the 
United States, by suld act of Congress, adopted the dete ndant as 
the instrument or agent of the United States, and conferred upon 
defendant the same powers and clothed defendant with the same 
privileges and inmimunities which it conferre (| Upon tlhe dl ¢ ‘lothe d the 
Atlantic & Pacific Railroad Company with, except that the said de- 
fendant was to construct only that portion of said railroad between 
the Colorado river and the city and county of San Francisco. 


VIII. 
Acceptance of the Conditions. 


Said Atlantic & Pacitic Railroad Company organized under said 
act, and obtained bona fite subscriptions to the stock of said com- 
pany to the amount of one million dollars, with ten per centum 
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paid within two years after the passage .and approval of said act of 
Congress; and said company and defendant immediately after the 
passage of said act accepted the terms and conditions thereof, and 
: : . 
have duly complied therewith. 
& 
Roads Constructed under said Act. 

Said Atlantic and Pacific Company has nearly completed, and 
will Within il short time have tully completed, the whole oft said 
road from Springtield to the Colorado river; and defendant has con- 
the exception here- 


structed said road as aforesaid to Mojave, witl 
inbefore set out, and. is prosecuting the construction thereof from 
said Mojave tO a yuneti mm with the road of the Atlantie & Pacitie 


Company at Colorado river, and that the whole of said road will be 
completed and 1 operation within the present year, 
», ¢ 
Act of Congress of March Sc, 1871.—Texas Pacitic Act. 

On the 3d day of March, 1871, the Government of the United 
States undertook to construct, or cause to be constructed, a line of 
railroad trom Marshall, in the State of ‘Texas, TO San Diego, in the 

State of California, and from said line of road at the Colorado 
13 iver to construct, or cause to be constructed, a line of rail- 
road which would connect the read trom Marshall to San 
Dir vO With the line of road provided tor in the act of Congress of 
July 27th, 1866, hereinbetore referred to, and by means of said con- 
necting road to connect the road rom Marshall to San Diego with 


the f San Francisco; and to that end Congress passed an act 
entiticd *An act to incorporate the Texas Pacific Railroad Com- 
peny, and to aid in the construction of its road, and for other pur: 
poses,” approved March 3d, 1870, and subsequently, on the 2d day 
ot Ni: Is 2. passed an act entitled *“*An aet SLID pie mentary to an 


act entitied ‘An act to incorporate the Texas Pacific Railroad Com- 
pany, and to aid in the construction of its road, and for other pur- 
poses,’ approved March 3d, 1871. ‘To said acts detendant here 
refers by title, and makes it part of this answer. (See vol. 16, U.S. 
Statutes at Large, 573; vol. 17, dd., 59.) 


AL. 


Provisions of said Aets Accepted by the Texas Pacific Railroad 
Company and by Detendant—their work thereunder. 


Immediately after the pussage of sail act of March, i871, the 
Texas Pacific Railroad Company Was organized in pursuance there- 
of, and it and detendant accepted cul the rermis and conditions ot 
each of said acts of 1871 and 1872, and have fully-and in every 
respect complied therewith, and under them and in compliance with 
the spirit and intent of said acts have completed the roads men- 
tioned in the third subdivision of this complaint. 
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XII. 
Intent of Congress in Passing the Acts of 1871 and 1872. 


The purpose of Congress in passing said acts was to insure the 
transportation of the mails, troops, munitions of war, supplies and 
stores of the United States, and to that end Congress expressly de- 
clared in said acts that no act of said companies, or either of them, 
nor any law of any State or Territory should ever impede, delay or 
prevent said companies, or either of them, from performing their 
obligations to the United States in that regard. 

ALLL. 

The State of California confirms and vests in the Southern Pacifie 
Railroad Company the rights, privileges, franchises, power and 
authority granted to or vested in said Company by the several 
Acts ot Congress, 


On the 4th day oft April, IS70, the Legislature of the State of 
Caiifornia passed an act entitled ** An act to aid in elving ettect to 
an act of Congress relative to the Southern Pacific Railroad Com- 
pany.” By the terms of said act, and to enabie said company to 
comply with the act of Congress ol Julv 27th. LS66, hereinbetore 
pleaded, and all other acts of Congress then in foree, or which might 
thereatter be enacted, it was provid d that the right to construct, 
maintain, and operate by steam or other power, the said railroad 
mentioned in said acts of Congress, and all the rights, privileges, 
franchises, power, and authority conferred upon or vrauted to or 
vested in said company by the said acts of Congress, and any acts 
ot Congress which might thereatter be enacted, should be contirmed 


and vested in the defendant. Said act now is. and ever since said 


4th day of April, ISTO, has been, in full foree and effect. (Statutes 


ALY. 
[Indebtedness ot 1D), fendant secure a Lv) \I rigage, 


On the Ist day ot April, 1875. the defendant was indebted to 
divers persons, citizens O] the L nited States, and Many of them 
then and now, citizens and bona fide residents of the State of Cali- 
fornia, in large sums of mone V ddvanced to construct and e julp the 
railroad hereinbefore described. ‘To secure the payment of such 
indebtedness, the defendant, on the said first day of April, 187 
executed and delivered a mortgage upon said Southern Pacific Ra 
road, its franchises and all rolling stock and appurtenances, and 


>. 
1] 


upon a large number of tracts of lund, aggregating over eleven 
million of acres, situated in different counties in the State of Cali- 
fornia, Which said tracts of land then were and ever since have been 
the property of defendant. Said indebtedness amounts to the sum 
of forty-six million of dollars, and no part thereof has ever been 


paid except the accruing interest, and the whole thereof is now and 
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since the execution of said mortgage has been a valid and 
14 subsisting indebtedness against said company, and has been 
and still is secured by said mortgage, a copy of which, with 
the endorsements thereon, is hereunto annexed and made a part 
hereof, marked Exhibit **A.” 
} + 2 
Mortgaged Lands—Mode and Manner of Assessment—Payment of 
‘Taxes. 

The lands mentioned in the preceding subdivision are not, and 
never have been, in any way connected with the railroad business 
of the defendant. They are agricultural and grazing lands, held, 
owned and used for farming and grazing purposes, and are situated 
as follows in the counties of the State e California, and are dis- 
tributed in the respective counties in the following ry In 
Santa Clara county, 5,138 acres; San a nito county, 1,879 acres; 
Monterey county, 1,879 acres; Stanislaus cour Pt 32,242 Acres ; 
Merced county, 20,655 acres; Fresno county, 18,789 acres; Tulare 
county, 260,315 acres; Kern county, 168,096 acres; Los Angeles 
county, 38,033 acres; San Bernardino county, 30,686 acres; San 
Diego county, 5,787 acres. 

Said lands and all of them for each of the years 1880, 1881 and 
1882 were assessed by the assessors of the respective counties in 
which they are situated at their full cash value, and no deduction 
from said value was made or allowed on account of said mortgage 
or the indebtedness secured thereby; on the contrary, the laws of 
the State of Californt. under which said assessors acted in making 
said assessments pro ibited any deduction from said values on ae- 
count either of the mortgages or the indebtedness secured thereby. 

In each of said years the defendant paid in full, at the time the 
same became pi ayable, all the taxes levied ng nm said lands, amount- 
ing in the a il ggregate, for State , county cht 4} InICIp i pt irpose S. , to 
$92,442.49, 

The laws of the State of California, then and ever since in foree, 
provide that in the assessment and vy: uation of lands of uke char- 
acer and situation, and in every respect similar both in quality and 
use, not owned by railroad or other - isi-public corporations, a 
mortgage thereon. by which a debt is secured, shall, for the pur- 
poses of assessment and taxation, be a ceael and treated as an in- 
terest in the property affected thereby, and that in the assessment 
and valuation of such property for the p irposes of taxation, the 

value of said mortgages shall be deducted t ierefrom, and the owner 
of said lands or prope rty only assessed ser taxed tor the value in 
excess of the vaiue of the mortgage 

To assist the assessor in the performance of his duties, and 
to enable him to make the deductions aforesaid, the laws of the 
State of California make it the duty of the recorder of each county, 
annually, on or before the first Monday in April, to transmit to the 
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assessor a complete abstract of all mortgages by which any debt is 
secured, remaining unsatisfied on the records of his office at 12 
o’clock meridian, on the first Monday of March of said year; and 
it is further provided by said laws that should any such hist be found 
to contain any instrument relating to fands situated in more than 
one county, it shall be the duty of the assessor to transmit to the 
State Board of Equalization ali information relating thereto, and it 
shall be the duty of the State Board to attach an apportionment of 
valuation of such instrument to be assessed in each county, and to 
transmit to the assessor of each county mentioned as affected in said 
instrument a statement of valuation of assessment to be levied 
against said instrument tn sach county. (Political Code, Sect. 
3678.) | 

In the matter of the valuation of its said lands for the purposes 
of taxation, the defendant is and ever has been deprived of all the 
benetits ot the said heyy = which provide tor the deduction ot indebt- 
edness secured by mortgage trom the valuation of lands by reason 
of the provisions of section 4 of article XIIL of the constitution 
of the State of Caltornia, and the action of assessors in pur- 
suance thereof; while all natural persons and all corporations, not 
quasi public, within the State of California, are entitled to receive, 
and do receive, the full benefit of said laws, and the deductions re- 
quired to be made thereunder. 

XVI. 
Assessment by State Board of Equalization. 

On the 27th day of April, 1882, the State Board of Equalization 
of the State of California, pretending to act under and by virtue of 
the powers conferred upon it by section 10 of article XIII of the 
constitution of the State of California, did make a pretended as- 
sessment for the purposes of taxation for the fiscal year of said State 
then next ensuing upon the franchise, roadway, road-bed, rails 

and rolling stock of said railroad against defendant. 
15 Said pretended assessment was made separately upon the 


franchise, roadway, road-bed, rails, and rolling stock of 


said railroad, and Wis then and there sO entered upon the 
minutes of said board. Said assessment is the assessment upon 
which the several taxes mentioned in the complaint herein are 
based; and no other assessment than the aforesaid was ever made 
of said property, or any part thereof, for said fiscal year. 


XVII. 
Failure of State Board to Transmit Assessment. 


The State Board of Equalization never did at any time transmit said 
pretended assessment or any assessment of said property, or any part 
thereof, to the assessor, or to any of the authorities of said county, and 
never at any time caused the same to be entered upon the assess- 
ment roll of said county for said fiscal year, or for any other year, 
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nor has said pretended assessment, or said part thereof, or any as- 
sessment against said defendant or said property, or any part thereof, 
ever been entered upon or made part of any assessment roll, book, 
or delinquent list, in or for said county. 
XVIfL. 
State Board never Apportioned Assessment. 


Defendant avers, upon its information and belief, that neither 
said pretended assessment nor any assessment against defendant in 
respect to said property, or any part thereof, was ever entered 
upon any assessment roll or book of said county, or upon any 
delingent list of said county, nor was any entry relative to 
the action of the said State Board of Equalization in respect 
to the assessment or apportionment of said property or any 
part thereof, ever entered upon said assessment roll or book, except 
il letter trom the State Board of Kqualization, addressed to the as- 
sessor of said county, which letter did not contain said assessment 
or any part thereof, nor a copy of said assessment, or any part 
thereof, nor did it contain any apportionment thereof, as provided 
for in section 10 of article XIII of the constitution of the State of 
California, hereinbetore referred to or otherwise. 

tb 8 
No Assessment was ever Made or Kntered on the Assessment Roll. 


Defendant, upon information and belief, avers, that neither said 
pretended assessment, nor any assessment against this defendant, or 
uny other person or persons, in respect to the said property, or 
any part thereof, was ever entered upon any assessment roll or book 


} 


of said county, nor upon any delinquent list of said county; nor was 
any entry relative to the action of the said State Board of Kqualiza- 
tion In respect to the assess'nent or apportionment of said property 
of defendant, or any part thereof, ever entered upon said assess- 
ment roll or book, eXcepl the said letter of the said State Board ot 
Equalization. Said letter was copied by the assessor of said county, 
on or about the Ist day Ol June, IsS2, Upon the ussessment, U pon 
sald assessment roll opposite suid letter is entered in figures, SSS'.- 
900.00, and opposite ald figures, under the head of taxes due, is 
entered in figures, $13,366.53. The same entries, and no others, 
appear upon the delinquent list of said county for said fiscal year. 
As defendant is informed and believes, and upon such information 
and beliet, charges the truth and fact to be there are in respect to 
the said property, and in respect to detendant, no other or turther 
entries upon any assessment roll, book, vr delinquent list of said 
county. 
AA. 
State Board Pretended to Assess the Whole of said Property to 
Defendant. 
The State Board of Equalization, in making the said pretended 
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ae 


assessment, pretended to assess to and against defendant, the full 
cash value of said railroad, roadway, road-bed, rails, rolling-stock, 
and franchises, without deducting therefrom the value of the mort- 
gage, or any part thereof, given and existing thereunder as aforesaid 


to secure the rate byte (“ness of sald COTLPAans LO the holders ot said 


tal Oi ee co. ee a Ue 
bonds, notwithstanding as defendant avers, the, had full know |- 
edge ot the existence of -such mortgage, 


16 NXT, 
‘eat said Mortgage as an Interest in the 
Property. 


State Board did not t 


. . ' ’ ; } . ‘ > ’ 
In making suid pretended ‘assessment, the said State Board ot 


Kqualizat on did not deem or treat said mortgvave as an interest 1n 
Salad property, Dut did “SSCs S Tne whoie Vaiue Ol said property LO the 
t 


defendant 1D the Sade manner it wouid have gone had there been 


ho mortevave thereon. 


"hy 
+ 4 


[Stricken OUT bv order of the court, July 1%). LSS5. Lie S. b. S. | 


Authority Exercised by State Board Violates Provisions of lf our- 


+ . . 4 " ‘ ;* . ’ ’ 
[ nder the CONSTITUTION oO} the State of California, the board Ol 
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supervisors oft the several eounties ot 
Equalization for their respective counties, whose duty it is to equal- 
ize the valuation of the taxable property in the county, except the 
franchise, roadway, road-bed, rails, and rolling stock of railroads 
operated in more than One county of the State: ane tO such boards 
the owners of all property, except as above stated, have the right 
and privilege tO apply for the correction of their assessments, and 

) re ofa hearing before the said local Boards 


yy 


a 


have the right and yn o 
of Equalization. by the provisions of the constitution of California, 
and the laws in pursuance thereof, this right and privilege, or any 
right or privilege, to be heard in relation to assessments is denied 
to defendant in respect to the property in question. <ATl of which 
defendant avers is contrary to the provision of the Fourteenth 
Amendment to the Constitution of the United States, which declares 
that no State shall deny to any person within its jurisdiction the 
equal protection of the laws. 
AALV. 
Further Violation of the Fourteenth Amendment. 

The power conferred upon the State Board of Equalization by 
section ten of article Nill of the constitution of California, vio- 
lates the provision of the Fourteenth Amendment to the Constitu- 
tion of the United States, which declares that no State shall deprive 
any person of life, liberty, or property without due process of law ; 
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for that said section, as to such power, 1S self-executing and com- 
plete, and does not provide tor } rsonal or other notice to be given 
to the parties to be affected by the exercise of such power ; and 
does not provide for a full or any opportunity of time, place, or tri- 
hunal for such parties to he heard in defense of their rights ; and 
hence, unde I" and by said provision Ol the constitution ot the State 
of California, the liability of owners of such property to taxation, 
and the amount thereof, may be fixed without notice to them or an 
opportunity to be heard. 


ee g 
Further Discrimination. 


The provisions of section four of the constitution of the State of 
California providing for the assessment of the property of railroad 
and other quasi-public corporations, is in contravention of the pro- 
visons ot said Kourteenth Amendment Ol the Constitution ot the 
United States, in that it diseriminates against such corporations ; 
in this. that whereas. under said section four of said article XIII 
ot the constitution of the State of Caltornia, if the property of 
natural persons or corporations, not quasi-public, has a mortgage, 
lien, or incumbrance thereon, they are not hable to assessment or 
taxation upon such property, but only upon the value of their inter- 
est in such property over and above the value of such mortgage, 
lien or incumbrance; whereas, in the case of the property of rail- 
road and other quasi-public corporations, no such allowance or de- 

duction is made, had, or allowed with respect to any mort- 
17 CTAicve, lien, or iIncumbrance there may be upon such property ° 

and aiso in this, that while the tenth section of article ALI 
of the constitution of the State of California provides the same 
mode for the assessment of the franchises, roadway, road-bed, rails 
and rolling stock of all railroads operated in more than one county, 
whether such property be owned by railroad or other quasi-publie 
corporations, or by private corporations, or by natural persons, yet 
section four of article ALLL of said constitution permits or allows 
indebtedness secured by mortgage, trust deed or otherwise to be 
deducted from the value of such property only when it is owned by 
natural persons or corporations not quasi-public, and denies such 
deduction when the property is owned by railroad or other qaasi- 
publie corporations. 

\AVI. 

Section 10 of article XIII of said constitution of California pro- 
vides that all property except the franchise, roadway, road-bed, rails, 
and rolling stock of all railroads operated in more than one county 
in the State shall be assessed in the county, city, city and county, 
town, township, or district in which it is situated, in the manner 
prescribed by law. 

The laws of said State prescribe that all property, except that 


te 


Se ee 


a 
e] 
* 


14 COUNTY OF SANTA CLARA VS. 


above mentioned, shall be assessed in the county in which it is situ- 
ated by an assessor elected by the people of such county. 


[Stricken out by order of the court, July 19, 1883. L. 8. B. 8.] 


Said assessors for each of suid years have assessed to the owners and 
holders thereof in their respective counties the indebtedness of the 
detendant secured by the mortg@age herein mentioned, but never have, 
hor does the law permit them SO TO do. made any deduction from 
the assessment of any of the property of this defendant, on account 
of the assessments made, as aforesaid, to the holders of such indebt- 
edness. | 

AX VII. 
Further Discrimination. 

All owners of railroad property, operated in more than one county, 
by virtue of said section 10 of article XIII, are denied any protec- 
tion from the laws of the State of California. which— 

(a.) Require that property shall be taxed in proportion to its value. 

(b.) hequire such proportions to be ascertained D\ il reneral law. 

(¢.) Require that betore hability be fixed, an opportunity to be 
heard must be given. 

(d.) Give ath appeal rom the assessor to boards oO} equalization. 

[é. } Require the assessment to be made in the county . and prohibit 
its being made in localities distant from the s//fus of the property. 

(f.) Which prescribe mode and manner of the assessinent. 

Anc lefendant avers that at and before and ever since the adop- 
tion of the constitution of California, now in force, there were and 
are existing, under the laws of said State, corporations of various 
kinds, formed for the purpose of and actually operating and doing 
business, and holding and using and operating property in more 
than one county in said State, and that at all of said times there 
were and there now are divers natural persons, residents of said 
State, operating property in more than one county in said State, and 
that at all of said times there were and now are railroads owned by 
corporations formed under the general laws of said State, and also by 
natural persons, which are only operated in one county. That by 
the provisions of section 10 of article XIII of said State constitution, 
persons operating railroads in more than one county in the State 
have been singled out from all other persons operating property in 
more than one county, and demed the right, common to all other 
persons, to appeal tor relief from over-valuations of their property 
by assessors to the local Board of Equalization, and denied the rights 
and privileges accorded by the laws to all other persons in that re- 
spect. 

Corporations in said State of California now are and ever 

18 have been formed under general laws relating thereto, and 
railroad and all other corporations, except publie corpora- 

tions formed or organized for the government of ‘il portion ot the 
State, now are and ever have been designated by the laws of Calli- 
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fornia as private corporations. Under the provisions of the laws 
relating to the formation of private corporations such corporations 
may be formed for any purpose for which individuals or natural 
persons may lawfully associate themselves tovether: and there now 
exist in California, and ever have existed, corporations formed under 
said laws tor fire, marine, mutual life, health, and aceident insur- 
ance ¢ building. constructing, ana operating railroads, wagon roads, 
telegraphs, bridges, ferries, wharves, chutes, and piers, and for con- 
structing and operating canals, for the purpose of acquiring 
lands in large tracts, and distributing them as homesteads among 
the corporators, for savings ana loans, ror mining, tor the sale and 
distribution of water in eities and towns, for manufacturing, me- 
chanical, and agricultural purposes; for benevolent, charitable, and 
educational PUPPOses ,; ror ceme teries, wericuitural fairs, and various 
other purposes. 

In said State of California there now are and for more than three 
Veouts last past have been various railroads owned, operated, and 
controlled either by individuals, partuerships, or by private cor- 
porations other than railroad corporations; to wit, by mining and 
manufacturing corporations. There now ts and tor more than three 
years last past has Ly ena railroad 1h) use and Coyne ration extending from 
the city of Marysville in the county of Yuba tothe town of Oroville 
in the county of Butte in said State, a distance of twenty-seven miles, 
Which said road now is and ever has been operated in more than one 
county in this State, and is of the same rauve as the road of this 
defendant, and has ever been operated for like uses and purposes. 

Said road with all its equipments now is and for more than three 
Vvears last past has been in) the OW} rship and under the operation 
and control of one N. D. Rideout, a citizen of the United States 
and resident of the State of California. 

There now is and for more than three years last past has been a 
railroad extending from the town of Santa Cruz on the Pacifie 
Ocean, and in the county of Santa Cruz castward through said 
county and into the county of Monterey to the town of Pajaro a 
distance of about twenty-one miles. Said road now ts and fora 
long time past has been owned, operated, and used for like purposes 
for which the defendant’s road is owned, operated, and used, and 
that the same now is and for a long time past has been in the own- 
ership and operated by the Pacific Improvement Company, a private 
corporation formed under the laws of the State of California, which 
said corporation is notand never has been a railroad or quasi-public 
corporation, 

There now are and for more than five years last past have been 
divers other railroads owned and operated in said State by COrpora- 
tions other than railroad corporations, and by individuals and part- 
nerships, and that all of said corporations, individuals, and partner- 
ships are the owners of lands which are assessed by the local asses- 
sors of the various counties in which such lands are situated, and 
all are entitled under the laws of said State to the deductions 
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provided for in said laws, and, as said defendant, upon information 
and belief. avers. have been allowed such deductions. 
XXVIII. 
Svstem Adopted by sald Board Violates hRtiules Ol] quality. 


The State Board of Equi wlization in makine said pret nded as- 
sessment of the said roadway of detendant did will ully and de- 


sivnedly include in the valuation oft said roadway the Value Ol 


fences erected upon the land of coterminous proprietors ; and did 
willfully and designedly value the said roadway at a greater value 
than the value of oth ler property similarly situated, and 
itsactual value, upon the ground that such increased valuation should 
be made because the title of defendant thereto was acquired by 
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And defendant. upon itis 1nformation and velerlravers, that undel 


I a7 

} , »4 ‘ j | - } P j ‘ } . " 
and DY virtue orf the sar severa acts of Congress, defendant be- 
came, and ever since has been, a Federal corporation, and has held 
1ts franchise and exercised all its corporate powers unaer the (FOV- 


ernment of the United State 
AAX., 
Corporate Powers in pari derived from Acts of Con 
And defendant, upon its information and belief, avers, that if bv 
virtue of the seve ral acts ot Congress he rein ret rread LO if did not 
become a Federal corporation, yet it holds under the Government 
of the United States all the corp rate powers and franchises granted 
to it by the said several 
Government, and for the governmental uses and purposes specified 
in said acts. 


acts OF Congress as the trustee ofl the said 


XXXT. 


That the ’ranchise of Defendant is not subj et to State Taxation. 


Under and by virtue of the said several acts of Congress herein- 
before referred to, the defendant was by the Government of the 
United States selected as the means and instrument of that Gov- 
ernment to construct the railroad hereinbefore described, and to 


| 


keep and maintain the same in repair, to the end that the said Gov- 
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ernment might, when occasion required, use the same for the trans- 
portation of its armies and military stores, and for such other pur- 
poses as suid Government might, in the execution of its powers, 
desire to use the same. The Government of ile United States has 
never given to the State of California the right to tay any tax upon the 
franchise, existence, or operations of defendant. Such a tax would 
hinder and impede the lawful operations of the Govern ment of the 
United States; would hinder, delay, and prevent the defendant 
trom performing, as aforesaid, its obligations to the United States, 
and would nullify and prevent the enforcement of the said several 


acts of Congress, 
2) XX XIE. 
. Whole Krane!| isi (ssessed., 


Said pret nded assessinent mad D>) the State Board of Equaliza- 
tion is upol all of the franehis . ot lefel dant, and the said board, 
In valuing the same, included the value of all the franchises and 
corporate powers held and exercised by defendant under said acts of 
Conger SS. 


OO ests 
Tax upon the Franchise Blended with Tax upon Other Property. 


The State Board ot Equalization, in making said pretended is- 


sessment, included and assessed the franchise of defendant, and in 
making said pretended apportionment included in the valuation af- 
fixed to the property ot detendant the value thereof, but such value 
is not separately stated in) ssid apportionm nt. nor Upon any iLSSCSS- 
ment roll or delinquent list of said county, but such value is in said 
pretended apportionment and upon the assessment roll and delin- 
quent list of said county, blended with the values affixed to the 
roadway, road-bed, CtC.. and cannot on either be distinguished or 
separated from such other values, and the tax upon said franchise 
is in like manner blended with and cannot he separated from the 
tax on said roadway, road-bed, ete. 
[Stricken out by order of the court, July 19, 1883.—L. 8. B. 8.] 
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PlaintifPs Causes of Action Based upon Assessment by State Board 
of Equalization. 


On the 27th day of April, 1882, the State Board of Equalization 
of the State of Calitornia, pretending tO act under and by 

2] virtue of the powers conferred upon it by section ten of ar- 
ticle XLII of the constitution ot the State of California, did 

make a pretended assessment for the purposes of taxation for the 
fiscal year of said State then next ensuing, upon the franchise, road- 
way, road-bed, rails and rolling stock of the railroad hereinbefore 
described and known as the Southern Pacitic Railroad, against this 
defendant; that said pretended assessment was made separately 
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upon the franchise, roadway. road-bed, rails and rolling stock of 
said railroad, and was then and there so entered upon the minutes 
of said board, Said pret nded assessment is the assessment upon 
which the several taxes mentioned in plaintiff’s complaint are 
claimed tO he due, and that no other assessment than such pretended 
assessment was ever made acalnst Or Upon said property or any part 
thereof. 


. . , | » 4) : . “oI . sy ' , . 
[Stricken out by order of the court. July 19, 1883.—L. S. B. S. | 


W hers fore defendant prays if be hence dismissed with eosts, 
J.B. LAMAR, 
Altorn y for D fendant, 
S. W. SANDERSON awnp | 
CREED HAYMOND., 


{ji f / ‘esis 


STATE OF CALIFORNIA. 
( iTi} and ( ounty / San Kran sf . } 


J. L. Willeutt, being duly sworn, on oath says that he is an officer, 
to wit, the secretary of the coi poration, defendant herein: that he 
has read the foregoing answer, and knows thie contents thereot: 
that the same is true of his own knowledge, except as to those 
matters therein stated on his own information or belief, and as to 
those he believes it to be true. . 


J. L. WILLCUTT. 


Subscribed and sworn to before me, this 15th day of May, A. D. 
1883. 
CHARLES J. TORBERT, 
N Sikes P),,} We WW and tO thi Citi and County 
ft San Francise , slat of ¢ ‘alifornia, 


This indenture, made and entered into this first day of April, A. 
D. 1875, by and between the Southern Pacifie Railroad Company, 
a railroad. corporation, duly incorporated and organized under and 
in pursuance of the laws of the State of California, party of the 
first part, and D. O. Mills and Lloyd Tevis, of the city and county 
of San Francisco, California, parties of the second part, witnesseth, 
that— 

W hereas, the said party of the first part desires to complete the 
construction and equipment of its railroad and telegraph lines in 
the State of California, running from the city of San*Francisco in 
a southerly and southeasterly direction by way of Carnadero June- 
tion, Salinas Valley, and Polonio Pass to the Colorado river, at or 
near the ** Needles ;”’ also from Carnadero Junction to San Benito; 
also from Los Gatos creek, via Goshen, to the junction with the 


le 
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first-mentioned line between Poso creek and Kern river; also from 
the junction near Tehachapi Pass, via Los Angeles, to the Texas 
Pacific railroad near Fort Yuma; and also from Los Angeles to 
Wilmington, on San Pedro bay, aggregating eleven hundred and 
hifty miles of railroad and telegraph imme, ana tO cancel its present 
bouded indebtedness for construction, secured by il mortgage 
heretofore made and bearing date November first, eighteen hun- 
dred and seventy, and to that end intends and 1s about to issue its 
first-mortgage bonds upon said railroad and telegraph line, and its 
rolling-stoek, fixtures, and franchises, and also upon the lands 
granted to it by Congress, by the act of Congress entitled “An aet 
eranting lands to aid in the construction of a railroad and tele- 
graph line from the States of Missouri and Arkansas to the Pacitie 
coust,” approved July twenty-seventh, eighteen hundred, and sixty- 
six, and the act entitled “An act to incorporate the Texas Pacific 
Railroad Company, and to aid in the construction of its road, and 
for other purposes” approved March third, eighteen hundred and 
seventy-one, not sold or otherwise dispost d of prior to the execu- 
tion of this mortgage, aggregating, as near as can be estimated, 
eleven millions of acres; and 

W hereas. heretofore, to wit, On the nineteenth day of December, 
A, LD. elghteen hundred and seventy-four, the board of directors ot 
said company, pursuant to the statute of the State of California in 
such case made and provided, at a meeting of said board at which 
all the members thereof were present, did, by a resolution to that 
effect, which was unanimously adopted and passed, determine and 
direct that first-mortgage bonds upon said railroad and telegraph 
line, its rolling-stock, fixtures, and franchises, and upon said here- 
inbefore described lands, to the number of forty-eight thousand, 
(forty-four thousand of which shall be for one thousand dollars 
each, and four thousand of which shall be tor the sum of five 
hundred dollars each,) in seven series, to be designated by the 
letters of the alphabet, commencing with the letter at aes and fol- 
lowed by the succeeding letters in regular order to the letter ** G,”’ 
both inclusive, be prepared, executed, and issued by the president 
and secretary of said COTnNpany. Series “A” to consist of thirteen 
thousand bonds for one thousand dollars each, numbered from one 
to thirteen thousand, both inelusive, and four thousand bonds for 
five hundred dollars each, numbered trom thirteen thousand and 
one to seventeen thousand, both inclusive. Series “ B” to “ FY” 
both inclusive, consisting each of five thousand bonds, tor one 
thousand dollars each, numbered from seventeen thousand and one 
to forty-two thousand, both inclusive, and Series ** G,” consisting of 
six thousand bonds, for one thousand dollars each, numbered from 
forty-two thousand and one to forty-eight thousand, both inclusive. 
All of said bonds being payable thirty years after date, with inter- 
est at the rate of six per centum per annum, payable semi-annually, 
The said Series “A” to bear date April first, eighteen hundred and 
seventy-five, and the said several succeeding series to bear such 
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dates respectively as the board of directors of said company may 
direct: all of said bonds aggregating the sum of forty-six millions 


of doilars; and 

Whereas. the said board of directors, at the meeting aforesaid, 
and in the manner and form, and by the vote aforesaid, did further 
resolve that the said Series “*A”’ of said bonds should be executed 
and issued in substantially the following form, and that the sue- 
ceeding series of said bonds should be in a similar form, with the 
necessary changes to ecnform to said resolutions or orders, which 


form is as follows, to wit: 


Tue UNITED STATES OF AMERICA. 


$1,000 in United States [In United States $1,000 
Gold coin. | Vignette. | Gold coin. 
First Mortgage Bond. 


ss 


i _— Series **A. 
The Southern Pacitie Railroad Company (of California.) 


For value received, promises to pay one thousand dollars to Mark 
Hopkins, or bearer, in the city of New York, thirty years from ‘the 
date hereof, with interest thereon, at the rate of s1x per centum per 
annum, from said date, payable semi-annually on the first day of 
October next ensuing, and On the first day ot April and October in 
each year thereafter, in the city of New York, on presentation and 
surrender of the respective coupons hereunto annexed, both prin- 
cipal and interest payable in United States gold coin at par, dollar 
tor dollar. 
24 This bond is one of series “A” of the first mortgage bonds 
issued and to be issued by the said Southern Pacific Railroad 
Company in seven series, designated respectively by the letters of 
the alphabet, commencing with ‘csA” and ending with ‘<oG.”’ hoth 
inclusive. Series an Wag consisting ot thirteen thousand bonds for 
one thousand dollars each, numbered from one to thirteen thousand, 
both inclusive, and four thousand bonds tor five hundred dollars 
each, numbered from thirteen thousand and one to seventeen thou- 
sand, both inclusive. Series “B” to “F.’ both inelusive, consist- 
ing each of five thousand bonds for one thousand dollars each, num- 
bered from seventeen thousand and one to forty-two thousand, both 
inclusive, and series ** G,” consisting of six thousand bonds for one 
thousand dollars each, numbered from forty-two thousand and one 
to forty-eight thousand, both inclusive; all of said bonds being 
payable thirty years after their respective date, with the interest at 
the rate of six per centum per annum, payable semi-annually. 

The said series **A” to bear date April first, eighteen hundred 
and seventy-five, and the said several succeeding series to bear such 
dates respectively as the board of directors of said company may 
direct; all of said bonds aggregating the sum of forty-six millions 
of dollars. 

The holder of any such bonds is to have no preference over any 
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other holder of any of said bonds by reason of any priority in date 
or the time of issuing the same or otherwise. 

All of said bonds are secured by a mortgage or deed of trust 
bearing even date with the bonds constituting series “A,” duly 
executed by said company to D. O. Mills and Lloyd Tevis, San 
Francisco, California, as trustees, upon its railroad and telegraph 
lines in the State of California, running from the city of San Fran- 
cisco in a southerly and southeasterly direction by way of Carnadero 
Junction, Salinas Valley, and Polonio Pass to the Colorado river at 
or near the ** Needles;”’ alsofrom Carnadero Junction to San Benito; 
auiso from Los Gatos creek via Goshen to the junction with the first 
mentioned line between Posa creck and Kern river; also from the 


junction near Tehachapi Pass, via Los Angeles, to the Texas Pacific 


railroad near Fort Yuma, and also from Los Angeles to Wilming- 
ton, on San Pedro bay, aggregating eleven hundred and fifty miles 
of railroad and telegraph line, with all the rolling-stock, stations, 
fixtures and franchises for the permanent use thereof, and the ap- 
purtenances thereto now owned or held or that may be hereafter 
required by said COTH pany for the permanent use ot said railroad 
and telegraph lines. 

Also upon all the lands granted to said company by the Congress 
of the United States to aid itin the construction of said railroad and 
te] erraph lines, not sold or otherw Ise disp sec ot prior to the execu- 
tion ot said mortvage, aggregating, aus near as call be estimated, 
eleven millions of acres. 

In testimony whereof, the Southern Pacific Railroad Company 
has caused its corporate seal to be hereunto athxed, and these 
presents to he signed by its por sident and secretary, this first day 
of April, in the year of our Lord one thousand eight hundred and 
seventy-five. 

————$—<_—- —___-—— - -—, Pre side nt, 
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And whereas the said board of directors, at the meeting afore- 
said, and in the manner and form and by the vote aforesaid, did 
further direct that to each of said bonds there should be attached 
sixty interest coupons, numbered respectively from one to sixty, 
inclusive, substantially in the following form, to wit: 


$30. SOUTHERN PACIFIC RAILROAD COMPANY Series A. 
OF CALIFORNIA, 
Coupon, Bond No : No. nee 


THIRTY DOLLARS 
Interest du 
PAYABLE IN I1HE Ciry or New York tn Untrep STatTes GOoLp COIN, 


, mecretary. 


with such changes in amount in the body and in the coupon as 
shall be necessary to conform to the order of the board of directors 


i 
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aforesaid in regard to the several amounts or sums which are payable 
in each class of bonds: and 
Whereas, by an act of Congress of the United States of Amerie: 
approved on the twenty-seventh day of July, A. D. eighteen hun- 
dred and sixty-six, entitled “An act granting lands to aid in the 
construction of a railroad and telegraph line from the States of 
Missouri and Arkansas to the Pacific Coast,’ there was granted 
to the said Southern Pacifie Railroad Company, party of the first 
part, a large body of public lands of the United States, to wit, every 
alternate section of public lands, designated by odd numbers, to the 
| 


amount of ten alternate sections per mile Ot) each side ot the rail- 


] 


road and telegraph line of said company running from the Bay of 


San Krancisco to the southeasterly line of the State of California, 
being about six hundred and thirty-six miles, not sold, reserved, 
2Vs unted. or othe ry ise appropriate d.and tree rom pre -C my} tion. home- 
stead. or other é ‘laims Gr ae ohts al the lmhne the 1] ne ol said road is 


| 


designated by a plat thereof, filed in a a f the Commissioner 


ot the General Land Ofhice. and such other alternate sections 
95 designated by odd numbers as ers pi situated not 
more than ten miles beyond the limits of the said first alternate 


} 


sections, Which may be selected by said company in leu of any = 


the sections first aforesaid which may have been sold, granted, 
served, pre-empted, occupied as homesteads. or othe I Wise dis pose a 
ot. or to which other richts ety have attached. as p rovided in the 
act of Congress aforesaid for the a se of aiding 1n the construc- 
tion of the railroad and telegraph line of the said party of the first 
part; and 

W hereas., by an act of Congress of the United States of Ame rica. 
approved on the third day ot Miareh, elehteen hundred and seventy- 
one, entitled, ** An act to incorporate the Texas Pacific Railroad 
Company, and to aid in the construction of its road, and for other 
purposes, ” there Was vranted to the said Southern Pacifie Railroad 
Company the authority to construct a line of railroad trom a point 
near Tehachapi Pass, by Was ot Los Ange es, to the ‘Texas Pacitie 
Railroad, at or near the Colorado River, with the same riehts. land 
¢rants and privileges, and subject to the same limitations, restrie- 
tions and conditions as were granted to and imposed upon the said 
Southern Pacific Railroad Company of California, by the aforesaid 
act of July twenty-seventh, eighteen hundred sixty-six, before 
recited, subject to the rights, present and prospective, of the At- 
lantic and Pacific Kailroad Company, which said last line of road 
is of the length of three hundred and fifty-six and seven one-hun- 
dredths miles; and 

Whereas, the said board of directors, at the meeting aforesaid, 
and in the manner and form, and by the vote aforesaid, did further 
direct that, to secure the payment of said bonds, a first mortgage 
upon said road and its rolling stock, stations. fixtures, right of way 
and franchises, and the lands a Sinai granted by said acts of Con- 
gress, not sold or otherwise disposed of, or contracted to be sold, 
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as shown by the books of said company, should be executed under 
the corporate seal of said company, and be signed by its president 
and sectetary, to D. O. Mills and Llovd Tevis, both of the city and 
county of San Francisco, State of California, as trustees for the 
holders of said bonds: and 

W hereas, said board ot directors, cut the meeting afore said, and 
in the manner and form, and by the vote aforesaid, did further direet 
that a sinking fund should be created tor the redemption and pay- 
ment of said bonds, by setting apart the sum of one uundred thou- 
sand dollars of the net income of said road in the year eighteen 
hundred itl d eighty-two, and each veal tnereatter until all of said 
bonds, principal and interest, shall | been redeemed or paid, in 
trust, to be loaned out at interest, upon good securities, or other- 


wise invested under the order ana chine ection Of said board of direet- 
Ors, OF used ta redeem said bonds as orren as one hundred thousand 
dollars shall COTHne into the sinking mund, in which Cuse notice shall 


be published lth ONE paper i the eityv of San I: ranersco, and two 


papers in New York city, that bonds will be redeemed at a price 
not exe eeding their par value, and mm LIng bids tor the surrender 
thereof at prices to bé named, not ‘exceeding the par value of said 


bonds: the lowest bids less than par to be accepted, and bonds 


redeemed to the extent of the money in thi sinking fund. 
Now, therefore, this indenture witnesseth, that the said Southern 


Pacitie Railroad Company, ror the better se uring ot the payment 
of the principal and interest of the said first mortgage bonds, and in 
consideration aiso of the sum of o dollar, to it in hand pad by 


the said parties of the second part, the receipt whereof is hereby 
na | ned. conveyed and 


, a rT e. 
Peergain Nett. alien, (CUlie 


. 


acknowledged, has granted, harqaimed, sold a 
confirmed, and Ly) these presents doth 
Ev and ‘onfirm unto the said parties of the second part, and to their 
successors duly appointed for the execution of the trusts herein set 
forth, the following property now or hereaiter c nstituted, purchased, 
il ‘quired, held in POss ssion and owned Ly sad COMpany, to wit: 
The whole of the railroad and telegraph line of the said company, 
running from the city of San Francisco, in the State of California, 
in a southerly and south-easterly direction, by way of Carnadero 
Junction, Salinas Valley and Polont Pass to the Colorado River, 
at or near the ** Needles,” also, from Carnadero Junction to San 
benito;: also, trom Los Gatos Creek via Goshen, to the Junetion 
with the first mentioned line between Poso Creek and Kern River; 
also from the Junction | 
the Texas Pacitic Railroad near Kort \ Litikel and also from Los 
Augeles LO Wilmington, on O8an Pedi Day, dyveregating eleven 
hundred and fifty miles of railroad and telegraph lines, including 


; 
; 


all the rights of wavy. roadway, track and tracks, together with all 


— 


near ‘Tehael api P: ss. Vig [os Angeles, to 


the superstructures, depots, depot grounds, station houses, watering- 
, side tracks, turn- 


machinery 
OCOMMOTIVES, tenders, Curs, rolling 


place s. work-shops, machine-shops 
} 


outs, turn-tables, weighing seales, 
stock of all kinds, full equipments, fixtures, tools, and all other prop- 
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erty which may be necessarily or ordinarily used in operating or | 
repairing the said railroad, including all of the said property, which is 

now or may hereafter, in w hole or 1n part, be constructed or com- 

pleted, purchased, acquired, held, or owned by the said company, 
pertaining to said railroad, and all the corporate rights, privileges 

and franchises ot said company pertaining to said road, together 

with all and singular the tenements, hereditaments, and appurten- 

ances thereunto belonging and appertaining, and the reversion and 
reversions, remainder and remainders, rents, Incomes, Issues and “ 
profits thereof, with all the rights, titles, interests, estate, property, 
succession, claim and demand, in law or equity, of the said party 

of the first part, of, in and to the same, or any part and _ parcel 

thereof: to have and to hold the above cranted and deseribed prem- 

ises, property and franchises, with the appurtenances, unto the said 

parties of the second part, and to the survivor of them, and to their 
successors, duly appointed, upon trust and for the use and benefit 

of the person or persons, by dy or bodies, politie or corporate, who 

shall have become. or be from time to time. holders of the said 

“first mortgage bonds,’’ or any of them. Provided, always, and 

these presents are upon the express condition that if the said party 

of the first part, or its successors, shall well and truly pay, or cause 

or procure to be paid unto the holders, from time to time, of said 

bonds, and each and every one of them, the said sums of money 

secured to be paid by the said bonds, and interest coupons attached 

thereto, at the places and times, and in the manner set forth in the “ 
said bonds, according to the true intent and meaning thereof, then 

these presents, and all the property, estate, right, franchises, and 


privileges herein and hereby granted and conveyed, shall cease, de- 
termine and be roid. But if default shall be made in the paviment 
of said sums of money specified in said bonds, or in the pay- 
26 ment of said interest coupons, or either of them, or any part 
thereot, and if the same shall remain unpaid tor the period 
of six months from and after the time when the same should have 
been paid, according to the terms of said bonds, then the said par- 
ties of the second part, or either of them, upon the refusal of the 
other, or their successors in said trust, by themselves, or their agents, 
or servants, in that behalf, may, upon request of the holder or hold- 
ers of not less than one-fourth of said bonds, on which the interest 
or principal shall so be and have so remained in default, as afore- 
said, enter into and upon and take possession of all, or in their or 
his discretion, any part of the said premises and property hereinbe- - 
fore described, and work and operate the said railroad, and receive 
the income, receipts and profits thereof, and out of the same pay: 
Hirst, The expense of running and operating the same, including 
therein such reasonable compensation as they or he may allow to 


the several persons employed or engaged in the running and super- 
intendence of the same, and a reasonable compensation to the par- ! 
ties of the second part, or their successors, or such of them as shall 


act in the premises, for their or his care, diligence, and responsibility 
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in the premises. Second, The expenses of keeping the said road, the 
appurtenances, the locomotives and the rolling stock thereof in good 
and sufficient repair, to prevent deterioration in the value thereof, 
and ail other reasonable and proper charges and Pe of the 
care and management thereof. And 7Ziird, Pay, as far as the same 
will suffice, all interest and principal, if any, which may be due on 
said bonds; and in case of any deficiency, to apply said receipts, 
after the payment of all said charges and expenses, to the payment 
thereof, ratably, without preference ot any — or the said parties 
of the second part thay in such cuse f eclose this /} qa TC e and sell and 
dispose of, according to law. all the richts, mone rty, privileges, 
franchises, real and personal, with the appurtenances herein and 
hereby granted, or so much thereof as may be necessary, and out 
of the money arising from such sale, pay: #irst, The costs, and 
charges, and expenses of the foreclosure and sa nig including therein 
reasonable counsel fees for conducting said proceedings, to be al- 
lowed and tixed by the Court, but not exceeding thirty thousand 
dollars. Second, Any expenses, costs and charges of the execution 
of the trust previously incurred and remaining unpaid, Third, A 
reasonable compensation to the trustees, or one of them, who may 
act, for their or his care, trouble and service in completing the exe- 
cution of his trust and the distribution of the proceeds of sale, to 
be fixed by the Court, but not exceeding twenty thousand doliars. 
And Fourth, To distribute the residue of said proceeds among the 
holders of said bonds, 1 ae proportion to their several interests, until 
all have been paid in full, prineipal and accrued interests. 

And the said party of the first part hereby covenants and agrees 
that if, at any time, any lands now used for depot or shop purposes, 
or right of way, or water, or any lauds not now used, but which 
isay be hereafter used for such purposes, shall, for any cause, cease 
to be needed or used by sald Party of the part for such purposes, 
the said partie s of the second part may si ll the same at the price to 
be agreed — by the )) arties of the fh Sbanda second parts, and apply 
the money realized from such sale or sales to the redemption of said 
bonds in the manner hereinafter provided in the case of money re- 
alized from the sale ol lands eranted by the United States to the 
said party of the first part. 

And the said party of the first part hereby agrees and covenants 
to and with the said parties of the second part, and their successors 
in said trust, that it will pay all ordinary and extraordinary taxes, 
assessments, and other public burdens and charges which shall or 
may be imposed upon the property herein described and hereby 
mortgaged, and every part thereof, and the said parties of the second 
part, the survivor of them, or their successors in said trust, or any 
one or more of the holders of said bonds, may in case of default of 
the said party of the first part in this behalf, pay and discharge the 
same, and any other lien or incumbrance upon said property, which 
may in any way, either in law or equity, be or become in effect a 
charge or lien thereon, prior to these presents, or to which this 
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mortgage may be subject or subordinate, and for all payments thus 
made the parties so making the same shall be allowed interest 
thereon at the rate of seven per centum per annum, and such pay- 
ments, with the interest thereon, shall be and are hereby secured 
to them by these presents, and declared to be payable and collecti- 
ble in the same sort of currency or money wherein they shall have 
been paid, and the same shall be payable by said party of the first 
part to said parties of the second part, Upon demand in trust for ‘ 
the party or parties paying the same, and may be paid out of the 
proceeds of the sale of said property and franchises hereinbefore 


provided. 

And the said party of the first part hereby further covenants and 
agrees to and with the said parties of the second part, and their suc- ' 
cessors in said trust, that they will at any and all times hereafter, 
upon the request ot the said parties ot the second part, execute, 
acknowledge and deliver to the said parties of the second part, all 
and every such further, necessary and reasonable conveyances and 
assurances of the sid premises or any part thereof, as may by the | 
parties of the second part, or the survivor of them, or his or their I, 
successors in the trust hereby created, be reasonably advised or re- 


quired for more fully carrying into effect the objects of this convey- 
ance, and the said parties of the second part, and their successors 
in said trust, shall be entitled to receive a just and proper compen- 
sation for all services rendered by them in the discharge of said 
trust, and the same shall be deemed to be secured hereby, ~ 
And it is hereby stipulated and agreed that the said parties of the 
second part, and their successors in said trust, shall not be respon- | 
sible for the acts or omissions of any agent or agents employed by 
him or them, in any manner, in and about the execution of the trust 
hereby created when such agent or agents are selected with reason- 
able discretion ; or with the approbation, or with the knowledge and 
without the express disapprobation of said party of the first part, 
nor shall either of the sald parties of the second part be responsible 
for any act or omission of the other in the execution of said trust. 
And, therefore, this indenture further witnesseth: That the said 
party of the first part, tor the purpose of securing the payimnent of 
| the sums of money mentioned in said bonds, and the interest thereon, 
and in consideration of the premises, aud also for and in considera- 
tion of the sum of one dollar to the said party of the first part in 
| hand paid by the parties of the second part, the receipt whereof is 
| hereby acknowledged, has granted, bargained, sold, released, enfeofted, eo 
conveyed and confirmed, and by these presents does grant, bargain, sell, | 


release, enfeoff, convey and confirm unto the said parties of the second 
part, as trustees, and to their successors and survivor, and their as- 
signs forever. 

All and singular, the said several sections of land so as aforesaid 
granted by said acts of Congress; and ‘also all the estate, right, 


ete 


title, interest, claim and demand whatsoever, at law or in equity, of, 
in, or to the same, or any part or parcel thereof, which the said 
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party of the first part now has, holds, owns, or is entitled 
27 to, or hereafter may or shall acquire, have, hold, own, or be 

or become entitled to by force or virtue of the said acts of 
Congress ; saving, excepting, and reserving all parts and parcels of 
said lands which have been sold or contracted to be sold or disposed 
of heretofore, or which are or shall be included in the right of way 
of the said railroads and telegraph lines of the said company, as de- 
fined and granted by the acts of Congress aforesaid, or used for the 
construction or operation thereof, or for the track, yards, depots, 
grounds, buildings or erections thereof. 

To have and to hold all and singular the lands hereby granted or 
intended to be granted, and each and every part and parcel thereof, 
with the appurtenances thereunto belonging, unto the said parties of 
the second part, and their successors and survivor, and their assigns 
forever, as trustees, for the uses and purposes, and upon the trusts, 
terms, conditions, and agreements in this indenture set forth and 
declared. 

Provided, always, and these presents are upon the express condi- 
tion, that if the said party of the first part shall well and truly pay, 
or cause to be paid, to the holders of said bonds, and every of them, 
the principal sums of money therein mentioned, according to the 
tenor thereof with the interest thereon, at the times and in the 
manner hereinbefore provided, according to the true intent and 
meaning of these presents, then and from thenceforth this indenture 
and the estate hereby granted shall cease and determine, and all 
the right, title, and interest in any and all property hereby conveyed 
to thi parties of the second part, not then disposed of under the 
powers hereby conferred, shall revert to and vest in the said party 
of the first part. 

. This indenture further witnesseth, that these presents, and the 
said bonds are made, executed, and delivered upon the trusts, terms, 
conditions and agreements following, that is to say: That all the 
lands herein above conveyed ana mortgaged shail he under the sole 
and exclusive management and control of the said party of the first 
part, who shall have full power and authority to make contracts for 
the sale of the same at such price, on such credit or terms of pay- 
ment, and such other conditions as shall be agreed on by the said 
parties of the first and second parts, and as shall seem to them best 
calculated to secure the payment in full of all the bonds issued as 
hereinbetore provided, until entry or foreclosure by the trustees, as 
hereinafter provided. But no title to any tract of land, contracted 
to be sold by the said party of the first part, shall be given unto the 
whole of the purchase money of said tract shall be paid to said par- 
ties of the second part, or their successors or survivor, in cash or 
in said bonds, or overdue coupons thereot. And tor this purpose it 
is agreed that the said party of the first part and said trustees shall 
cause all such lands, as they shall from time to time become subject 
to sale, to be carefully examined, and surveyed, and shall athx to 
each tract or parcel such price as in their judgment shall be most 
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judicious, having in vi fall parties; and said lands 


a 
Pw 
+ 
— 
. 
we 
a 
-— — 
- 
/ 
ne 
J 


shall be and remain at all times thereafter Open for sale to any per- 
son who may desire to purchase and pay therefor; the prices being, 


nevertheless, at all times subject to revision and alteration by the 
said parties; and the party of the first part may reserve from sale 
any lands necessary for depot grounds, or other purposes connected 
with the construction or operation oi the said railroad or tele- 
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aul par, and whenever such bonds cannot be purchased at that rate, 
said trustees shall advertise for proposals to sell such bonds to them 
in two newspapers published in the city of New York, and one 
newspaper published in the city of San Francisco; and after receiv- 


ing such proposals they shall have power LO purchase such bonds at 
the lowest terms so ofttered. 
The said party of the first part does hereby covenant and agree 
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to pay to the holders of said bonds, respectively, the said principal 
sums of money therein mentioned and the interest thereof as afore- 
said, 

If any default shall be made in the payment either of principal or 
interest on any of said bonds for six months, after demand at the 
place of payment when the same shall beeome due, then the said 
trustees may, on being requested by the holders of at least one hun- 
dred thousand dollars of such bonds, enter ito and take Posses- 
sion of any of the lands above conveyed, and foreclose this 

“mortgage, and may sell at pubhe auction so much of said 
28 lands as may be necessary to discharge all arrears of 

such interest, and apply the proceeds, after deducting the 
costs, charges and expenses of such entry, foreclosure and sale, 
to the payment of such arrears of interest. If any such default 
shall continue for one year trom the time of such demand and re- 
fusal, the principal sum of all bonds then outstanding shall become 
due and payable, and the said trustees may enter into and take posses- 
sion of all the lands above by these presents mortgaged or conveyed, 
foreclose this mortgage and sell at publie auction all said lands or so 
much thereof as may be necessary, first giving at least six months 
prere VIOUS notice oft the time and place OT sale it ul least one news- 
paper published in the city of New York, and in one published in 
each (ot the cities ot Sain KF rancise De Sucramento, Los Angeles and 
San Diego, and they shall apply the proceeds thereof, after deduet- 
the costs, charges and expenses of such last-mentioned entry, fore- 
closure and sale, to the payment of all said bonds then outstanding, 
and the interest accrued thereon, rendering the surplus, if any there 
shall be, unto the said party of the first part. In ease of any sale 
upon clTh\ such foreclosure, or iat cit) \ such public auction, the said 
trustees shall make, execute and deliver a conveyance of the said 
lands so sold, which shall convey to the purchasers all the rights 
and privileges of the said party of the first part, in and to the prop- 
erty sO sold, to the same extent as the same shall have been previ- 
ously enjoyed and held by the sic }) Lrty Ol the first part. 

[tf after any such entry shall be made, or any such foreclosure 
proceedings shall be commenced for the satisfying of interest only, 
cis above provided, and before the lands ure sold thereon, the suid 
party of the first part shall pay and discharge such interest and de- 
liver the coupons therefor to the said trustees, and pay all the costs, 
charges and expenses incurred in such entry and foreclosure, and 
the proceedings thereon; then, and in every such case, the said 
trustees shall discontinue their proceedings thereon, and restore to 
the said party of the first part all of such lands, to be held subject 
to the above conveyance and mortgage, and subject to all the provi- 
sions, terms and conditions of these presents, in like manner as if 
such entry had not been made, nor such foreclosure proceedings 
commenced. In ease a vacancy shall happen in the number of 
trustees, hereinbefore mentioned as parties of the second part in 
this indenture, or if one of them shall be temporarily absent, the 


30 COUNTY OF SANTA CLARA V5. a 


remaining trustee shall, while said vacancy or absence exists, have 
all the rights, exercise all the powers, and discharge all the duties 
devolving on the said trustees by said instrument. But as soon as 
it conveniently may be done, such vacaney shall be filled by the 
nomination, by the remaining trustee, of some proper person to fill 
such vaeaney, which nomination shall be submitted to the board of 
directors of said company, and if approved by them, the person so 
nominated and approved immediately shall become a trustee under A én 
this instrument. If said nomination is not approved another person 
shall be nominated by said remaining trustee, and in like manner 
submitted for approval, and so on till three nominations have been 
made. But if three successive nominations shall be made, and none 
of them shall be approved by said board, said vacancy shall be filled 
by a vommittee of three persons, selected—one by said remaining 
trustee, one by said board of directors, and a third by the two thus 
selected,and the person appointed trustee by a majority of the com- 


mittee, shall be and remain a trustee under this instrument.. And | 
the person regularly appointed a trustee to fill a vacancy in either 
of the forms above specified, shall, from and after his said appoint- 
ment, and his acceptance of the appointment, become vested with , 
the same estates, powers, rights and interests, and charged with the 
same duties and responsibilities as if he had been one of the original | 
trustees, ‘parties of the second part, named in and executing this in- | 
strument; and the prior remaining trustee may and shall execute 
such conveyances and instruments as may be proper or necessary to — 
vest the same in such new trustee jointly with him, or to furnish 
evidence of such vesting. If at any time either of the said trustees 
shall resign his place as trustee by a proper deed in writing to that 
effect, and such resignation shall be accepted by the said party of 
the first part, then, and in every such case, the place of such re- 
signing trustee therenpon shall become and be vacant. 

Whenever all the bonds which shall have been made and issued 
by the said party of the first part, under and in conformity to the 
provisions of this indenture, with the interest thereon, together with 
all the expenses incurred by the said trustees in the execution of 
the trust herein and hereby created shall have been fully paid or 
satisfied, the said trustees shall reconvey to the said party of the first 
part, all and singular, the said lands then in the hands of the said 
trustees, and not before that time sold or disposed of in the CXeCCUu- 
tion of the trust hereby created. In case the said trustees shall at 
any time, have any trust moneys on hand, received from the sale of al 


the lands hereby conveyed, which will not be required to meet any 
immediate habilities of the company, to which said moneys are by 
these presents devoted, the said moneys shall be loaned on interest, 
or deposited on interest with some bank or trnst company in the 
city of San Francisco or Sacramento, subject to be drawn by checks 
signed by the trustees, or such one of them as they may designate. 
All of the books of the said company, and of the trustees, relating 
to the lands hereby conveyed, shall be mutually open to the inspee- 
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tion of said company and said trustees. It shall be the duty of the 
said trustees to certify and deliver to the said party of the first part 
the said bonds, as the same from time to time shall be demanded, 
issued or used by the said party of the first part. 

And it is hereby mutually agreed by and between the parties 
hereto, that the said parties of the second part, and their survivor 
and successors, and their heirs, executors and administrators, shall 
not be answerable for the acts, omission’ or defaults of each other, 
nor for anything short of their own eross negligence or wilful mis- 
feasance, 

It is hereby declared by the parties ce this indenture, that all the 
provisions of said acts of Congress, so far as they are applicable, 
are her Dy made and shall be deems d and taken to be il part oO! this 
instrument: and the said provisions in all that coneerns the sale 
and disposal of the said lands hereby conveyed to the parties of the 
second part, are to be observed and strictly and. faithfully carried 
out and fulfilled. 

And the said party of the first part covenants and agrees to and 
with the said parties of the second part, that the said party of the 
first part shall and will, at any and all times hereafter, and from 
time to time, execute, acknowledge and deliver, under its corporate 
seal, to the said parties ot the second part, and their survivors or 
successors, all such other or further assurances, deeds, mortgages, 
obligations, transfers, indentures and instruments in writing, and 
shall and will do and perform ail such other or further acts or 
things as shall or may be necessary or proper, or as their counsel, 
learned in the law, shall deem necessary, proper or expedient for 

the better or more etkectually securing upon the above con- 
Ze veyed and mortgaged premises, the pavinent ot the said 

bonds so to be Issued, and the interest due and to grow due 
thereon in manner aforesaid, or for eal rving into effect the true in- 
tent, design, objects and purposes of these presents, And the said 
parties of the second part hereby accept the trust created and de- 
clared by this instrument, and agree to discharge the same pursuant 
LO the provisions in that behalf hye re in cont 

[n witness whereof, the said Southern Pacific Railroad Company 
has caused these presents to be signed Dy its president and secretary, 
and sealed with its corporate seal, and the above parties ot the 


aimed. 


second part have hereunto set their hands and seal, the day and 
ear first above written. 
CHARLES CROCKER. 
A. President Southern Pacitie Railroad Company. 
Ao ¢ [SEAL] Jj. L. WILLCUTT, 
Cla Necretaryu Southern Pacitie Railroad Company. 
W . 
PA e accept the trust declared in the foregoing instrument. 
[SEAL. | D. O. MILLS, 
| SEAL. | LLOYD TEVIS, Zruséees. 
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STATE OF CALIFORNIA, } 


City and County of San Francisco. \ 7 

On this third (3d) day of July, in the year one thousand eight 
hundred and seventy-five (1875), before me, Charles J. Torbert, a 
notary public in and for the said city and county of San Francisco, 
State of California, duly commissioned and qualified, personally 
appeared Charles Crocker, known to me to be the president of the 
Southern Pacific Railroad Company, and J. L. Willeutt, known to |” ie 
me to be the secretary of the Southern Pacific Railroad Company, 
the corporation that executed the within instrument, and acknowl- 
edged to me that such corporation executed the same. 

In witness whereof, | have hereunto set my hand and athixed my 
official seal this 3d day of July, A. D. 1875. 

[ SEAL. | CHARLES J. TORBERT, 

Notary Public in and for the City and County of San Francis ‘0. 

Slate of California. 


STATE OF CALIFORNIA, 
Cily and Counly of San Franeciseo. } 


bh - | 


I, Charles J. Torbert, a notary public in and for the said city and 
county of San Francisco, State of California, residing in the city of 
San Francisco, duly commissioned and sworn, do certify that on the 
sixth (6th) day of July, in the year one thousand eight hundred and 
seventy-five (1875), personally appeared before me in the city and ~ne 
county of San Francisco, State of California aforesaid, Charles 
Crocker, president of the “Southern Pacific Railroad Company,” 
and J. L. Willeutt, secretary of the “Southern Pacific Railroad 
Company,” who are both personally known to me to be the said 
officers of the said ** Southern Pacific Railroad Company,” respect- 
ively, and the individuals described in and who have executed the 
foregoing instrument as such officers of said company, and they 
each severally and personally, then and there, acknowleged to me 
that they executed the said instrument as the free act and deed of 
the said “Southern Pacific Railroad Company” freely and _ vol- 
untarily, and tor the uses and purpose s therein mentioned n and the 
said J. L. Willeutt, with whom I am personally acquainted, being 
by me duly sworn, did depose and say that he resides in the city 
and county of San Francisco, State of California; that he is and 
was secretary of the “Southern Pacific Railroad Company” at th 
date and time he executed the foregoing instrument; that he knov 
the corporate seal of said company, and is, and was at the date 4q 
said instrument, the legal custodian of said seal; that the se 
affixed to the foregoing instrument was and is such corporate se 
and was by him so affixed by order of the Board of Directors of f 
said ‘* Southern Pacific Railroad Company ;” that he signed 
name thereto as secretary of said company by the like order. At 
the said J. L. Willeutt further said that he was and is acquainte 
with Charles Crocker, and knows that said Charles Crocker is an 
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was president of the “ Southern Pacific Railroad Company ”’ at the 

date of said instrument; that the signature of the said Charles 

Crocker subscribed to said instrument is in the genuine handwrit- 
; ing of the said Charles Crocker, and was thereto by him subscribed 
by the lke order of the Board of Directors of said company, and 
in the presence of him, the said deponent. 

In witness whereof, [ have hereunto set my hand and affixed my 
official seal at my office in the city and county of San Francisco, 
State of California, the 6th day of July, A. D. 1875. 

‘ (SEAL. | CHARLES J. TORBERT, 
Notary Public mn and for thy Cily and County of San Francisco, 
‘] Slat of California, 


STATE OF CALIFORNIA, een 
Cily and County of San Lrancisco., ) ce | 


On tois seventh (7th) day of July, in the year one thousand eight 


hundred and seventy-five (1875), before me, Charles J. Torbert, a 
notary public in and for the said city and county of San Francisco, 
State of California. duly commissioned and qua ified, personally 
appeared D. O. Mills and Lloyd Tevis, Known to me to be the per- 
sons whose names are subscribed to the within instrument and 
acknowledged to me that they executed the Silme, 
In witness whereof, I have hereunto set my hand and affixed my 
i Official seal at my office in the city and county of San Francisco, | 
State of California, this 7th day of July, A. D. 1875. 
[SEAL. ] CHARLES J. TORBERT, | 
Notary Public in and for th City and Coun fy of San branciseo, ; 


Nilal or Culifornia. 


) 
| 


50 Filed for record at the request of D. W. Parkhurst, and 
recorded in office’ of the County Recorder of San Mateo 
county, July 8th, 1875, at 5 p. m.,in Liber 11 of Mortgages, at 


page 2 and following. 
Witness my hand and seal of office. 


Paid, $22.50. 
[ SEAL. | GEO. H. RICE, County Reeorder. | 
By W. R. TITOMAS, Deputy. | 


Filed for record at the request of D. W. Parkhurst, July 9th, 
A. D. 1875. at 9 o’clock and 26 minutes, a. m.,and recorded in Book 
15 of Mortgages, at page 156 ef sey., Records of the County of Santa 
Clara, in the State of California. 

Witness my hand and seal of office. 

Paid, $15. 

[ SEAL. | W. J. COLAILAN County Recorder. ) 
| 


By F 


* J. SAXE, Dep't. 


5—1200 
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Filed for record at the request of D. W. Parkhurst, July 9th, A. 
D. 1875, at 8 o’clock and 53 minutes p. m., and recorded in Book 
1 of Mortgages, at page 586and following. Records of San Benito 
County, in the State of California. 

Witness my hand and seal of office. 

Fees $15, paid. 


[ SEAL. | H. M. HAYES, Co. Recorder. 


Filed for record at the request of D. W. Parkhurst, July 10th, 
A. D. 1875, at 8 o’clock, and 10 minutes p. m., and recorded in Vol- 
ume 17, page 529 and following pages of the Mortgage Records ot 
the County of Santa Cruz, in the State of California. 

Witness my hand and seal of said County Recorder. 

Paid $15.00. 

[ SEAL. | H. E. MAKENNEY, County Recorder 


In and for Santa Cruz County. 


Filed for record at the request of D. W. Parkhurst, July 12th, A. 
D. 1875, at 9 o’clock and 55 minutes, a. m., and recorded in Book 1 
of Mortgages, pages 183 and following. Records of the County of 
Monterey, in the State of California. 

Witness my hand and seal of office. 

Hees $15, p’d. 


[ SEAL. ] HERBERT MILLS, County Recorder. 


Filed for record at the request of D. W. Parkhurst, July 13th, A. 
D. 1875, at six o’clock and 25 minutes, p. m.,and recorded in Book 
“ C” of Mortgages, page 540 et seq., Records of the County of San 
Luis Obispo, in the State of California. 

Witness my hand and seal of office of County Recorder. 
Fees $15. 


[ SEAL. | CHAS. W. DANA, County Recorder. 


Filed for record at the request of D. W. Parkhurst, July 14th, A. 
D. 1875, at 2 o’clock, and 20 minutes, p. m., and recorded in Book 
“}” of Mortgages, pages 164 and tollowing, Records of the County 
of Santa Barbara, in the State of California. 

Witness my hand and seal of office of County Recorder. 

Fees $15, p’d. 

[ SEAL. | i. &. STONE, County Recorder. 
' By J. 0. B. WENTLING, Deputy. 


Filed for record at the request of D. W. Parkhurst, July 16th, A. 
D. 1875, at 8 o’clock, and 40 minutes, a. m.,and recorded in Book 
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15 of Mortgages, page 600, e¢ seg., Records of the County of Los 
Angeles, in the State of California. 
Witness my hand and seal of office of County Recorder. 
Fees $15, p’d. 
[SEAL. | J. W. GILLETTE, County Recorder. 
By D. 8S. LOVEJOY, Deputy. 


Filed for record at the request of D. W. Parkhurst, July 19th, 
A. D. 1875, at nine o’clock and 15 minutes, a. m., and recorded in 
Book Volume 2 of Mortgages, pages 217 and following, Records of 
the County of Kern, in the State of California. 

Witness my hand and seal of oftice. 

Fees $15, p’d. 

[ SEAL. ] F. W. CRAIG, County Recorder. 


31 Filed for record at the request of D. W. Parkhurst, Esq., 
July 20th, A. D.1875, at 8 o’clock and 15 minutes p. m.,and 
recorded in Book D of Mortgages, pp. 310, ef seq., Reeords of the 
County of Fresno, in the State of California. 
Witness my hand and seal of office of county recorder. 
Pd. $18. 
| SEAL. | A. M. CLARK, County Reeorder. 
By C. L. WAINWRIGHT, Deputy. 


Filed tor record at request of D. W. Parkhurst, July 21st, A. D. 
1875, at 10 o’clock and 380 minutes a. m., and recorded in Book 
oat te of Mortgages, page 8 él St Yes Ktecords of the County of Tulare, 
in the State of California. 

Witness my hand and seal of office of county recorder. 

Pd. $15. 

[| SEAL. | J. E. DENNY, Recorder. 
7 By JOHN G. KNOX, Deputy. 


Filed for reeord at the request of D. W. Parkhurst, July 23d, 
A. D. 1875, at 10 o’clock and 40 minutes p. m., and recorded in 
Book ** D” of Mortgages, 544, ef seg., Records of the County of San 
Bernardino, in the State of California. 

Witness my hand and seal of office of county recorder. 

Paid $15.00. 

[ SEAL. | SYDNEY P. WAITE, County Recorder. 
By Rk. S. SWING, Deputy. 


Filed for reeord at the request of D. W. Parkhurst, July 26th, 
A. D. 1875, at 10 o’clock and 20 minutes a. m., and recorded in 


spy? , P . q 
S18) COUNTY OF SANTA CLARA VS, 


Book No. 7 of \Miortvages. pages 105, r SC... Records ol the County 
of San Diego, in the State of California. 
Witness my hand and seal of office of county recorder. 
ees. S15. 
| SEAL. | A. S. GRANT, Cow Li Recorder. 
By E. G. HAIGHT, Deputy. 


Filed for record at the request of D. W. Parkhurst, July 28th, 
A. D. 1875, at 24 minutes past 4 p. m.,and recorded in Book No. 
2 of Mortgages, pages 46, et seq., Records of the County of Ventura, 
State of Calitornia. 

Witness my hand and seal of office of county recorder. 

Ke s. SIS. 


| SEAL. | JOUN T. STOW, County Recorder. 


} 
, 


Recorded at request of 1). W. Parkhurst. \ oust Sd. A. |). L875. 
at 1p. m., in Liber 443 of Mortgages, page 309, in the office of the 
county re ecorder of the 1ty und county and county of San 'ranciseo, 
State of Calitornia. 


[SEAL. ] O. H. FRANK, County Recorder. 


Reeorded al requ S| of Wi IIs. are y. a6 -™ Luvcust H(). 1880. af 
20 min. past 9a. m., in Book 1 of Mortgages, page 557, et : 
Records of Mer ( 7 cOouUnTY. 
915. 
[ SEAL. | - J VEAMITTION Chante Bede 
By M. H. WALSH, Deputy 


Recorded at request of Wells, Fargo & Co., August 23d, A. D. 
1880, at 5 min. past 9 o’clock a. m., in Vol. 15 of Mortgages, at 
pages 139, ef sey., Records of Stanilau 

S15. paid, 


[SEAL. ] JOHN McCOY, R 


Recorded at request of J. L. Willeutt, September 6tl 
minutes past 10 o’ciock a. m., in Liber 624 of Mortgag 
in the office of th: COUNTY ‘ecorder of the city 
Francisco. 

[ SEAL. | W. Kk. DIETRICH, County Recorder. 
Per RICHARD BLAUVELT, Deputy. 
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o13 Answer endorsed: Due service of the within answer ad- 

mitted this 16th day of May, 1883. J. H. Campbell, dist. 
att’y. Filed May 17,1883. W. H. Owens, clerk, by H. KE. Wil- 
cox, deputy clerk. 
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32 In the Superior Court, County of Santa Clara, State of Cali- 
fornia. 


Tur County or Santa Ciara, Plaintiff, | 


sat \ No. 6780 
rr ‘ ‘ : . . ) ‘ . 
fue SoutuerRn Paciric RAILROAD COMPANY, 
(a Corporation, } Defendant. 


To the llonorable the Superior Court in and for the County of 
Santa Clara. State of Calitornia: 


Your petitioner, the Southern Pacific Railroad Company, respect- 
fully shows— 

That your petitioner is the sole defendant in the above-entitled 
action now pending in this honorable court. 

That said action Wiis brought On} the bth day ot April, L883, the 
complaint therein having been duly filed on said date. 

That the defendant has on this day, and before the filing of this 
petition, appeared in said action and filed an answer to the com- 
plaint ot plammtitf, 

That no term of this court has been held sinee this action; and 
this petition is filed before the term at which the cause could be 
first tried, 

That no trial of said action has been had, and this petition is filed 
before the trial thereof. 

That said action is a suit of a civil nature at law, and arising 
under the Constitution and laws of the United States, and that the 
matter in dispute exceeds, exclusive of costs, the sum and value of 


five hundred dollars. 

That said action is brought by the plaintiff to recover from the 
detendant on account of taxes claimed by the plaintiff to be due 
and payable from the detendant for State and COUNTY PUPPOSses, as 
will more fully appear bya reference to the plaintiff’s complaint on 

hile herein. 
33 That the assessment described in the complaint and 
answer, and which the plaintiff in this action claims to be 
due and payable, is an assessment which the State Board of Equali- 
zation of the State of California pretended to make, under and by 
virtue of the authority conferred upon the Board, by section 10 of 
article AILI of the State constitution. | 

That the defendant claims in this action that said provisions of 
the constitution of the State of California, and the authority thereby 
conferred upon said State Board of Equalization, violate the provis- 
ions of the Fourteenth Amendment to the Constitution of the United 
States in this, that its effect is to deprive the defendant of its prop- 
erty without due process of law, and that under it the defendant is 
denied any protection from the general laws of the State of Cali- 
fornia, which— 
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First. Require that property shall be taxed in proportion to its 
value. 

Second. Require such proportions to be ascertained by a general 
law. 

Third. Require, before the liability is fixed, that the right to be 
heard must be given. 

Fourth. Which give an appeal from the assessor to another tri- 
bunal. 

Kifth, Require the assessment to be made in the county, and 
prevent its being made in localities distant from the situs of the 
property. 

Sixth. Prescribe the mode and manner of the assessment; and 

Seventh. W hich allow deductions from indebtedness secured by 
mortgage, 

Kighth. Which require property to be assessed at its actual 
value. 

That in the assessment and apportionment described and men- 
tioned in the answer, the franchise of the defendant and the whole 
thereof is included in the valuation, and so blended with the other 
assessinents and valuations that it cannot be distinguished there- 
from; and defendant claims in this action that, under and by virtue 
ot the acts ot Congress ot July a7th. LS66, and March Sd. 1871, 
(which acts are referred to in said answer,) the defendant was, by 
the Government of the United States, selected as an instrument 
and means of that Government to carry into execution the said sev- 
eral acts of Congress; and defendant further claims in this action 
that, under and by virtue of said several acts of Congress, the State 
has no power LO impose a tax Upon the franchise or operations ot 
detendant, and that such tax violates the provisions of said several 
acts of Congress, 

That prior to the Ist day of January, 1881, the defendant was 
= bted to divers persons, citizens of the United States, and many 

f them then and now citizens and bona fide residents of the State of 

Daliéernia and others of them then and now citizens and bona fide 
ns of other States of the Union, in large sums for moneys ad- 
vanced to construct and equip its railroad described in the answer 
herein. That to secure the payment of.such indebtedness the de- 
fendant, long prior to the said day, executed and delivered a mort- 
gage upon its railroad and all rolling stock and appurtenances, and 
upon a large number of tracts of land situated in different counties 
of the State of California, which said tracts of land then were, and 
ever since have been, the property of defendant. That said indebt- 
edness exceeded, and still exceeds, three thousand dollars per mile 
of said road. That no part thereof has ever been paid except the 
accruing interest, and that the whole thereof is now, and since the 
execution of said mortgage has been, a valid and subsisting indebt- 
edness against said company defendant, and has been and still is 
secured by said mortgage. 

That the said pretended assessment, made as aforesaid by said 
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State Board of Equalization, included the whole value of said | 
property without any deduction therefrom. That under the 
constitution of the State of California, when property, other than 
property such as is described in the complaint, is assessed and ) 


valued for the purposes of taxation, it is the duty of the assessor 
making such valuation to deduct from the value of such 
property all indebtedness secured by mortgage or lien upon 
the property. That the supreme court ot the State of Califor- 
nia, the highest tribunal in said State, has decided that defendant 
(and others similarly situated) is not entitled to the protec- 

tion of the Fourteenth Amendment of the Constitution 
54 of the United States, is not a means or instrument of the 

Federal Government; that its franchise is assessable and 
subject to taxation without the consent of the Federal Government; 
and that defendant and others similarly situated, are not entitled to 
the reduction hereinbefore referred to, That said decision of the 
supreme court of the State of California is in full foree, and is bind- 
ing upon the inferior courts of the State, and especially upon this 
court. That the facts stated inthe answer: herein are true, which 
answer defendant refers to and makes part of this petition. That 
defendant is the corporation mentioned in the said several acts of 
Congress hereinbefore referred to, and that the railroad of defend- 
ant which has been assessed by the State Board of Equalization is 
the road constructed, operated,‘and maintained by defendant under 
the said several acts of Congress. That the plaintiff in said action 
will rely upon the decision of the supreme court of the State of Cali- 
fornia, and that the construction of said several acts of Congress and 
of the Fourteenth Amendment to the Constitution of the United 
States is in this action disputed, and must necessarily be adjudged 
and determined herein; and thatif said adjudication and determi- 
nation bein favor of defendant and against that heretofore made by 
the supreme court of the State of California, such adjudication and 
determination will be conclusive in favor of defendant upon the 
merits of this action. That this is a suit arising under the Consti- 
tution and laws of the United States. 

That your petitioner has made and filed with this petition a bond 
in the penal sum of five thousand dollars, with good and sufficient 
surety, conditioned that your petitioner shail enter in the circuit 
court of the United States, to be held in the district of California, 
in the ninth circuit, on the first day of its next session, a copy of the 
record in said suit, and shall pay all costs that may be awarded by 
the said circuit court, if said court shall hold that said suit was 
wrongfully or improperly removed thereto; and also shall appear in 
said circuit court and enter special bail in said suit if special bail 
was originally requisite therein, and shall do all such other and far- 
ther appropriate acts as by the act of Congress, approved March 3, | 
1875, entitled “ An act to determine the ‘jurisdiction of circuit 
courts of the United States, and to regulate the removal of causes 
from State courts, and for other purposes,” are requisite to be done 
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upon removal of a suit in a circuit court of the United States from 
a State court; and your petitioner is ready and willing to give such 
other and further bonds, and to do all such other act as may be 
lawfully required. 

Your petitioner therefore prays that this honorable court will ae- 
cept this petition and said bond and proceed no further in said suit, 
and that said suit may be removed into the circuit court of the 
United States in and tor the district of California, in the ninth cir- 
cuit, as required by statute of the United States in such cases made = 
and provided. 

And your petitioner will ever pray, ete. 

J.B. LAMAR, 
Attorney for Petitioner. 
S. W. SANDERSON 
and CREED HAYMOND, 
Of (yunsel. 


Endorsed: Filed May 17, 1883. W. H. Owens, clerk, by H. KE. 

Wilcox. deputy. 
St) Bond. 
In the Superior Court, county of Santa Clara, California. 

THe County oF SANTA Ciara, Plaintiff, —) 

vs, | , — 
THE SvovuTHERN Pacrric RAILROAD COMPANY, No. 6780. 
Lal corporation, ) Defendant. 

Know al] men by these presents, that we,the Southern Pacitie Rail- 
road Company, as principal, and Charles F. Crocker and 8S. 'T. Sage 
as sureties, are held and firmly bound unto the county of Santa 
Clara, plaintiff, in the sum of five thousand dollars, to be paid to 
the said plaintiff, for which payment, well and truly [to] be made, we 
bind ourselves, our and each of our heirs, executors, and adminis- 
trators, jointly and severally, firmly by these presents. 

Sealed with our seals, and dated this fourteenth (14th) day of 
of May, 1883. 

Whereas, the above-entitled action was brought on or about the 
15th day of April, 1883, in the superior court, in the county of Santa 
Clara, State of California, and the same is now pending in said 
superior eourt, by said the county of Santa Clara, against said South- 
ern Pacific Railroad Company, and is removable into the circuit 
court of the United States in and for the district of California, in 
the ninth circuit, under and by that certain act of Congress of the 
United States, approved March 3, 1875, entitled ** An act to deter- 
mine the jurisdiction of circuit courts of the United States, and to 
regulate the removal of causes from State courts, and for other 
purposes.” 

And whereas, said the Southern Pacific Railroad Company has 
made, and is about to file herewith, its petition in said suit in said 


ee Ng ANB ie AN a aa NOI A aii vcs 
ent nr mt 


SOUTHERN PACIFIC RAILROAD COMPANY. 41 


superior court, in and for the county ot Santa Clara, State of Cali- 
fornia. for the removal of said suit into said cireuit court of the 
United States, to be held in the said district of California, in the 
ninth cireuit. 

Now.the condition of thisobligation is such. tl Lt if said the Souths ru 


tgs i ' _ eect eee eee “ea 
Pacitie Railroad Company shall enter in such circuit court 


36 of the United States on the first day of its next session, a copy 
. ’ ° . ° ’ ' ‘ ’ 
of the re cord 1h said sult. and Sha pay ail costs that mav be 


awarded by the said circuit court. if said co rt shall hold that such 
suit was wrongfully or improperly removed thereto, and also shall 
there appear and enter special! bail in such suit if special bail was 
originally requisite therein, and shall do all such other appropriate 
acts as by the said act of Congress are r quire | to be done upon 
the removal of a suit from a State court into the cireuit court of the 
United States, then'this obligation to be void, otherwise to remain 
in full force and virtue. 
| SEAL. | SOUTITERN PACIFI 
By J. L. WILLCUPT, S 7 
CHAS. F. CROCKER. [SeEa.. | 


S. T. SAGE. fseaL. | 


LILROAD CO., 


wre 


STATE OF CALIFORNIA, 
City and f ' Mvity or Na) hran 


, 

Chas. I. Crocker and 8. T. Sage, the sureties in the foregoing 
obligation, being each sworn, each for himself, says: That he is ; 
resident ): the State of Calitornia andea tree! therein. and is 
worth the sum of five thousand dollars over and above ali his just 


debts and liabilities, exclusive of property exempt by law from exe- 
cution. 
CHAS. F. CROCKER. 


>, 7 SAG Ki. 


Subseribed and sworn to betore me, this fourteenth 14// day of 

May, 1883. 
[ SEAL. ] CHAS. J. TORBERT, 
Th “bhlie. in and for the 


Citi (tii / ( ounty O} San Bran ‘41S ; Sla | California. 


[ hereby approve of the above sureties, and ace t and approve 
the foregoing bond. 

Dated May 17th, 1883. 

. PRS. E. SPENCER, 


, . . ; , . p , ; 
Judge Sip rior Court, Coin ij i, ,woriila (Nara. 


Endorsed: Filed May 17th, 1883. W. If. Owens, clerk, by 
W. E. Wilcox, deputy. 
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Order Allowing Removal of. Cause. 


37 Superior Court of the Couuty ot Santa Clara, State of Cali- 
fornia. 


Tue County or Santa Ciara, PIff., 
vs. 
THE Soutuern Pacrric Rat~roap Company, Deft. 


Upon reading and filing the petition of the defendant, asking that 
the above-entitled action be removed into the circuit court of the 
United States in and for the District of California, &c., and a good 
and sufficient bond in conformity with law and the practice of this 
court, having been approved and filed, it is ordered that said cause 
be in accordance with said petition, and for the reason therein set 

forth, removed into the cireuit court of the United States in 
88 and for the district of California, in the ninth circuit, as re- 

quired by statute of the United States in such cases made 
and provided. 


Dated May 17th, 1883. 
FRS. E. SPENCER, 
Superior Judge. 


Endorsed: Filed May 17th, 1883. W. H. Owens, clerk, by 
H. E. Wilcox, deputy. 


Clerk’s Certificate. 


39 I, W. H. Owens, county clerk of the county of Santa Clara, 
State of California, and ex-officio clerk of the superior court 
of said county, do hereby certify the foregoing to be a full, true, and 
correct copy of the whole of the.record in the within action of the 
county of Santa Clara vs. The Southern Pacific Railroad Company, 
now on file in my office. 
In witness whereof, I have hereunto set my hand and affixed the 
seal of the said superior court, this 18th day of May, 1883. 
[ SEAL. | W. H. OWENS, 
County Clerk. 


Endorsed : In the circuit court of the United States, for the dis- 
trict of California. Certified copy of record. Filed July 8, 1883. 
L. 8. B. Sawyer, clerk. 


Stipulation Waiving Jury. 


40 At a stated term, to wit, the July term, A. D. 1883, of the 

circuit court of the United States of America of the ninth ju- 
dicial circuit, in and for the district of California, held at the court- 
room, in the city and county of San Francisco, on Wednesday, the 
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25th day of July, in the year of our Lord one thousand eight hun- 
dred and eighty-three. 
Present: The Honorable Lorenzo Sawyer, circuit judge. 


County oF SANTA CLARA ) 
vs. No. 3074. 
THe SoutHern Paciric RAILROAD Company. j 


It is hereby stipulated by and between the abcove-entitled parties 
that the above-entitled action be tried, both upon issues and fact as 
well as of law, by and before the court, without a jury, a jury 
41 being hereby expressly waived. 
Dated San Francisco, July 25th, 1883. 
J. H. CAMPBELL, 
Dist. Atty Santa Clara Co., Atty for Pl ff. 
McALLISTER & BERGIN, 
Altys for Def’t. 
E. C. MARSHALL, 
Atty Gen’l. 
L. D. McHISICK, 
Att'y for Defendant. 
J. B. LAMAR anp 
H. 8. BROWN, 
Attys for Def ’t. 


Endorsed: Filed July 25th, 1883. L. 8S. B. Sawyer, clerk. 


Findings. 
42 In the Cireuit Court of the.United States, Ninth Cireunt, 
District of California. 
Tue County oF SANTA CLARA, ) 
vs. » No. 3074. 


THe SoutTHerRN Paciric Rar~Roap ComMPANY. 


The above entitled cause having, on the 25th day of July, 1883, 
been brought on to a hearing before the court, without a jury, the 
said parties by stipulation in writing, filed with the clerk, having 
waived a jury; and the evidence introduced by the respective par- 
ties having been fully considered, the court finds the facts in issue 
in said action as follows: 


I. 
Defendant’s Organization. 


In the year 1865 a corporation, under the name of the Southern 
Pacific Railroad Company was duly organized under an act of the 
Legislature of the State of California, approved May 20, 1861, en- 
titled, ‘* An act to provide for the incorporation of railroad com- 
panies, and the management of the affairs thereof, and other matters 
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relating thereto ;” and the term of its existence was fixed at fifty 
years from the date of its organization. 


LI. 


On the 24th day of July, 1860, the San Francisco and San Jose 
Railroad Company was duly incorporated under the laws of the 
State of California. 

IIT. 

The Legislature of California on April 2, 1866, passed an act en- 
titled, ‘“‘ An act to authorize all the counties south of Santa Clara 
county to aid in the construction of the Southern Pacific Rail- 
road ;” which statute is found in the statutes of 1865-6, at page 816 
et seg. Also, astatute on March 30, 1868, entitled “* An act to con- 

fer power upon the board of supervisors of the city and county 
43 of San Francisco ;” which is found in the statutes of Califor- 

nia for the years 1867-8, at page 716. Also,“ An act to 
empower the city and county of San Francisco to aid in the con- 
struction of the Southern Pacific railroad, and other purposes ;” 
which is found in the statutes of California, 1869-70, at page 707 et 
seq. All of which statutes are herein referred to and made a part 
of these findings. 

c¥ i 

On July 27, 1866, Congress passed an act entitled “ An act grant- 
ing lands to aid in the construction of a railroad and telegraph line 
from the States of Missouri and Arkansas to the Pacitie coast,” 
which act otf Congress is found in the United States Statutes at 
Large, vol. 14, at page 292 e¢ seg., and which act is herein referred to 
and made a part of this finding. 

_# 

In November, 1866, the Atlantic and Pacific Railroad Company 
duly filed its acceptance of said act of Congress in the office of the 
Secretary of the Interior. 

VI. 

On the thirtieth day of November, 1866, said Southern Pacific 
Railroad Company duly filed in the office of the Secretary of the 
Interior at Washington its acceptance of the said act of Congress of 
July 27, 1866. 

VIL. 


The Legislature of the State of California, on April 4, 1870, 
passed an act entitled “ An act to aid in giving effect to an act of 
Congress relating to the Southern Pacific Railroad Company,” 
which act is found in the Statutes of California for 1869, ’70, at 
pages 883, and is hereby referred to and made a part of this 
finding. 
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VIL. 


On March 3, 1871, Congress passed an act entitled “An aet 
to incorporate the Texas and Pacific Railroad Company, and to 
aid in the construction of its road, and for other purposes,” which 
statute is found in Vol. 16 U. 8. Statutes at Large, at pages 573 et 
seq., and which is hereby referred to and made a part of this finding. 


| 9.4 


On May 2, 1872, Congress passed “An act supplementary to an 
act entitled ‘An act te incorporate the Texas Pacific Railroad Com- 
pany, and to aid in the construction of its road, and for other pur- 
poses,’ approved March 3, 1871;” which act is found in Vol. 17, U. 
S. Statutes at Large, pages 59 e¢ seg., which statute is hereby referred 
to and made a part of this finding. 

A. 
As such corporation, and in pursuance of the acts of the Legis- 
lature of California and acts of Congress referred to in these 
findings, said Southern Pacific Railroad Company con- 
44 structed a line of railroad, and procured the rolling-stock 
and all the appurtenances thereunto belonging, known and 
designated as the Southern Pacific railroad, described as follows: 
Commencing on the waters of the Pacific Ocean in the city and 
county of San Francisco, and extending in a southerly direction 
through portions of the county of San Francisco, and through 
the county of Santa Clara to Tres Pinos, in the county of San 
Benito, with a branch therefrom running from Carnadero, in the 
county of Santa Clara to Soledad, in the county of Monterey. Said 
line of railroad alsoextends from Huron, in Fresno county to “Goshen, 
in Tulare county, and thence in a southerly direction by the way 
of Tehachapi Pass, Mohave, and Los Angeles, to the Colorado river 
at Fort Yuma, with three branches from said line at Los Angeles, 
extending respectively to Santa Monica, Wilmington, and Santa 
Ana, in the county of Los Angeles. Said line of railroad is con- 
nected with the Texas and Pacific railroad at Sierra Blanea in the 
State of Texas, by three railroads, to wit: The Southern Pacific 
railroad, (of Arizona,) extending from Fort Yuma to the eastern 
boundary line of Arizona, the Southern Pacific railroad, (of New 
Mexico,) extending from said eastern boundary line across New 
Mexico to the western boundary of Texas, and the Galveston, 
Harrisburg, and San Antonic railroad, extending from said 
last named boundary to Sierra Blanca. Said several railroads 
are operated as one continuous line, except the connection made 
over the Central Pacifie road, as stated in finding No. XX XIII, 
from a point near Marshall, in Texas, to the Pacific ocean at San 
Francisco, for the uses and purposes, and in the manner contem- 
plated by the acts of Congress hereinbefore referred to. From 
Tres Pinos to Huron the said Southern Pacific railroad has not 


. 
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been completed, but, pending its construction, connection between 
said points is made over the line of the Central Pacific railroad. 
Defendant, since the commencement of this action, has completed 
the construction of the said Southern Pacifie railroad to the Col- 
rado river at or near the Needles to connect with the Atlantic and 
Pacific railroad, hereinafter referred to, and with the said Atlan- 
tic and Pacific railroad, when completed, making a continuous 
line from Springfield, in the State of Missouri, to the Pacific ocean, 
with the same exceptions as to the connection over the Central 
Pacific, as contemplated by the uct of Congress hereinbefore re- 
ferred to, chartering the Atlantic and Pacific Railroad Company. 
XI. 
Length of the Road in the several Counties. 


Of said Southern Pacific railroad (of Califormia) there had been, 
prior to the first Monday in March, 1880, completed, and there was 
in operation in the several counties through which it runs, 711.51 
miles, to wit: In the city and county of San Francisco, 7.36 miles; 
in the county of San Mateo, 25.10 miles; in the county of Santa 
Clara, 59.30 miles; in the county of Santa Cruz, 2.15 miles; in the 

county of San Benito, 17.65 miles; in the county of Monterey, 
45 49.28 miles; in the county of Fresno, 17.93 miles; in the 

county of Tulare, 61.98 miles; in the county of Kern, 
117.83 miles; in the county of Los Angeles, 139.48 miles; in the 
county of San Bernardino, 54.60 miles; and in the county of San 
Diego, 158.85 miles, and all within the State of California. 


XII. 

Said Atlantic and Pacific Railroad Company has nearly com- 
pleted, and will within a short time, have fully completed the whole 
of said road from Springtield to the Colorado river, and defendant 
has constructed said road as aforesaid to Mojave, with the exception 
hereinbefore set out, and has completed the construction thereof 
from said Mojave to the junction of the road of the Atlantic and 
Pacific Company at Colorado river. 

XN ILL. 


On December 17th, 1877, the Southern Pacifie Railroad Company 
and the Los Angeles and San Pedro Railroad Company, San Fran- 
cisco and San Jose Railroad Company, and other railroad corpora- 
tions, then duly incorporated and existing under the laws cf the 
State of California, were duly amalgamated and consolidated under 
the provisions of the statutes of California, and a new corporation 
was formed, to wit, the defendant in this action. Since then said 
defendant has been, and still is, a corporation, existing under the 
laws of the State of California, except in so far as its organization, 
existence, corporate character, and rights may be aftected or 
modified by the Federal and State statutes referred to in these find- 


ings. 
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XIV. 

A few days after March 29th, 1882, and within due time, the 
secretary of the defendant filed with the State Board of Equaliza- 
tion the statement required by section 3664 of the Political Code of 


California, which statement was sworn to on said 29th day of 
March, and it is in the words and figures following, to wit: | 


Exursit 30. 


The Southern Pacific Railroad Company makes the following 
statement in relation to its property subject to taxatior in the State 
of a owned by it for year ending on the first Monday of 
March, A 1 D. 1882, and of all property used in operating or re- 
pairing its railway in this State during such year and its actual value: 

The entire length of railroad of said company in California is 
714.51 miles, operated in the following counties of said State, with 
the length of railroad in each county : 


County. Tron. Miles. 
ee n—inaen: 
i NCSA: Sone ee nite ae 
Te 42.30 59.30 
I 2.15 2.195 

Bam Bemite .«se«« ATE eee a 17.65 17.65 
Monterey Bee ae I cecum Gas Ga 
I i . esate 17.93 
aI PEL GO SLL TEAC ° $1.96 61.96 
I i SALE epee 50.36 117.83 
Los Angeles seca ail aa i Se 
I a 19.25 54.60 
San SOUND cs incies eatnciiiabigitidilbidiiliis teatime ——H 

714.51 
46 Rolling Stock, 


The actual amount in detail of rolling stock in use on and 
property used in operating and repairing the line of railway of said 
company in this State during the year ending the first Monday in 
March, 1882, and the value of the same, respectively : 


No. Kind. Value. 
45 Locomotives, $5,000______ .__- EE ORE ee $225,000 00 
SD iis biicnitiiaiainniiniaene rene 8,000 00 
50 Passenger i EES ge NM IE 125,000 00 
92 Emigrant and dno ars, 31, ee 22.000 00 
15 Baggage, ompeeee, and mail ears S eee 12,000 00 
5 © abooses. & ER ene cee aE Ce See ene eran” 2.500 00 
566 - Box freignt ears, $850... nce ccesaccesenscae’ Ie 
368 Flat freight I eine: iniens iinet a icin aiaall 92,000 00 
247 Dump, hand, section, and all other cars, $40___- 9,880 00 

I i i 

Total value... ileicibeteaies ania i scecitinnemmiiaians . $688,780 00 
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SouTHERN Paciric RarLRoAD CoMPANYy, 
Avupbitor’s OFFICE, SAN FRANCISCO, 
March 29, 1882. 
Statement showing the gross receipts of the S. ©. m4 oO. and the 
Santa Cruz R. kh. Co., from January Ist to December 31st, 1881: 


Northern division of the Ss. . R.  « Se ep a NT RED, S1.158.014 78 
Leased I oi cestitinissiipentateniisi Nansen taal me ee mE 1.650.600 OO 
En ae ante aden CO meee & meine eee S2.S08.614 78 
Sauta Cruz R. R. ( Apr. BO tO TOO Beene sna 96.347 71 
CHAS. J. ROBINSON, Auditor. 
Aece’t commences April 30th , 88i— 
Decmemaen ee $48.439 13 
I isis nnensiaseiaseninsnin SEE Ne A PEN SNe 26.547 7] 
ee $22? 09] 42 


The following shows the value of said property on the first Mon- 
day ot March aforesaid. meridian, the YTOSS earnings ot the entire 
railway and the proportionate annual gross earnings of the same in 
this State, as near as practicable, for the year ending first Monday 
March, 1882, and all property of every kind situate in this State, 


owned by said company, and its value: 


Franchise_._.. 714.51 § 03.50 § 25 00 
Road way... __- ” E50 OO.00 507,239 30 
Road bed... ‘6 1.270 00.00 907.427 70 
as “ 5.100 OO.00 5.644.001 O00 
| i a | ere 6H SOU O3.50 £SDS.6938 OO 
Benne eee. .......<. 963 98.93 688.780 O00 
Grand total ......_ $7,764 02.48 $5.547.473 00 
47 Annual earnings for the year ending Dec’r 31, 1881~— 
Annual gross earnings for entire railway op_- 
ee OE AEM: SK 
Proportionate annual gross earnings of the railway 
RE RE LS Ee mea shiensiiiiileesioiudibaahilin iRaian: tains’ oliiecia ia 


The following is a description of the entire length of the railway 
of said company in this State, beginning at one of its termini, and 
thence following the road-way and right of way for said railway, 
describing it by metes or bonds, or other dese ription sufficient to 
identify it, through each county, pa the points of entrance and 
exit to and from each county it traverses, to the other termini in 


the State. 
Beg. at depot, b’k 369, San Francisco, running th. 8. W’ly in 


Y, 

SCO, 

» 1882. 
and the 
1881 - 
$014 78 
1600 O00 


itor. 


439 13 
d47 7] 


91 42 
Mon- 


entire 
me in 
mnday 
State, 
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N. W. cor. of N. P. bl’ KI 33; th. w’ly through N. P. blocks 99, 98, 
69, 68, 45, 44, 23, 21, 6, 7,8 to Harrison st.; th. sou. line of Harri- 
son st. to 22d st. ; on s. W’ly through Mission bl’ks 139, 153, 
171, 170, 184, to San Jose ave.; th. in same course to corner of 
Dolores and 27th st.; th. sly to the center of the N. line of b’lk 29, 
Fairmount tract; th. 8S. W’ly to a point on N. line San Mateo co. ; 
th. continuing S. E’ly through town of San Mateo and Redwood 
City toa point on San Francisquito creek S. of and near Menlo 
Park; th. in same course through Mayfield and town of Santa 
Clara to depot in San Jose; th. 8. E’ly through the city of San Jose 
to town of Gilroy; th. in same course to a point on Pajaro river, 
intersected by N. Ki. ot N. K. of see. 2i, t. 2a S. Re 4 K. ; th. S. 
E’ly through Holliste 1 to de pot at Tres Pinos, 

Also, beg. at Carnadero, in, Santa Clara county; running th. 8. 
to S. E. cor. Santa Cruz cy.; th. S’ly through 8S. KE. cor. Santa 
Cruz co. to center of railroad bridge across Pa jaro river ; th. W’ly 
through sand cut to Pajaro; th. S’ly through Castroville and Salinas 
city to depot at Soledad ; said description constitu Ling what is known 
as the northern division of 8S. P. R. R., and being 160.84 miles in 
length. 

Also, beg. at Huron, in Fresno co., running th. E’ly through Le- 
moore and Hanford to Goshen, in Tulare co.; th. S’ly through town 
of Tulare to N. line of Kern co., at a point near and N. of Delano ; 
th. continuing in a 8S. E’ly and S’ly direction through Sumner, 
Tehachapi Pass and Mojave to N. line of Los Angeles co.; th. ina 
general S. W’ly and S’ly direction to San Fernando tunnel; th. 
through said tunnel and San Fernando station to depot in city of 
Y ly through city of Los Angeles to line 


Los Angeles: running th. E 
of San Bernardino county; th. continuing S. E’ly through town of 


Colton to the intersection of N. line of San Diego county with San 
Gorgonia Pass; th. continuing 8. E’ly through San Diego co. to 
center of channel of Colorado river. 

Also, running from depot in city of Los An; reles W’ly to end of 
wharf at San Pedro Point, being known as the southern division of 

P. Rh. R. and 553.67 miles in length. 

The following is a description of all other property of every kind 
owned by said company located in the State, with the value thereof. 


San Francisco Count. 


Part of N. P. bl’k 6, % N. W. cor. Columbia and El Dorado 
sts.;: th. N. UO} I t.: S. W. 9.11 ft.: E. 294 tt. to beg. 
48 Part of N. rs bt k 7 ,. be io. at N. E. eor. Llarrison and Cen- 
ter sts.; th. N. 47.53? ft.; N. E. 92.1 ft.; E. 50 ft.; S. W. 142 
W. 82.21 ft. to be oF, 
Part N. P. bl’k 8, beg. at 8. E. cor. Harrison and Center sts.; th. 
75 ft.; N. E. to S. line of Center st. 22 ft. E. from beg.; E. 22 ft. 
to beg. 
Part of M. B. 169, being } lot 22; lots 23 and 24 (90 x 162.6 ft.) 
7—1200 
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Part of M. B. 184, beg. on W. line Valencia st. 30.5 ft. 8S. of 25th 
st.; th. 8. 34.7 ft.; W. to right of way of R. R.; N. E. to beg. 

Part of M. B. 184, beg. on S. line of 25th st. 7.94 ft. W. of Va- 
lencia st.; th. W. 82.23 ft. to alley; th. 8S. to R. R.; N. E. to beg. 

Part of M. B. 184, beg. at 8S. E. cor. of 25th st. and Old San Jose 
road; th. E. 90 ft. to alley; th. 8. 61 ft to right of way of R. R. ; 
th. 8S. W. to E. line of San Jose road; th. N. 118.8 ft. to beg. 

Part of M. B. 184, beg. on 8. line of right of way of R. R., 90 ft. I 


E. from Old San Jose road,and 94.3 ft. S. from 25th st., th. S. 33.9 
ft.; W. 61 ft.; N. E. to beg. 

Lots 24 and 2 5 in block 380, O’Neil and Haley tract. 

“« “A” and *B” * 9266, South San Francisco. 

Tract b’d N..by Mount Vernon ave., E. by Otego st., 8. by block 
“A,” and W. by Old San Jose road. 7 

All personal property. 

Stanislaus County. 


84,364 acres of land. 
Merced County. 
30,087 acres of land. 
Fresno County. 
16 miles of telegraph line. 
mover vation and imp’ts at Huron and other points. 
41,725 acres of land. 
Tulare County. 


61.98 miles of telegraph line. 
Reservation and imp ts at Tipton. 


‘6 ‘6 ‘ Tulare. 

‘6 +“ “ “@ Beni. 

“6 se - ‘¢ Lemoore. 

‘“ cs ‘* —“ Goshen and all other points. 


307,169 acres of land. 
Kern County. 


117 miles of telegraph line. 
Reservation and imp’ts at Delano. 


as Lerdo. 

” " Sumner. 

* “ Pampa. 

- - Caliente. 

” “ Bealville. 

we " Tehachapi. 

e; ” Cameron. 

“ Mohave. 

" " Kern, and all other points. 
171,430 acres of land. 
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49 The following is a description of all other property of 
every kind owned by said company located in the State, with 
the value thereof. 


Los Angeles County. 


130.48 miles of telegraph line. 

Tract of land at Wilmington: Beg. near the intersection of W. 
line of bl’k 16, R. 2, with water line of bay; point marked “ R. R. 
D.; th. N. 293° W. 198 ft.; S. 802° W. 182 ft.; S. 873° W. 818 
ft.; S. 93° E. 332.6 ft.; S. 754° W. 44 ft.; S. 14° E. 752 ft.; S. 29° 
K. 158 ft.; N. 623° E. 92.6 ft; N. 354° E. 150 ft.; N. 263° E. 1,518 
ft.to beg. Less land in right of way of R. R. 

Impts. on same, (wharf, etc.) 

Reservation and impts. at San Fernando. 


oe “ Ravenna. 

‘ 6 Newhall. 

as 66 El Monte. 
66 ae San Gabriel. 
ss of Savannah. 

» as Spadra. 

6 66 Pomona. 

66 6 Compton. 

66 6 Florence. 

s . Dominquez. 
66 6 Cerito. 


All personal property. 
39,172 acres of land. 


Cily of Los Angeles. 


9 miles of telegraph line. ! 

Tract of land, being portion of ‘** Huerta Molino,” beg. on W. line 
of Toma or Alameda BSt., 8.67 chs. 8S. 40° W. from 8. eor. of the 
Carbajare or Banning tract; 8. 403° W. 9.15 chs.; th. 323° W.6 
chs.; th. N. 574° W. 9.75 chs. to W. line of tract; th. N. 35° E. 
12.30 chs.; N. 473° E. 3.45 chs.; 8. 56° E. 9.60 chs. to place of 
beg. 19 acres. 

Impts. on same. 

Lot 1 in see. 5, T.28., R. 138 W. 2 acres. 

All personal property. 


San Bernardino County. 


54.60 miles of telegrapu line. 

Reservation and impts. at Colton and all other points. 
All personal property. 

39,168 acres of land. 


San Diego County. 


158.85 miles of telegraph line. 
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Reservation and inipts. at Indio. 


6 6 Seven Palms. 
é< “ Palm Springs. 
éé $6 Cabazon. 


All personal property. 
6,620 acres of land. 


San Mat {) County. 


11.50 miles of te legra ip wh line, 
Small tract of land at Colma, b’d S. and E. by county road, N. E. 
by railroad, 50 x 871 ft. 
[mpts. at sam 
sm: al] tract of head it Mil brs Le , occupl d by lt. ht. Co. 
Impts. on same. 
All personal property. 
50 The following is a description of all other property of every 
kind owned by said company located in the State, with the 
value thereof: 
Lots 5, 3, 4, in bl’k 10; E. 3 of bl’k 12, lots 1 to 6, bl’k 13 
All of bl’k 14; W. 4 of bl’k 15, lots 10 to 12, bl’k 16. 
Lots 7 to 12, bl’k 18, and W. of bi’k 19. 
Imp’ts on above. 
Eight miles ot telegraph lime. 
Tract of land at Belmont, occupied by Rh. R. Co. 
Imp’ts on same. 
All person: il property. » 
N. part of villa lots 13 and 14, range “ A.” 
Br’ Kk 5, rs ange ” << 
Bl’ks 28 and 29, in E’rn Add’n, with land lying between. 
S. 2 of villa lots 22, 23, aed 24, range “* A.” 
Imp’ts on above. 
Tract of land at Menlo Park, occupied by R. R. Co. 
Imp’ts on same. 
Tract of land at Hays’ Landing. 
5.60 miles of telegraph line. 
All personal property. 


Santa Clara County. 


Part of Roble’s rancho; beg. at interse etion of center line of R. 
hk. with line bet. lots 76 and 77; th. W. 330 ft.; S. E’ly 1300 ft.; N. 
E. 330 ft.: th. at right angles 1300 ft. to sar oe Bo right of way. 

Imp’ts on same. 3 

Tract of land at “ Mountain View ;” beg. at intersection of center 
line of R. R., with = side of road leading to Rice’s Landing; th. 8. 

63° 53’ E., 2973.3 ft. to land of John Sullivan; th. 8. 15° W., 174 
ft.; N. 68° 53’ W.. 3921. 6 ft. to road to Rice’s Landing; th. N’ly 
190.3 ft. to beg. Saving land in right of way of railroad. 

Imp’ts on same. ’ 

Tract of land at “ Murphy’s ” Station; beg. at intersection of 
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center line of R. R. with N. W. line of road leading to Congress 
Springs; th. N. 67° 53’ W., 33.6 ft.; S. 22° 07’ W., 200 ft.; 8. 67° 
53’ E., 933.6 ft. to said road; th. N. 22° 07’ E., 200 ft. to beg. 
Saving right of way of R. R. 

Tract of land at * Lawrence ;” beg. at a point on 8. side of R. R., 
near the corner of a fence; th. 8. 14° E., 56 ft. along said fence; 
S. 86° 20’ E., 260 ft. to center of a road leading to Alviso; th. 
N’ly 60 ft.; N. 88° W., 260 ft. to beg. 

Imp’ts on same. 

Tract of land in “San José ;” b’d N. by land of Ryland; E. by 
San Pedro st.; S. by Dame st.; W.by the Guadalupe river. Same 
tract now occupied by 8. P. R. R.; also tract adjoining. 

[mp’ts On same, 

S. 4 of lot 5, and all lot 8, in bl’k 3, range 8, San Jose. 

[mp’ts on same. 

Tract of land in Gilroy, beg. at a point 150 ft. distant from 8S. E. 
cor. Monterey st. and old Gilroy road; th. to land of Thomas; th. 
S. along W.. line of Thomas’ land to Thomas’ N’ly fence; th. W. 
toa point 130 ft. E’ly from Monterey st.; th. N. to beg. Saving 
land covered by right of way of R. R. 

[mp’ts on same. 

51 Lot b’d E. by right of Way ; Ss. by Thomas’; W. by Monte- 
rey st.; N. by land of Farmer; 900 ft. on Monterey st. by 
130 ft. deep. 
Reservation and imp’ts at Santa Clara. 
he 66 Sargcents. 


** +s Covote. 


The fullowing is.a description of all other property of every kind 
owned by said company located in the State, with the value thereof. 
59.30 miles of telegraph line. 
All personal property. 
3.204 acres of land. 
Nan Benito (County. 
17.65 miles of telegraph line, 
‘Lract of land in Hollister, occupied by hk. Kk. Co. 
[mp’ts on same. 
Reservation and imp’ts at Tres Pinos. 
All personal property. 
» 466 acres of land. 
Santa Cruz County 


2.15 miles of telegraph line. 

Tract of land being part of See. 11, T.128., R.3 W.; b’d N. and 
EK. by Santa Clara line, S. by S. and W. by W. boundary of See. 
11.—153 acres. 

All personal property. 

Monterey County. 


49.28 miles of telegraph line. 
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Tract of land at Salinas City, occupied by R. R. Co. and contain- 
ing exclusive of right of way, 20 acres, imp’ts on same, 

Tract of Jand at Pajaro, occupied by R. R. Co., and containing, 
exclusive of right%f way, 14.07 acres. 

Imp’ts on same. 

Tract of land at Castroville, occupied by R. R. Co., and con- 
taining exclusive of right of way, 15 acres. 

Imp’ts on same. 

Tract of land at Soledad, occupied by R. R. Co., and containing 
exclusive of right of way, 20 acres. 

Imp’ts on same. 

Reservation of 10 acres in ** Bueno Esperanza” rancho, 

Reservation of 20 acres at Chualar. 

Imp’ts on same. 

Reservation of 20 acres at Gonzales. 

Reservation of 6.91 acres in San - incente rancho. 

All personal property. 

1,958 acres of land. 


STATE OF CALIFORNIA, es 
City AND CoUNTY OF SAN FRANCISCO. 

J. L. Willeutt being duly sworn, depose, and says that he is the 
secretary of the Southern Pacific Railroad Company, the principal 
place of business of which company is in the city and county of 
San Francisco. That the foregoing statement is in all respects cor- 


rect and true. 
J. L. WILLCUTT. 


Subscribed and sworn to before me, this 29th day of March, 1882. 
CHARLES J. TORBERT, 
Notary P ublic. 
52 F 4 6 
Afterwards, on Saturday, April 22, 1882, the State Board 
of Equalization met, and Mr. E. Black Ryan, an authorized agent 
of said defendant, appeared before said board, at said meeting, as 
agent of said defendant, and asked the privilege of filing a supple- 
meutary statement on behalf of defendant, and asking that the 
Southern Pacific railroad should be assessed in its two divisions, as 
the same is operated, and the board granted him until Tuesday 
next, April 25th, to file such supplementary statements. The sup- 
plementary statements were then on said day filed, and the said 
board on Thursday, April 27th, in pursuance of said request and 
of said supplementary statements, assessed said Southern Pacific 
railroad in two divisions—the northern division and southern divi- 
sion—said Ryan only appeared at the time stated to request said 
board to assess said road in two divisions, which was granted. He 
was not present at the assessment, nor at ‘any time afterwards, and 
appeared at no other time, and for no other purpose than as herein 
stated. The said supplemental statements filed on April 25th, re- 
lating to the northern division of said road, are in the words and 
figures following, to wit : 


a a en 
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a | 
a 


Exursir 31. 


The northern division of the Southern Pacifie Railroad Company 
makes the follow} Ing state ment in rel: ation to its property subject to 
taxation in the State of California owned by it, for year ending on 
the first Monday of March, 1882, and of all property used in opera- 
ting or repairing its railway in this State during each year and its 
actual value. 

The entire length of above railroad of said company in California 
is 160.84 miles operated in the following counties of said State, with 
the length of railroad in each county : 


County. Miles. 
TS I 7.36 
i 5.10 
I 99.30 
Re i aciiidectiiesiciherticncipantinenienstiignes 2.15 Supplemental 

I 17.65 return. 
Monterey scihdasieiianin: uvenissaieiaiiiinialianis 19.28 
> REE RERR RRR oreo re 160.84 


Rolling Stock. 
For rolling stock see original return. 


The following shows the value of the franchise possessed by said 
company for operating its railway, and the values of its road-way, 
road-bed, rails, and rolling stock described in this statement on the 

first Monday of March afores aid, meridian, the gross earnings 
53 of the entire railway and the proportionate annual gross 

earnings of the same in this State, as near as practic: able, for 
the year ending first Monday in March, 1882, and all property of 
every kind situate in this State, owned by said company, and its 
value: 


Miles. Value per mile. Total value. 

OO = 25 00 
MOOG conn ‘cnenin $1,700 00 273,428 00 
i i 1,270 00 °204,266 80 
ON ii aa ce 4.455 48 716,619 40 

(| SE ee and Fe $7,425 48 $1,194,339 20 
Rolling-stock. -....-- 963 99 155.048 15 
Cees OO $8,389 47 $1,349,387 35 


Annual earnings for year ending first Monday March, 1882, see 
original return. 
Notre.—Of the above 112 miles old iron rails, at $4,000 


Se NET ee ONT Se $448,000 
48.84 miles steel rails, at $5,500 per mile-_.... 268,620 


$716,620 
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The following is a description of the entire length of the rail- 
way of said company in this State, beginning at one of its termini, 
and thence following the roadway and right of way for said _ rail- 
way, describing it by metes or bounds, or other description sufli- 
cient to identify it, through each county, giving the points of en- 
trance and exit to and from each county it traverses to the other 
termini in the State: 


San Francisco. 


Beg. at a depot in 100 vara blk 369, thence 8S. W’ly along town- 
send street to N. W. cor. N. P. blk 133, th. W’ly through N. P. 
blk 99 and 98-69-68-45-44-23, th. 8. W’ly through N. P. blks 21- 
6-7-8 to Harrison street. th. S. on Harrison street to 22d street, th. 
S.W?’ly through M bliks 139, 153, 171, 170, 184, 169 to San José 
avenue; th. on same course to cor. of Dolores and 27th street: th. 
S’ly to center N. line of blk 29, Fairmont Tract; th. 8.W’ly to in- 
tersection of said Rk. R. with N. line of San Mateo county, 7.36 
miles. 

San Mateo County. 


Beg. at last-named point, running th. in aSE’ly direction through 
San Bruno, Millbrae, San Mateo, Redwood City, and Menlo Park 
to intersection of N. line Santa Clara county with R. R. bridge 
across San Francisquito creek near Menlo, 25.10 miles. 


Santa Clara County. 


Beg. at last-named point, running SEly through Mayfield and 
Santa Clara to depot in city of San Jose; th. SE’ly through city 
of San Jose to town of Gilroy; th. to Carnadero; th. S’ly and W’ly 
to 8. E. corner Santa Cruz county, 51.25 miles. 

Also, from Carnadero, running SE’ly toward Hollister, to in- 
tersection of N. line of San Benito county with R. R. bridge cross- 

ing Pajaro river, 8.5 miles. 


54 san Be nilo County. 


Beg. at last named point, running th. 8. E’ly through Hollister 
to depot in Tres Pinos, 15.25 miles. 

Also, part of main line running through NW. corner San Benito 
county, bet. sand-cut and R. R. bridge across Pajaro river, 2.40 
miles. 

Santa Cruz County. 

Running through 8. E. corner of Santa Clara county from W’ly 
line Santa Clara county to intersect N’ly line San Benito county, 
2.15 miles. 

Monterey County. 


Beg. at a point near sand-cut on the line of San Benito county ; 
thence W. to Pajaro; th. in a general 8’ly direction to Castroville ; 


oe 


nal 


> 
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th. 8S. E’ly through Castroville station, Salinas City, and Chualar 
to depot at Soledad, 49.28 miles. 


I, E. W. Maslin, do certify that I am the clerk of the State Board 
of Equalization; that the foregoing is a true copy of the so-called 
supplemental statement of the Southern Pacific Railroad Company 
relating to the assessment of the northern division of said railroad 
for 1882, now on file in the office of the said Board. 

July 24, 1883. 

EK. W. MASLIN, 
Clerk State Board of Equalization, 


The said supplemental statement, filed by said Ryan, on April 
25th, relating to said Southern Division of said road, is in the words 
and figures following, to wit: 


Exuisit 32. 


The Southern Division of the Southern Pacific Railroad Company 
makes the following statement in relation to its property, subject to 
taxation in the State of California, owned by it for year ending on 
the first Monday of March, A. D. 1882, and of all property used in 
operating or repairing its railway in this State during such year, 
and its actual value. 

The entire length of above railroad of said company in California 
is 553.67 miles, operated in the following counties of said State, 
with the length of railroad in each county : 


County. Miles 
RA ana EE EN ST 17.93 
5, RCRA eT Ag ornate 61.08 
PE ree be ON ee eT eee 117.83 Supplemental 
Be I icenatsinainiiininnn 142.48 Return. 
ts 54.60 
i ee 
I i a 553.67 


Rolling Stock. 
For rolling stock, see original return. 


55 The following shows the value of the franchise possessed 
by said company for operating its railway, and the value of 
its roadway, road-bed, rails, and rolling-stock described in this 
statement on the first Monday of March aforesaid, meridian, the 
gross earnings of the entire railway, and the proportionate annual 
gross earnings of the same in this State, as near as practicable, for 
the year ending first Monday in March, 1882, and all property of 
every kind situate in this State, owned by said company, and its 
value : 
8—1200 
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Miles. Value per Mile. Total Value. 

Franchise.__...- 553.67 $0 00 $25 00 
Roadway ...--.- os 65 00 35,988 55 
-Road-bed__~-_- 66 1.270 00 owen 160 90 
eae 6 4,929 45 729.288 58 
EP ares se) $6,264 45 $3,468,463 03 
Rolling-stock.. -.-.-- 964 00 535,737 88 
Rs Gani $7,228 45 $4 008,200 91 


Annual earnings for the year ending first Monday in March, 
1882, see original returns. 


Notre: Of the above 210.60 miles old iron rails, at 


Re OP Winn nin ccessnnieeeiiidbandaaiiink $842,400 
343.07 miles steel rails, at $5,500 per mile.._.-....-__- 1,886,885 
, EN Rene ear RES EER, Mg EN AR $2,729,285 


The following is a description of the entire railway of said com- 
pany in this State, beginning at one of its termini, and thence fol- 
lowing the roadway, and right of way for said railway, describing 
it by metes or bounds, or other description sufficient to identify it 
through each county, giving the points of entrance and exit to and 
from each county it traverses, to the other termini in the State. 


Fresno County. 
Beg. at Huron, in said county, running th. E’ly to W’ly line of 
Tulare county, T. 19 8., R. 18 E., 17.93. 
Tulare County. 
Beg. at last-named point, running th. E’ly to Goshen, 21.98 
= heh : 
miles. Also beg. at Goshen, at end of C. P. R. R., running th. in 


a general S’ly direction, through Tulare and Tipton, to a point on 
N. line of Kern county, 13 miles N. of Delano, 40 miles. 


Kern County. 


Beg. at last-named point, running th. 8. through Delano and 
Poso to Lerdo; th. 8. E’ly through Sumner, Caliente, T ehachapi, 
to Loop and Mojave, toa point on the N. line Los Angeles county, 
to 117.83 miles. 

Los Angeles County. 
Beg. at point on 8. line Kern county, running th. 8S. 20 miles 
more or less; th. 8. W’ly and W ‘ly through Soledad Cajion to New- 
hall ; th. S’ly through S San Fernando tunnel; th. S. E’ly 
56 through San Fernando to city of Los Angeles; th. E’ly 
through San Gabriel, EK] Monte, and Spadra to W. line San 
Bernardino county, E. of and near Pomona, 142.48 miles. Also 
from depot in Los Angeles, running 8. through Florence, Comp- 
ton, and Wilmington to )San Pedro Point, 24.25 miles. 


5 lmao 
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San Bernardino County. 


Beg. on W. line said county, about two miles E. of Pomona, run- 
ning th. E. through Cucamonga and Colton to Mound City; th. 8. 
E’ly through San Gorgonio and San Gorgonio Pass to N. line San 
Diego county. Also, short curve in San Bernardino county, E. from 
last named point, 54.60 miles. 


San Diego County. 


Beg. on a point on 8. line of San Bernardino county; th. E’ly in 
short curve to said 8. line. Also, beg. at point in San Gorgonio 
Pass, on 8. line San Bernardino county; th. E’ly through Indian 
Wells and Dos Palmos to center of R. R. bridge across Colorado 
river, 158.85 miles. 

OrFice State Boarp or EQUALIZATION. 

[, E. W. Maslin, do certify that I am the clerk of the State Board 
of Equalization, and that the foregoing is a true copy of the so- 
called supplemental return or statement of the Southern Division of 
the Southern Pacific Railroad Company, made to the said board for 
the year 1882, by said company, and filed in the office of said board 
in pursuance of section 3664 of the Political Code of the State of 
California, 

Witness my hand, this the 24th day of July, 1883. 

EK. W. MASLIN, 
Clerk State Board of Equalization. 
XVI. 
ASSESSMENT OF State Boarp Nor Given in Evipence on TRIAL. 

No record of assessment as made by said State Board of Equali- 
zation was introduced in evidence on the trial; and there was no 
other evidence as to the assessment in question than as shown by 


the documents set out in these findings, or as shown by the facts 
stated in the findings. 
XVIT. 

The following is a copy of the assessment-roll for the county of 
Santa Clara, for the year 1882, so far as it relates to the tax in ques- 
tion in this case, and includes said tax, and is the only evidence of 
the assessment of said tax; no other record of the assessment, as 
made by the State Board of Equalization, having been introduced, 
to-wit: 
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58 XVIII. 

The Board of Supervisors of Santa Clara county made an ap. 
portionment of said tax among the legal subdivisions of said county, 
Which apportionment is in the words and figures following, to wit: 


Exuipit 7. 
Monpay, Sune D, 1882. 

The Board of Supervisors of Santa Clara county met pursuant to 
adjournment at 10 o’clock a, m. Present: H. M. Leonard, Chair- 
man of the Board, and Supervisors Kell, Snow, Weathers, Ayer, 
Main, and Rea. The following proceedings were had, to wit: 

Pursuant to section 3664 of the Political Code of the State of 
California, the board now declares the length of the main track and 
the assessed value thereof of the Southern Pacific, Central Pacifie, 
and South Pacific Coast Railways, lying in each city and township, 
town, school district, and lesser taxing districts in said Santa Clara 
county, to be as set forth in the following tubles, to wit: 


SOUTITERN PACIFIC, CENTRAL PACIFIC. | SOUTH PAC, COAST. 


NAME. 

Miles. Valuation. Miles. Valuation.| Miles. | Valuation. 
San Jose seen diet 2.86 $42,900 1.3! 835.879 
Santa Ciara ...... 1.20 18.000 alae 96 | $6,528 96 
Gilroy . 1.53 2) oO 

SCHOOL DISTRICTS 
Alviso es 1.10 $27,884 10 
jraly iene 2.08 $31,200 
Burnett Ho! OS 400 
Cambria cell ad - » O4 8.874 04 
Carnedero 1O.84 162.600 
Enecinal D.85 87.450 
Franklin 3.57 53.550 
Gilroy 7.87 118,050 
Hamilton - i ‘ ) 78 18.906 78 
Hester - 1.78 26,700 ee 3.54 | 24.075 54 
Jefferson 2.10 31,500 : 3.11 1.151 11 
Lexington : 3.99 | 27.1385 99 
Los Gatos : | 4.08 | 27,748 08 
Live Oak. OG V0 
Mavtield ,. oO] 58.650 
Mt. View i?) 63.150 
a an 6 S98 010 
Onk Grove bob 68,400 
Orchard i aiaeailia b. ot 96.120 
Santa Clara 1.20) 18,000 alias 96 6,528 96 
San Jose — pee 2 St 42.000 1.31 35,370 
OT RRR peer core 40 6.000 
I i citaniisieuindanaiil sles ingciiaiaaien iin ) : 2 80 
i 1.47 | 22 050 os 
| 
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TOWNSHIPS. 


a ee ers siihacetdamiaih i ctabihiiea tna ail 2.65 $18,022 65 
purnett ...... as 11.20 $168,000 

0 ee ; 9.96 149,400 

i 19,16 287 400 

SS Pee 3.63 98,010 | 

0 Ee siete aiaiiaiin care al i li ee 11.77 80,047 77 
Santa Clara ....... cS 6.21 £ eee Bg ones ne 10.58 | 71,954 58 
ene 2.74 191,550 4.87 131,490 2.40 16,322 40 
59 SUPERVISOR DISTRICTS. 


Number. | 


! 


a 6 9,150 15 1,050 

1. Outside City. ...--- 2.09 31,350 sie, Shain 2.40 16,822 40 
So | .60 9,000 1.16 $1,320 

2. Outside City sBveniielil ivanhiiag oaed 3.56 96,120 

oe 1.65 24,750 

8. Outside.. . 7.82 117,300 

| ee ae oe 8 6.21 93,150 Ee, SRE eee 10.58 71,954 58 
5 = 9.96 149,400 3.63 98.010 2.65 18,022 65 
ee h ae 11.20 GSE REE: Wee Ce 11.77 80,047 77 
7 _ 19.16 287,400 


| Duly certified by the County Clerk. | 
XIX. 
The following is a copy of the delinquent list for the said year so 
far as it relates to the tax in question, to wit: 


EXxuipit 4. 
Taxpayers’ Names, Southern Pacific R. R. Company. 


OFFICE OF THE STATE Boarp oF EQUALIZATION, 
SACRAMENTO, May 12, 1882. 


To Hrram Farrrie tp, Assessor of Santa Clara County : 

Sir: The State Board of Equalization on the 27th day of April, 
1872, assessed for the year 1882 the Southern Pacific Railroad Com- 
pany, northern division, for its franchise, roadway, road-bed, rails, 
and rolling-stock, in the State of California, in the aggregate sum 
of $2,412,600. The entire length of main track of said division rail- 
way of said company in the said State is 160.84 miles. The length 
of the main track of said railway in Santa Clara county is 59.30 
miles. The description of the whole of the main track of the said 
railway of the said Southern Pacific Railroad Company, and the 
right of way for the same in the county of Santa Clara, is as follows: 
Beginning at the intersection of railroad bridge across the San Fran- 
cisquito Creek, near Menlo Park, with the north line of Santa Clara 
county; running thence southeasterly through Maytield and Santa 
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Clara to depot in city of San Jose; thence southeasterly, through 
city of San Jose, to town of Gilroy; thence to Carnadero; thence 
southerly and westerly to southeast corner of Santa Cruz county, 
51.25 miles. Also, from Carnadero, running southeasterly toward 
Hollister, to intersection of of the north line of San Benito county 
with railroad bridge, crossing Pajaro river, 8.05 miles. The as- 
sessed value per mile of said railway, as fixed by a pro rata distribu- 
tion per mile of the assessed value of the whole franchise, road- 
way, road-bed, rails, and rolling-stock of such railway of the said 
company, Within this State, is $15,000. The apportionment of the 
assessment of the said franchise, road-way, road-bed, rails and 
rolling stock by this board for and to Santa Clara county is 
~ $889,500. ‘ 
60 WARREN DUTTON, 
Chairman, 

T.. D. HEISKELL, 

JAMES L. KING, 

D. M. KENFIELD, 

WM. JOHNSTON, 

State Board of Equalization. 
’ 


E. W. MASLIN, Clerk. 


Value of the fran- 
chise, roadway, 
road-bed, rails, 


and rolling | m 
> | Total value of all 


stock of r pat j | @ . . ree - . 
property after Total Tax. When Paid. temarks. 
roads as appor- dedu¢ tion 
; e ‘Lion. 
tioned to the 
county by the 
State Board of 
Equalization. 

Feb 26, 18835, Special school 
property was tax. Hester 
flered for district, on 
“7 $27 G00. 

\ 


$889,500 


$889,500 


$13,342 50 


* 


no bona tide 
bids 

withdrawn. 
M. Prisrer, 
lax Collector. 


Tax, 24.03. 


| Duly certified by the County Auditor. | 


XX. 


On October 3, 1882, in pursuance of section 3758 of the Political 
Code of California, the Board of Supervisors of Santa Clara county 
passed an order entered in the minutes dispensing with the dupli- 


cate assessment-roll for that county for that year. 


AXL. 


The controller of the State transmitted a letter to the tax col- 
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lector of Santa Clara county in pursuance of the provisions of sec- 
tion 3899 of the Political Code, directing the tax collector of Santa 
Clara county to offer the property in question for sale but once, and 
if there were no bona fide purchasers to withdraw it from sale, which 
letter is in the words and figures following, to wit: 


EXHIBIT 5. 


OFFICE OF CONTROLLER OF STATE, 
SACRAMENTO, February 13, 1883. 


To the Tax Collector of Santa Clara County M 


Sir: When any tax upon the property of the Southern Pacific 
Railroad Company, assessed by tlie State Board of Equalization for 
the year 1882, is delinquent, and it so appears on the delinquent list 
in your county, and which amounts to three hundred dollars ($300), 
you will offer such property but once for sale, in the manner pro- 
vided by law ; and if there is no purchaser therefor, in good faith, 
you are directed not to proceed in the collection of such delinquent 
tax due upon such prgperty and upon which the tax is a lien; and 
thereafter you will please make out and deliver to me certified 
copies of the entries upon the delinquent list relative to such tax. 

Respectfully yours, 
JOHN P. DUNN, Controller. 
Per F. T. DUNN, Deputy. 


61 mre ik 


On or about the eleventh day of April, A. D. 1883, the tax col- 
lector of the county of Santa Clara, in obedience to the provisions 
of section 3899 of the political code of California, transmitted to 
the controller of the State of California, with his indorsement 
thereon of the action had in the premises, a certified copy of the 
entry upon the delinquent list relative to the tax in question in this 
action, Which document so transmitted to the said controller is in 
the words and figures following, to wit: 
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62 Febr’y 26, 1883.—Property was offered for sale, but there 


being no bona fide bids was withdrawn. 


F, M. PFISTER, Zaz Collector. 


OFFICE OE THE Tax COLLECTOR ) | 
OF THE COUNTY OF SANTA CLARA, + 88: 
Slate of California, 
I, F. M. Pfister, county treasurer and ex officio tax collector of the ” 
county of Santa C lara, State of California, hereby certify the fore- 


going to be a full, true, and correct copy of the original delinquent ® 
tax list of said county, now in my office, as such tax collector, and ; 
all entries thereon relative to the taxes levied and assessed against 
the Southern Pacific Railroad Company, a corporation organized 
and existing under the laws of California, and its property within 
said county for the year 1882. 
F. M. PFISTER, 
Tax Collector Santa Clara County. 
Dated April 11th, 1883. | 


I, John P. Dunn, controller State of California, do hereby certify 
that the foregoing is a true and correct copy of the delinquent tax 
list received by me from F. M. Pfister, tax collector Santa Clara 
county, relative to the delinquent taxes of the Southern Pacitic Rail- 
road Co. for the year 1882. 

Witness my hand and seal of office, affixed at Sacramento, Cala., - 
this 30th day of July, A. D. 1883. | 


i 


———— 


JCHN P. DUNN, Controller. 


XXII, 

The controller of State, in pursuance of the provisions of the same 
section, transmitted to the tax collector of said county a letter direect- I 
» . ‘ . . ° . . . ” ° .- 
ing him to bring suit, which letter isin the following words, to wit: | ; 


EXHIBIT 6. 
OFFICE OF CONTROLLER OF STATE, 
SACRAMENTO, April 19, 1883. 
F. M. Frister, Esq., Zax Collector Santa Clara County : 


Sir. Having received from you a certified copy of the entries 
upon the delinquent assessment list ‘of your county for the year 1882, 
as they appear relative to the tax upon the property of the Southern 


Pacific (northern division) Railroad Company, it becomes my duty 
to direct you to bring suit against said Southern Pacific (northern 


division) Railroad Company for the collection of such delinquent tax, 

together with the additional percentage and costs. This direction ) 

is in accordance with the provisions of section 3899 of the Political ft 

Couce, as shown by the following extract: : 
‘*And the tax collector, or controller, in case the tax collector 

refuses or neglects, for fifteen days after being directed to bring suit for 
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collection by the controller, may proceed by civil action in the 
proper court, and in the name of the people of the State of Cali- 
fornia, to collect such tax and costs.” 


You will please acknowledge the receipt of this, and advise me of 
your intended action. 
Respectfully yours, 
JOHN P. DUNN, Controller. 


63 XXIV. 
Indebtedness of Defendant Secured by Mortgage. 


On the first day of April, 1875, the defendant was indebted to 
divers persons, in large sums of money advanced to construct and 
equip the defendant’s railroad, hereinbefore described. To secure 
the payment of such indebtedness, the defendant, on the said first 
day of April, 1875, executed and delivered a mortgage to D. O. 
Mills and Lloyd Tevis upon said Southern Pacific Railroad, its fran- 
chises, and all rolling-stock and appurtenances, and upon a large 
number of tracts of land, aggregating over eleven million acres, 
situated in different counties tn the State of California, which said 
tracts of land were, and ever since have been, the property of the 
defendant, and which said indebtedness amounts to the sum of 
$32,520,000, no part of which has ever been paid, except the ac- 
cruing interest; and the sum $1,632,000 of the principal and the 
whole of the balance of said principal sum, amounting to $30,898,- 
000, is, and ever since the execution of said mortgage has been, a 
valid and subsisting indebtedness against said company, and has 
been, and still is, secured by said mortgage, a copy of which, with 
the indorsement thereon, is annexed to the answer in this case, 
which is hereby referred to, and made a part of this finding, which 
said mortgage was duly recorded on the date mentioned in the in- 
dorsement thereon, in the county of Santa Clara, as well as in all 
other counties through which said railroad runs, as shown by the 
several indorsements thereon. 

AXV. 

At the session of the Legislature of 1881, a bill was introduced in 
the Assembly of said Legislature, of which the following is a true 
copy, and that such proceedings were thereupon had in the said 
Legislature as are hereinafter set forth. Said bill was an amend- 
ment to section 3664 of the Politica! Code of the State of Califor- 
nia, which section, prior to said amendment, read as follows, to- 
wit: 

Section 3664: ‘On or before the first Monday in May, in each 
year, the State Board of Equalization shall assess the franchise, 
roadway, road-bed, rails, and rolling-stock of railroads operated in 
more than one county. The president, secretary, cashier, or man- 
aging agent, or such other officer as the State Board of Equalization 
may designate, of any corporation operating any railway in more 
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than one county in this State, shall furnish said Board, on or before 
the first Monday of April in each year, a statement, signed and 
sworn to by one of such officers, showing in detail for the year end- 
ing on the first Monday in March in such year: 

(a.) The whole nuinber of miles of railway owned, operated, or 
leased in the State by such corporation making the return, and the 
value thereof per mile, with a detailed statement of all property of 
every kind located in the State. 


(b.) Also a detailed statement of the number and value ". 

64 thereof of engines, passenger, mail, express, baggage, freight, 
and other cars or property used in operating or repairing 

such railway in this State, and on railways which are parts of lines ; 
extending beyond the limits of this State. The return shall show ; 
the actual amount of rolling stock in use on the corporation’s line ! 
in the State during the year for which the return is made. The re- 
turn shall show the amount of rolling stock, the annual gross earn- 
ings of the entire railway, and the proportionate annual gross 


earnings of the same in this State, as nearly as practicable, and all 
the property designated hereafter in this section, and such other | 
facts as the State Board of Equalization may in writing require. 

If such officer or officers so designated shal] fail to make and fur- 
nish such statement, said Board of Equalization shall fix the value 
of and proceed to assess the property of the corporation so failing ; | 
the valuation fixed by them shall be final and conclusive. The said 
property shall be assessed at its actual value. — 

Assessments shall be made upon the entire railway within the 
State, and shall include the right of way, road-bed, track, bridges, 
culverts, and rolling stock. The depots, station grounds, shops, 
buildings, and gravel-beds shall be assessed by the assessor of the 
county where situated as other property. On or before the fifteenth 
day ot May, In each year, said Board shall transmit to the county 
assessor of each county through which any railway, operated in 
more than one county, May run, a statement showing the length 
of the main track or tracks of such railway within the county, 
together with a description of the whole of said tracks within the 
county, including the right of way by metes and bounds, or other 
description sufficient for identification, and the assessed value per 
mile of the same, as fixed by a pro rata distribution per mile of the 
assessed value of the whole franchise, roadway, road-bed, rails, and 
rolling stock of such railway within this State. 

Said statement shall be entered on the assessment roll of the 
county. At the first meeting of the Board of Supervisors, after 
such statement is received by the county assessor, they shall make 
and cause to be entered in the proper record-book an order stating 
and declaring the length of the main track, and the assessed value 
of such railway lying in each city, town, township, school district, 
or lesser taxing district in their county through which such railway 
runs, as fixed by the State Board of Equalization, which shall con- 
stitute the taxable value of said property tor taxable purposes in 


ame a ia ee 


as 
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such city, town, township, school, road, or other district; and the 
clerk of the Board of Supervisors shall transmit a copy of each 
order or equalization to the city council or trustees, or other legis- 


lative body, of incorporated cities or towns, the trustees of each 


school district, and the authorized authorities of other taxation dis- 
tricts through which such railway runs. The taxes on said prop- 
erty for State and county purposes, after collection by the county 
collector, shali be paid over to the county treasurer as other taxes. 
All such railway property shall be taxable upon said assessment, 
at the same rates, by the same officers, and for the same purposes 
as the property of individuals within such counties, cities, towns, 
townships, school districts, and lesser taxation districts.” 


And the said amendment is in the following words: 


‘respectively, any person dissatisfied with an assessment made by 
said Board of Equalization against his or its property may, within five 

days aftersuch assessment is made and entered of record on the 
65 books of said Board, by written petition apply to said Board, to 

have the same corrected in “bth particular. Said petition must 
stute the grounds a) objection tO such assessment, and must be tiled 
with the clerk of the Board. The Board must fix it time for hear- 
ing said petition, which must not be less than five nor more than 
ten days from the time the same ts filed, and must, upon such hear- 
ing, receive such proofs as may be offered by the petitioner, or by 
the attorney general, or any other person appearing against such 
petition, and such other proofs as, in the judgment of the Board, 
bear Upon the question at issue, by cut order ot the Board or upon 
the demand ot the petitioner the proofs shall be reduced to writing 
bv il phonographic reporter, It the 3 yard do hot order the proots 
to be reduced to writing by such reporter, but the same is done 
upon the demand of the petitioner, the petitioner must pay the ex- 
penses thereof. After hearing such proofs the Board shall, within 
ten days, determine, in writing, upon the matters involved in the 
petition and proofs, and may alter, in confirmity with such deter- 
mination, the assessment complained of. Any person feeling ag- 
grieved at such determination who shall pay the tax upon the assess- 
ment complained of, and may, within ten days after such payment, 
bring an action in the superior court In the’county in which the tax, 
orany part thereof, has been paid agaiust the Board of Equaliza- 
tion, and in the complaint may allege any fact averred in his peti- 
tion filed with said Board, showing the illegality of sucb tax in 
whole or in part, or that the property in whole or in part was 
assessed for more than its actual value. 

A copy of the complaint must, within thirty days after it has been 
filed, be served upon the chairman or clerk of said Board, and said 
Board shall have thirty days in which to answer or demur to the 
same. At the time the Board answers or demurs it may demand 
that the suit be tried in the superior court of Sacramento;county. 

The provisions of the code of civil procedure relating to plead- 
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ings, proofs, trials, and appeals shall be applicable to the proceed- 
ings herein provided for, and the testimony taken before the Board 
of Equalization may be read in evidence; and in such proceeding 
the court shall have power to determine the matters involved in the 
issue, and in making such determination may ascertain whether the 
property was taxed or assessed in proportion to its value, and. if the 
determination is in favor of the petitioner, as to the illegality of the 
tax in whole or in part in excess of its actual value, it shall, by its 
judgment, direct the return of the tax paid, or of such part thereof as 
may have been illegally exacted, or exacted in excess of the actual 
value of the property. 

Upon presentation of a certified copy of such final judgment to 
the controller, he shall draw his warrant upon the State treasurer 
for the amount of such judgment, and the treasurer shall pay 
the same out of any funds in the State treasury not otherwise ap- 
propriated. At the next settlement made thereafter by the control- 
ler with the county treasurer of any county that received any por- 
tion of said illegal tax, he shall require the treasurer thereof to 
pay such portion into the State treasury to reimburse the State for 
the advance made on said judgment. The Board of Equalization 
may direct the district attorney of any or every county interested, 
and the attorney general, to defend for such Board any proceedings 

commenced under the provisions of this section.” 
66 The said amendatory bill was entitled ‘*An act to amend 

an act to establish a political code, approved March 12, 
1872, by adding thereto two new sections, to be known as sections 
3664 and 3665, relating to the assessments of the railroads and other 
property by the State Board of Equalization and county assessors, 
for the purposes of taxation.”’ Said bill, in the due course of busi- 
ness, was passed by the Assembly, and contained all the matter 
which is found in said section 3664 as first above quoted. 

Having passed the Assembly, the bill was transmitted to the 
Senate. The Senate amended section 3664 by adding thereto the 
latter portion of the matter hereinbefore quoted. Upon the return of 
the bill to the Assembly, the following proceedings were had, as ap- 
pears on the journal of that body : 

‘The consideration of Senate amendinent to Assembly bill No. 
475: ‘An act to amend an act entitled an act to establish a 
political code,’ approved March 12, 1872, by adding thereto two 
new sections, to be known as sections 3664 and 3655, relating to 
assessments of railroads and other property, by the State Board of 
Equalization and county assessors, for the purpose of taxation,” 
resumed, 

“The previous question was demanded by Messrs. Edwards, 
Jackson, and Paulk. 

‘The ayes and noes were demanded by Messrs. Paulk, Whipple, 
and Del Valle. 

The roll was called, and the House refused to order the main 
question, by the following vote : 
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“ Ayes—Messrs. Arick, Brown, Burns, Cameron, Crank, Dag- 
gett, Edwards, Gay, Geary, Gilmore, Hartshorn, Hoitt, Holden, 
Jackson, Jones, Kellogg, Kilburn, Lane, May, McCallion, McClure, 
McDonald, Mein, Mudgett, Noonan, Patterson, of San Joaquin, Red- 
dick, Reynolds, Streeter, Swift, Wasson, of V entura, Wasson, of 
Mono, Young, and Mr. Speaker—34. 

‘* Noes—Messrs. Baker, of Sacramento, baker, of Yolo, Birney, 
Bost, Branch, Chandier, Colman, Crumpton, Cunningham, Del 
Valle, Felton, Fraser, Freer, Garrity, Gavigan, Griffith, Hale, Hen- 
drick, Henshaw, Howard, Keating, Leach, Leake, Lewis, Long, 
Matthews, of Tehama, Matthews, of San Benito, MeMurray, 
Marphy, O’Connor, Patterson, of Nevada, Paulk, Pinder , Platt, 
Samuels, Sargent,.Siebe, Van Fleet, Wentz, Wertsbaugher, W hip- 
ple, and Wood—42.” 


After the transaction of other business, the prin/ed journal pro- 
ceeds: 


‘The consideration of Senate amendment to Assembly bill 475, 
resumed. 

“The question recurred on concurring g the ‘rewith. 

“The ayes and noes were demanded by Messrs. Paulk, Sargent, 
and Wentz. 

“The roll was called, and the Speaker declared the House had 
concurred in the Senate amendments. 

** A ves— Messrs. Arick, Baker, of Sacramento, Birney, Best, 
Brown, Burns, Crank, Daggett, Edwards, Estee, Felton, Garrity, 
Gavigan, Geary, Gilmore, Hartshorn, Hoitt, Holden, Howard, 

Jackson, Keating, Kellogg, Laine, Mason, May, McCallion, Me- 
Char, MeDonald, Mein, Noonan, O’Connor, Patterson, of San 
Joaquin, Pinder, Reddy, Streeter, Swift, Van Fleet, Warkins, 

Wason, of Mono, Young, and Mr. Speaker—39. 
67 ‘* Noes—Messrs. Alviso, Baker, of Yolo, Branch, Chand- 
ler, Colman, Cunningham, Del Valle, Fraser, Gay, Griffith, 
Hale, He ndrick, Henshaw, Jones, Leake, Leach, Lewis, Long, Mat- 
thews, of San Benito, McMurray, Murphy, Patterson, of Nevada, 
Paulk, Platt, Reynolds, Samuels, Sargent, Siebe, Wasson, of Ven- 
tura, Wentz, W ertsbaugher, Whipple, and Wood—32.” 

The following Is a COpy of the original written journal of the As- 
sembly, deposited in the office of the secretary of State, showing 
the last action of the House on Senate bill No. 475: 


CALIFORNIA LEGISLATIVE ASSEMBLY, TWENTY-FOURTH SESSION, 
SENATE CHAMBER, Friday, March 4, 1881. 

Consideration of Senate amendments to Assembly bill No. 475 
resumed. 

The question recurred on concurring therewith. 

The ayes and noes were demanded by Messrs. Paulk, Sargent, 
and Wentz. Roll called. The House concurred in Senate amend- 
ments by the following vote: 
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Ayes—Arick, Baker, of Sacramento, Birney, Bost, Brown, Burns, 
Crank, Daggett, Estee, Edwards, Felton, Garrity, Gavigan, Geary, 
Gilmore, Hartson, Hoitt, Holden, Howard, Keating, Kellogg, Lane, 
Mason, May, McCallion, McClure, McDonald, Mein, Noonan, O’Con- 
nor, Patterson, of San Joaquin, Pinder, Reddy, Streeter, Swift, Van 
Fleet, Warkins, Wasson, of Mono, Young, and Mr. Speaker—39. 

Noes—Alviso, Baker, of Yolo, Branch, Chandler, Coleman, Cun- 
ningham, Del Valle, Fraser, Gay, Griffith, Hale, Hendrick, Hen- 
shaw, Jones, Leach, Leake, Lewis, Long, Matthews, of San Benito, 
MeMurray, Murphy, Patterson, of Nevada, Paulk, Platt, Reynolds, 
Samuels, Sargent, Siebe, Wentz, Wasson, of Ventura, Werts- 
baugher, W hipple, and W ood—32. 

Matthews, of Tehama, and Kilburn paired, Kilburn voting aye 
and Matthews no. Messrs. Cameron and Crumpton paired, Cam- 
eron aye, Crumpton no. 

The following facts also appear from the journal: 

Other business having intervened, ** the consideration of Senate 
amendments to Assembly bill No. 475 resumed, the Speaker de- 
claring that this was not the final action on the bill, and that the 
House had concurred in Senate amendments to Assembly bill No. 
475 by a vote of 39 ayes to 32 noes. Mr. Paulk appealed from the 
decision of the Chair, on the ground that forty-one votes were re- 
quired for concurrence.. The question recurred, ‘ Shall the decision 
of the Chair stand as the judgment of the House ?”’ 

After other business, on motion, the appeal was laid on the table 
by a vote of 38 ayes to 23 nays. 

Mr. Hale then entered ls protest against the decision of the 
Speaker onthe ground that forty-one members voting in the affirm- 
ative are necessary to adopt the am ndments, the vote on concur- 
ring in the amendments being the only action of the House thereon. 
Thereupon again: “ The Speaker stated that the action on the 
Senate amendments to the bill was not the final action on the bill, and 
consequently a concurrence or non-concurrence in the amendments 
required a majority vote only.” 

Mr. Griffith and Mr. Kellogg then each entered his protest against 
the decision of the Speaker, declaring the Senate amendments con- 
curred in, on the grouud that a concurrence required a majority of 

the whole House. 
68 No other vote was had, or other announcement by the 
speaker made in regard to this bill. No other action was 
had by the House, except that on March 4, being the last act before 
adjournment sine die, the bill was reported as correctly enrolled, and 
as having been presented to the governor for approval. No action 
was taken on this report, and the bill does not appear to have been 
reported to the House as having been approved. 
AX VI. 
Mortgaged Lands, Mode and Manner of Assessment; Payment of 
Taxes. 
The lands mentioned in the finding XXIV are not, and never have 
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been, in any wa_ used in connection with the railroad business of 
the defendant, but are agricultural, grazing, and other lands, granted 
to said defendant under the acts of Congress hereinbefore mentioned 
for the purpose In said acts provided, and so far as patented are 
distributed in the respective counties in the following quantities : 
In Santa Clara county, 3,138 acres; San Benito county, 1,879 acres ; 
Monterey county, 1,879 acres; Stanislaus county, 32,242 acres; 
Merced county, 20,655 acres; Fresno county, 18,789 acres; Tulare 
county, 260,315 acres; Kern county, 168,096 acres; Los Angeles 
county, 38,033 acres; San Bernardino county, 30,686 acres; San 
Diego county, 5,737 acres. 

Said patented lands, and all of them, for each of the years 1880, 
1881, and 1882, were assessed, including those situated in the county 
of Santa Clara, by the assessors of the respective counties in which 
they are situated, at their full cash values, and no deduction from 
said value was made or allowed on account of said mortgage or the 
indebtedness secured thereby; on the contrary, the laws of the State 
of California under which said assessors acted in making their as- 
sessments, prohibited any deduction from said values on account 
either of the mortgage or the indebtedness secured thereby. 

In each of said years 1880, 1881, and 1882, the defendant paid in 
fnll, at the time the same became payable, all the taxes levied upon 
said lands for State, county, and municipal purposes, without any 
deduction on account of said mortgage. 


XXVIL. 
The Whole of said Property Assessed by the State Board to the 
Defendant. 


The State Board of Equalization in assessing said value of said 
property to and against defendant assessed the full cash value of 
said railroad, roadway, road-bed, rails, rolling-stock, and 
6Y franchises, without deducting therefrom the value of the 
mortgage or any part thereof, given and « xisting thereon as 
aforesaid to secure the indebtedness of said company to the holders 
of said bonds, notwithstanding they had full knowlege of the eXist- 
ence of the said mortgage; and, in making said assessment, the 
said State Board of Equalization did not consider or treat said 
mortgage as an interest in said prope rty, but assessed the whole 
value thereof to the defendant in the same manner as if there had 
been no mortgage thereon. 


XAVITI. 


Other Corporations of Various Kinds. 


At, before, and ever since the adoption of the constitution of 
California, now in force, there were and are existing under the laws 
of said State corporations of various kinds formed for the purpose 
and actually operating and doing business, and holding and using 
property in more than one county in said State. Corporations in 
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the said State of California now are, and ever have been, formed 
under general Jaws relating thereto, and there have ever existed, 
corporations formed under its said laws for fire, marine, mutual 
life, health, and accident insurance, building ferries, constructing 
and operating roads, wagon-roads, telegraphs, bridges, wharves, 
chutes and piers, and for constructing and operating canals, for the 
purpose of acquiring lands in large tracts, and distributing them as 
homesteads among the corporators for savings and loans, for mining, 
for the sale and distribution of water in the cities and towns, for 
manufacturing, mechanical, and agricultural purposes; for be- 
nevolent, charitable, and educational purposes ; cemeteries, agricul- 
tural fairs, and various other purposes. 

There is now, and for more than three years last past has been 
a railroad, in use and operation, extending from the city of Marys- 
ville, in the county of Yuba, to the town of Oroville, in the county 
of Butte, in said State, a distance of 263 miles, which said road now 
is, and ever has been operated in more than one county in this 
State, and has the same gauge as the road of this defendant, and 
has ever been operated in like manner, and for like uses and pur- 
poses, and is now, and for more than two and a half years last past 
has been, in the ownership and under the operation and control of 
one N. D. Rideout, a citizen of the United States, and resident of 

the State of California. 


70 X XTX. 
Rules of Equality as Regards the System Adoped by said Board. 


The State Board of Equalization, in making the supposed assess- 
ment of said roadway of defendant, did knowingly and designedly 
include in the valuation of said roadway the value of fences erected 
upon the line between said roadway and the land of coterminous 
proprietors. Said fences were valued at $300 per mile. 

XXX. 

The Legislature of the State of California, on the 27th day of 
March, A. D. 1862, passed an act entitled “An act to provide for 
the construction of a railroad from Mokelumne City to Wood- 
bridge, in the county of San Joaquin,” which act is found in the 
statutes of California for 1862, at page ¥7, and is hereby made a 
part of this finding. 

On the 29th day of March, A. D. 1878, the Legislature of the 
State of California passed an act entitled “‘An act to provide for 
the construction of a railroad from the town of Truckee, Nevada 
county, to Tahoe City, Lake Bigler, in Piacer county, and to regu- 
late fares and freights thereon,” which act is found in the statutes of 
California for 1877-8, at page 698 ef seg., and is hereby made a 
part of this finding. 

At the same session said Legislature passed another act on the 
30th day of March, A. D. 1878, entitled “‘An act to provide for the 
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construction of a railroad from Ione, in the county of Amador, to a 
point in or near the towns of Sutter Creek or Jackson, in said 
county, and to regulate fares and freights thereon,” which act is 
found in the same volume of said statutes of California, at page 
841 ef seg., and is hereby referred to and made a part of this find- 
— 

Numerous other acts of a similar charcter are found scattered 
through the annual volumes of the statutes of California. It does 
not appear from the evidence whether said acts have been acted 
upon by the grantees therein named or not. 

AAAL, 

The California Northern railway is a railway having the stand- 
ard gauge of four feet eight inches and a half—being the same 
gauge as that of the Southern Pacific railroad of California—ex- 
tending from Marysville, in Yuba county, to Oroville, in Butte 
county, a distance of twenty-six and one-half miles, twelve and 

one-half miles being in Yuba and fourteen in Butte county, 
71 built and formerly owned and operated by the California 

Northern Railway Company, a corporation organized under 
the laws of California. On the 30th day of July, A. D. 1881, the 
said railway was sold under a decree of foreclosure of mortgage upon 
said road, and at said sale purchased by N. D. Rideout, a natural 
person, who received a conveyance thereof, in pursuance of said sale, 
went into possession thereof, and has ever since—being about two 
years and a half—possessed and operated, and he is now possessed 
of and operating said railway, claiming to be the owner thereof 
under said decree of foreclosure and sale, and since said sale said 
railway has been assessed, or purported to be assessed to, and the 
taxes claimed to have been levied thereon have been paid by said 
Rideout. 

XXAXAIT, 

The road way occupied by the defendant, varies in width from 
thirty feet to two hundred feet on the northern division, which divi- 
sion embraces the portion of said railroad situate in the county of 
Santa Clara, and is a little over one hundred and sixty miles in 
length. 


XXANITI, 


That the northern division of said Southern Pacifie Railroad is 
operated by said corporation as a separate railway. It has no phys- 
ical connection with the southern division thereof by any constructed 
road forming a part of said road. It is separated therefrom by the 
coast range of mountains. The nearest point at which the railway 
of the northern. division approaches that of the southern is over 
eighty miles. No passengers or freight are earried from one divi- 
sion to the other, except upon the section of the Central Pacific 
railroad which connects the two divisions by way of Lathrop and 
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Niles and San Francisco, a division of two hundred and fifty miles 
in length. The corporation requested the Board of Equalization to 
assess each division of said railway separately. In pursuance of 


sald request, said boarc did So. 
The northern division of the Southern Pacific railroad runs 


. ‘ ‘ 


through the counties of San Francisco, San Mateo, Santa Clara, San 


Benito, Monterey, and Santa Cruz. 
Neither said tax. nor any part thereof, has been paid. 


AXATV, ’ 


rn . . ‘ 
| here was no testimony or tacts 1n the Cause other than iS appears 


in these findings, to countervail the effect or legal operation of any 
of the documents stated in these findings. 
Conclusions ot Law. 


From the foregoing facts, the court finds as a conclusion of law 
that the defendants are entitled to judgment in their favor, with 
costs. 


(Signed) FIELD. Cireuit Justice. 

(Signed) SAWYER, Circuit Judge. 
72 Endorsed: Filed October 20, 1883. LL. 8. B. Sawyer, clerk. 
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UNITED STATES OF AMERICA. 


} 


Circuit Court of the United States, Ninth Cireuit, District of 
California. 


Tue County oF SANTA CLARA 
| re. -No. 3074. 
Tue Soutwern Paciric RatLRoaAD ComPANY. ) 


This cause having come on regularly for trial on the 25th day of 
July, 1883, being a day in the July, 1883, term of said court before 
the court, sitting without a jury, a trial by Jury having been waived 
by stipulation of the attorneys‘tor the respective parties, duly filed 
with the clerk of said court, Hon. FE. C. Marshall, Attorney Gene- 
ral of the State of California, J. H. Campbell, Ksq., District Attor- 
ney of Santa Clara county, appearing as attorneys, and D. M. 

Delmas, A. L. Rhodes, 1). S. Terry, J M. Lesser, and John 
74 T. Carey, Esqs., as counsel for plaintiff, and H. S. Brown 

and T. J. Bergin, Esqs., as attorneys, and 8. W. Sanderson 
and John Norton Pomeroy, Esq3.,as counsel for defendant, and the 
trial having been proceeded with on the 26th and 27th days of said 
July, and upon the Ist, 2d, 5d, 7th, 8th, 9th, 10th, 14th, and 15th 
days of August of said term and year, and witnesses on the part of 
the plaintiff and of the defendant having been sworn and examined, 
and documentary evidence on behalf of the respective parties hav- 
ing been introduced, and the evidence being closed, the caase after 
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arguments of counsel having been -submitted to the court for con- 
sideration and decision, and the court after due deliberation having 
filed its finding and ordered that judgment be entered in accordance 
therewith— 
Now, therefore, by virtue of the law and the finding aforesaid, it 
is considered by the court that the county of Santa Clara, 
75 plaintiff, take nothing by this action; that the Southern 
Pacific Railroad Company, detendant, FO hereof without day, 
and; that the said defendant recover from said plaintiff its costs in 
this behalf expended, taxed at ' : 
Judgment entered October 20, 1883. 


L. 8S. B. SAWYER, Clerk. 


{ hereby certify that the foregoing is a full, true, and correct 
copy of an original judgment entered in the above-entitled cause. 

Attest my hand and seal of said circuit court, this 20th day of 
October, A. D. 1883. 

[ SEAL. | L. S. B. SAW YER, Clerk. 

Kindorsed : Filed October 20), LSS5. L. S. b. Sawyer, clerk. 

76 : Clerk's Certifi le. 
UNITED STATES OF AMERICA. 
Circuit Court of the United States, Ninth Circuit, District of Cali- 
fornia. 
COUNTY OF SANTA CLARA 
rs. 
The Soutnern Paciric RarLroap CoMPANY. 

[, Lorenzo 8. B. Sawyer, clerk of the circuit court of the United 
States, of the ninth judicial cireuit, within and for the district of 
California, do hereby certify that the foregoing papers hereto an- 
nexed constitute the judgment roll in the thesein entitled action. 

Witness my hand and the seal of said cireuit court, this 20th day 
of October, A. D. 1883. 

| SEAL. | L. S. B. SAWYER, Clerk. 
Dy : Deputy Clerk. 

Endorsed: Judgment roll. Filed Oct. 20th, 1883. L. S. B. 

Sawyer, clerk. 


77 In the Circuit Court of the United States, Ninth Circuit. 
District of California. 


THe County orf SANTA CLARA, Plaintiff, — ) 


vs. | Notice of Motion to 
THE SouTHERN Pactric RAILROAD COMPANY, | Strike Out. 
Detendant. 


To Creep Haymonp, 8S. W. Sanperson, J. B. LAMar, 
Attorneys for Defendant s 


You will please take notice that .on the 16th day of July, 1883, at 


RN NM CNM. 
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the court-room of the above entitled court, in Appraiser’s Building, 
city and county of San Francisco, State of California, at the opening 
of court on said dav, at 11 o’clock a. m., or as soon thereafter as 
counsel can be heard, we shall move the said court to strike out 
from the answer heretofore served and filed in the above entitled 
action, all those certain portions, paragraphs, and parts of said 
answer designated and specified as follows, to wit: 
I. 

So much of paragraph I of said answer commencing with the 
word ‘ denies,” line fifteen, and ending with the word “* out,” line 
nineteen page one, on the ground that the same is sham, irrelevant, 
and evasive. 

[T. 


Out of paragraph II, from line four, commencing with the word 


“the,” and ending with the word “ California,” line ten, page two, . 


on the ground that the same is sham, irrelevant, and immaterial. 


ITT. 
All of paragraph III of said answer, on the ground that the same 
sham, irrelevant, and immaterial. 
LV. 
All of paragraph V of said answer, on the ground that the same 
is sham, irrelevant, and immaterial. 
V. 
All of paragraph VI of said answer, on the ground that the same 
sham, irrelevant, and immateria!. 
VI. 
All of paragraph VII of said answer, on the ground that the same 
is sham, irrelevant, and immaterial. 
VIL. 
All of paragraph VIII of said answer, on the ground that the 
same is sham, irrelevant, and immaterial. 
78 VILL. 
All of paragraph IX of said answer, on the ground that the 
same is sham, irrelevant, and immaterial. 
LA. 
All of paragraph X of said answer, on the ground that the same is 
sham, irrelevant, and immaterial. 


X. 


ae 
TP 
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All of paragraph XI of said answer, on the ground that the same 
is sham, irrelevant, and immaterial. 
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XI. 

All of paragraph XII of said answer, on the ground that the same 

is sham, irrelevant, and immaterial. 
XI. 

All of paragraph XIIT of said answer, on the ground that the 

same is sham, irrelevant, and immaterial. 
NIL. 

All of paragraph XV of said answer, on the ground that the same 

is sham, irrelevant, and immaterial. 
XIV. 

From page five, of said answer, the pasted addition thereto, on the 
ground that the same is sham, irrelevant, immaterial, and _ re- 
dundant. 

XV. 

All of paragraph XX of said answer, on the ground that the same 

is sham, irrelevant, and redundant. 
XVI. 

All of paragraph XXI of said answer, on the ground :that the 

same is sham, irrelevant, and redundant. 
XVII. 

All of paragraph XXII of said answer, on the ground that the 
same is sham, irrelevant, and redundant, and a statement of a con- 
clusion of law. 


XVIII. 
All of paragraph XXIII of said answer, on the ground that the 
same is sham, irrelevant, and redundant. 
XLX. 
All of paragraph XXIV of said answer, on the ground that the 
same is sham, irrelevant, and redundant. 
AX. 
All of paragraph XXYV of said answer, on the ground that the 
same is sham, irrelevant, and redundant. 
XX. 
All of paragraph XXVI of said answer, on the ground that the 
same is sham, irrelevant, and redundant. 
79 XXIT. 
All of paragraph X XVII of said answer, on the ground that the 
same is sham, irrelevant, and redundant. 
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XXIII. 

All of paragraph XXVIII, beginning with the word “ and,” line 
twenty-three, to end of said paragraph, on the ground that the 
same is sham, irrelevant, and redundant. 

XXIV. 

All of paragraph X AIX or said answer, on the ground that the 

same is sham, irrelevant and redundant. 
AXV. 

All of paragraph XXX of said answer, on the ground that the 

same is sham, irrelevant, and immaterial. 
XXVI. 

All of paragraph XX XI of said answer, on the ground that the 

same is sham, irrelevant, and redundant. 
XX VII. 

All of paragraph XXXII of said answer, on the ground that the 

same is sham, irrelevant, and redundant. 
XXVIII, 

All of paragraph X XXIIT of said answer, on the ground that the 

same is sham, irrelevant, and redundant. 
XXIX. 

All of paragraph XXXIV of same answer, on the ground that 

the same is sham, irrelevaut, and redundant. 
AAX. 

From paragraph XXXVI, beginning with the word “and,” line 
84, to and including word “ California,” line 38, as sham, irrelevant, 
and redundant. 

AXXI, 

All of paragraph XX XIX of said answer, on the ground that the 
sume is sham, irrelevant, and redundant. 

Said motion will be made on the various grounds hereinbefore 
specified, and we shall use, on the hearing of this motion, all the 
papers and pleadings on file herein. 
J. H. CAMPBELL, 

District Attorney of County, 
K.C. MARSHALL, 
A ttorney- General of the State of California, 
Attorneys for Plaintiff. 
D. 8S. TERRY, 
J. M. LESSER, 
JOHN T. CAREY, 
Of Counsel. 


— 
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80 Endorsed: Service of the within notice of motion to strike 
out admitted this 14 day of July, A. D. 1883. 
S. W. SANDERSON & CREED IAYMOND. 
Filed 14th day of July, 1883. 
L. S. B. SAWYER, Clerk. 
By J. F. OBEIRNE, Deputy. 


8] Crd , Di nying Motion / } Re mand. 


At a stated term, to wit: the July term A. D. 1883, of the cireuit 
court of the United States of America, of the ninth judicial circuit, 
in and for the district of California, held at the court room, in the 
city and county of San Francisco, on Monday, the 16th day of July, 
in the year of our Lord one thousand eight hundred and eighty- 
three. 

Present: The Honorable Stephen J. Field, Associate Justice of 
the Supreme Court of the United States. The Honorable Lorenzo 
Sawyer, circuit judge. 


THe County oF SANTA CLARA ) 
vs , No. 3074. 
THe SoutHern Paciric RarLRoaAp Company. J 


On this day the motion of the plaintiff to remand this cause back 
to the State court of California, came on regularly to be heard, and 
was argued by counsel for the respective parties, and now the court 
being fully advised, denies said motion. 

To which ruling of the court the plaintiff excepted. 


8S. Order that I. S. Brown, Ksq., bi Attorney of Record. 


At a stated term, to wit: the July term, A. D. 1883, of the circuit 
court of the United States of America, of the ninth judicial circuit, 
in and for the district of California, held at the court room, in the 
city and county of San Franciseo,on Thursday, the 19th day of July, 
in the year of our Lord one thousand eight hundred and eighty- 


three. 
Present: The Honorable Stephen J. Field, Associate Justice of 
the Supreme Court of the United States. The Honorable Lorenzo 


Sawyer, circuit judge. 


THe County or SANTA CLARA 
res, ‘ No. 3074. 
Tue SouTHERN Paciric RAILROAD COMPANY. 


On motion of Harvey 8. Brown, Esq., it is ordered that his name 
be entered as attorney of record in all the ** Railroad Tax Cases,” 
now pending in this court, in addition to the other attorneys of re- 
cord, 

The motion heretofore argued and submitted to strike portions of 
the answer herein, having been duly considered, it is ordered that 
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so much of the said answer as is contained in the articles numbered 
22, 34, 35, 36, 37 and 39, and that portion of article 15, contained on 
the printed slip, being the last paragraph of the article, and the third 
paragraph of article 26, and all of article 28, after the first two 
paragraphs, be stricken out as being matters of evidence or imma- 
terial matter. In other particulars the motion is denied. To this 
order the defendant excepts, and to the refusal of the court to strike 
out Other matter the plaintiff excepts. 


83 Opinion. 


In the Circuit Court of the United States, Ninth Circuit, District of 


California. 
Kor taxes of 1882. 


CouNTY OF SANTA CLARA ) 
vs, . No. 3074. 
SOUTHERN Paciric RAILROAD Co. j 


For taxes of 1882. 


COUNTY OF SACRAMENTO ) 
vs » No. 3019. 
CENTRAL PaciFic RAILROAD Co. { 


For taxes of 1882. 


CouNTY OF SACRAMENTO ) | 
vs, . No. 3099. 
CenTraL Pacrric Ratroap Co. } 


For taxes of 1881. 


PEOPLE OF THE STATE OF CALIFORNIA ) 
Us. -No. 2805. 
Nortuern Paciric Rattway Co... |} 


For taxes of 1881. 


PEOPLE OF THE STATE OF CALIFORNIA ) 
rns S.No. 2845. 


CENTRAL Pacrric RaAILRoap Co. 
For taxes for 1881. 


PEOPLE OF THE STATE OF CALIFORNIA ) 
vs. No. 2846. 
SOUTHERN Paciric RaAILRoaD Co. j 


84 1. The property and franchises of the Southern Pacific Rail- 
road Company and of the Central Pacific Railroad Com- 

pauy, corporations created under the laws of California, though 

the companies are employed by the General Government for 
postal and military purposes, and were aided by land grants 
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and loans in the construction of their roads, are not exempt 
from State taxation in the absence of Congressional legislation 
declaring such exemption. It is competent for Congress to 
exempt any agencies it may employ for service to the General 
Government from such taxation as will, in its judgment, im- 
pede or prevent their performance. 

2. The Fourteenth Amendment of the Constitution, in declaring 
that no State shall deny to any person within its jurisdiction 
the * equal protection of the laws,” impose a limitation upon 
the exercise of all the powers of the State which can touch the 
individual or his property, including among them that of taxa- 
tion. 

3. The * equal protection of the laws” to any one implies not only 

that the means for the security of his private rights shall be ac- 

cessible to him on the same terms with others, but also that he 
shall be exempt from any greater burdens or charges than such 
as are equally imposed upon all others under like circumstances, 

This equal -protection forbids unequal exactions of any kind, 

and among them that of unequal taxation. 

‘niformity in taxation requires uniformity in the mode of assess- 

ment, as well as in the rate of percentage charged. 

5. The thirteenth article of the constitution of California declares 
that ‘‘a mortgage, deed of trust, contract, or other obliga- 
tion by which a debt is secured shall, for the purposes of assess- 
ment and taxation, be deemed and treated as an interest in the 
property aftected thereby,” and that ** except as to railroad and 
other guasi public corporations,” the value ofthe property affected, 
less the value of the security, shall be assessed and taxed to its 
owner, and that the value of the security shall be assessed and 
tuxed to its owner; and that the taxes so levied shall be a hen 
upon the property and security, and may be paid by either party 
to the security; tuat if paid by the owner of the security, the 
tax levied upon the property affected thereby shall become a 
part of the debt secured; and if the owner of the property shall 
pay the tax levied on the security, it shall constitute a payment 
thereon, and to tae extent of such paymenta full discharge 
thereof. In the assessment of property of the defendants—rail- 
road COM} anies—the mortgages thereon were not deducted, but 
the whole value of the property, nothwithstanding the mort- 
gages thereon, was assessed and the property taxed according 
to such assessment, to those companies ; Held (1), treating the 
mortgages as transferring a taxable interest in the property, that 
in assessing against the company the interests with which they 
had at the time parted by their mortgages, and taxing them 
upon that assessment, was a proceeding to take the property 
ot the companies without due process of law; and (2) treating 
the mortgages as a lien or incumberance upon the property, that 
by not deducting their amount in the assessment of the value 
of the property of the railroad companies for taxation, as is done 


| 
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in the valuation of property of natural persons, when subject to 
a mortgage, there was a discrimination against the companies, 


. which resulted in imposing a greater burden upon their prop- 


erty than is imposed upon the property of natural persons. 

6. Persons do not loose their right to equal protection guaran- 
teed by the Fourteenth Amendment to the Federal Constitu- 
tion when they associate themselves into a corporation under 
the laws of California. 

The State possesses ho power to withdraw corporations from the 
guaranties of the Federal Constitution. Whatever property a 
corporation lawfully acquires is held under the same guaran- 
ties which protect the property of natural persons from spolia- 
tion. 

8. Under the reserved power to amend, alter, or repeal the law 
under which private corporations are formed, the State cannot 
exercise any control over the property of a corporation, except 
such as may be exercised through control over its franchise, 
and over like property of natural persons engaged in similar 
business. 

RH 9. The proceeding for the assessment of property—that is, 

the ascertainment of its value upon evidence taken—is 
judicial in its character, and to its validity the law authorizing 
it must provide some kind of notice, and the opportunity to be 
heard respecting it, before the proceeding becomes final, or it 
will want the essential ingredient of due process of law. The 
notice may be given by personal citation or by statute. It is 
usually given by a statute prescribing a time and place where 
parties may be heard before boards appointed for the corree- 
tion of errors in assessment. 

10. The constitution of California (section 15, article iv) provides 
that * on the final passage of all bills they shall be read at length, 
and the vote shall be by yeas and nays upon each bill separately, 
and shall be entered on the journal, and no bill shall become a 
law without the concurrence of a majority of the members 
elected to each house.” Under this provision, the court, to 
inform itself, will look to the journals of the Legislature, 
and if it appears therefrom that the bill did not pass by the 
constitutional majority, then it will not be regarded as a law. 

11. The journals of the Legislature show that the act of March 14, 
1881, mentioned in the opinion, never became a law. 

12. Where the original written journals on file in the office of the 
secretary of State differ in any material particular from the 
printed journals, the original written journals are the authentic 
otticial records, and must control. 


~] 


Freip, Circuit Justice: 

These are actions for the recovery of unpaid State and county 
taxes levied upon certain property of the several defendants, either 
for the fiscal year of 1881 or of 1882, and alleged to be due to the 
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plaintiffs with an additional five per cent. as a penalty for their non- 
payment, and interest. The defendants are corporations formed 
under the laws of California, and the taxes claimed were levied on 
the franchise, roadway, road-bed, rails, and rolling-stock of each of 
them as a unit, without separation or distinction in the valuation of 
the different parts composing the whole. To two of the corpora- 
tions, the Southern Pacifie and the Central Pacifie, privileges and 
powers other than those acquired under the laws of the State were 
conferred by grant of the General Government, and for them oblhi- 
gations and burdens were assumed not contemplated or possible 
under their original organization. 

It is contended that Congress has selected these corporations as 
the special agents and instruments of the nation for public purposes, 

and to that end has clothed them with faculties, powers, and 
86 privileges to-enable them to construct and maintain their 

roads as postal and military roads of the Government: that 
the State by the act of its Legislature has assented to the acceptance 
of these faculties, powers, and privileges, and that the companies in 
consideration of them have assumed obligations to the General 
Government with the discharge of which the State cannot interfere ; 
that the power to tax the franchises of the companies involves the 
power to destroy the corporations, and thus deprive the General 
Government of the benefits of the roads, for the construction and 
maintenance of which its grants were made; that the existence and 
exercise of the power on the part of the State is therefore incom- 
patible with the duties devolved upon and assumed by the compa- 
nies to the United States. Hence it is claimed by counsel that the 
tax levied upon the franchises of the defendants is illegal and void ; 
and reference is made by them to numerous decisions of the Supreme 
Court holding in general language that an agency of the United 
States, an instrumentality by which the Federal Government dis- 
charges its obligations to the people of the country, cannot be taxed 
by any State or subordinate authority. Certainly no State can im- 
pede and embarrass the Federal Government in its operations, as 
might be done if it could impose a tax upon the necessary means 
udopted for their execution; nor can the Federal Government any 
more impede and embarrass the operations of the. State govern- 
ments, as it might do if it could impose a tax upon the necessary 
means adopted by them in the exercise of their powers. 

The two governments have supreme authority within their own 
spheres, and within them cannot be interfered with by the other. 
On this principle it was held by the Supreme Court that the State 
could not levy a tax upon the salary or emoluments of an officer of 
the United States; nor could the United States impose a tax upon 
the salary of a State judge, (Dobbins vs. Commissioners of Erie 

County, 16 Peters, 435; Collector vs, Day, 11 Wall., 113.) 
87 Both officers were necessary agents, instrumentalities for 
exercising the powers of their respective governments, and 
to strike at the salary of either was to strike down the means by 
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which he could exist and maintain his office. In both cases, as ob- 
served by Mr. Justice Nelson, the exemption from taxation was 
“upheld by the great law of self-preservation, as any government 
whose means employed in conducting its operations is subject to 
the control of another can exist only at the mercy of that govern- 
ment.” 

The correctness of this general principle is not controverted, and 
could not be in the face of the numerous decisions of the Supreme 
Court, when applied to the means or instrumentalities created by 
the Federal Government, or existing under its laws for the exercise 
of its powers, such as officers of its courts in the administration of 
justice, or fiscal agents in the collection, custody, or distribution of 
its funds. But we are unable to accede to the position that every 
agent or instrument owing its existence to the State, which the 
United States may see fit to employ, is thus exempted from the 
common burdens of the State in which it may be found or used, in 
the absence of specific Congressional legislation declaring such ex- 
emption. The coach employed to carry the mail, or the ferry-boat 
to transfer it across a navigable stream, would hardly, from their 
employment alone as instrumentalities of the General Government, 
be withdrawn from the taxing power of the State. As well ob- 
served by Chief Justice Chase, with reference to the exemption 
from State taxation claimed by the Kansas Division of the Pacific 
Railroad Company for its property, no limits can. be perceived to 
the principle of exemption which the compan es thus seek to estab- 
lish. ‘* Every corporation,” he added, “ engaged in the transporta- 
tion of mails, or of Government property of any description, by 
land or water, or in supplying materials for the use of the Govern- 
ment, or in performing any service of whatever kind, might claim 

the benefit of the exemption. The amount of property now 
88 held by such corporations, and having relations more or less 

direct to the National Government and its service, is very 
great. And this amount is continually increasing; so that it may 
admit of question whether the whole income of the property which 
will remain liable to State taxation, if the prin iple contended for 
is admitted and applied in its fillest extent, may not ultimately be 
found inadequate to the support of the State governments.” (Thom 
son vs. Pacifie Railroad, 9 Wall... 579. 591.) 

It is true, in the case from which this citation is made, exemptica 
from taxation was only claimed for the property, the road «and 
rolling-stock of the company. Here the exemption claimed is of 
the franchises of the corporations, their right to exist and muintain 
their roads. But it is not perceived that this difference between 
the cases can affect the rule which was there laid down, that unless 
Congress interposes and creates the exemption, the taxing power 
of the State is not restrained; for if the roads and rolling-stock 
can be taxed, and, if the taxes are not paid, can be sold, the ability 
of the companies to discharge their obligations as agents of the 
Government, would be as effectually destroyed, as by the taxation 
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and sale of the franchises. The possession of the roads and rolling- 
stock is as essential as the possession of the franchises. 

The objection presented by counsel is not free from difficulty. 
At one time I was persuaded that it was tenable, and so expressed 
myself by joining in the dissent in Railroad Company vs. Peniston, 
reported in 18 Wallace; but on further consideration I have come 
to the conclusion that the rule laid down in the 7’ homson Case is the 
true and sound rule. ‘he State, it is conceded, cannot use its tax- 
ing power so as to defeat or burden the operation of the General 
Government. And where that Government has itself created the. 
instrumentality used, its exemption from State taxation necessarily 
follows. But we are of opinion, following the decision cited that, 

where the instrumentality is the creation of the State, and 
89 is employed or adopted by the General Government for its 

convenient use, though additional privileges and benefits are 
conferred by that government to enlarge that use, the instrumen- 
tality remains subject to the taxing power i the State, unless Con- 
gress declares it to be exempt from such power. Congress can ule 
doubted! y exempt any agencies it may employ for services to the 
general government from such taxation as will, in its judgment, 
impede or prevent their performance. Occasions may arise hereaf- 
ter, especially in time of war, where the necessities of the Federal 
Government will require such exemption of the roads of the com- 
panies and of their franchises and ap purte nances to be declared and 
enforced, the exemption to continue until the necessities calling for 
it shall cease. But as vet Congress has not declared any suc h ex- 
emption either of their property or ot their franchises, and we there- 
fore think that none exists. 

Of the other defenses interposed to the claim of the plaintiffs, some 
are founded upon an alleged neglect of the assessing officers to com- 
ply with requirements of the laws of the State, and some are founded 
upon the alleged conflict of provisions of the State constitution, 
under which they acted, with requirements of the Federal constitu- 
tution. Of the former are objections to what is termed the lumping 
character of the assessment, that is the blending of tne different 
items composing the whole into one valuation, namely, the value of 
the franchise, road-way, road-be a rails, and rolling stock, without 
any designation of the value of each distinet part 5 and to the in- 
cluding in the roadway of scennets not properly appertaining to it, 
such as fences on its sides belonging to adjoining proprietors, and 
so far as the roadway of the Central Pacific company is concerned, 
to the including in the estimate of its length the four miles of the 
bay between the road in the county of San Francisco and the wharf 
in Alameda county. The value of the fences is included in the val- 

uation of the roadway of each company. The distance across 
90) the bay of San Francisco is added to the length of the road 
assessed to the Central Pacific Company, and is assessed as 
of equal value per mile with the rest of the road. It is also cou- 
tended that the-land composing the roadway, and the rails laid 
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thereon, should have been separately assessed, the latter as improve- 
ments under the constitution of the State, which requires * land and 
improvements thereon ” to be separately assessed. An objection 
is also taken to those cases in which the people of the State are 
plaintiffs, that the statute under which they were brought was re- 
pealed in 1880, and that after that period actions for unpaid taxes 
could only be brought in the name of the county. We-do not, 
however, deem it important to pass upon these and other objections 
to the assessment, arising upon an alleged disregard of the laws of 
the State. We shall contine ourselves in what we have to say to 
the defenses made to the assessment and tax from the alleged con- 
flict of the provisions, under which they were levied, to require- 
ments of the Fourteenth Amendment to the Constitution of the 
United States, which declares that ** no State shall deprive any per- 
son of. life, liberty, or property without due process of law, nor 
deny to any person within its jurisdiction the equal protection of 
the laws.” The railroad companies contend that both provisions of 
this amendment were violated in the assessment and taxation of 
their property. 

The constitution of California provides for taxes on property, on 
incomes, and on polls. The taxation on property, with which we 
are alone concerned in this case, is to be in proportion to its value. 
There is no provision for taxing any article or kind of property spe- 
cifically. It declares that all property, not exempt under the laws 
of the United States, shall, with some exceptions, be taxed accord- 
ing to its value, to be ascertained as prescribed by law, and that the 
word “ property” shall ‘include moneys, credits, bonds, stocks, 
dues, franchises, and ail other matters and things, real, personal, and 

mixed, capable of private ownership.” _ 
9] It also declares that “‘ a mortgage, deed of trust, contract, or 

other obligation by which a debt is secured shall for the pur- 
poses of asse ssment and laxration be deemed and treated as aii interest mn 
the prope rly affected ther by.’ And that ** except as to railroad and 
other quasi public corporations, in case of debts so secured, the value 
of the property affected by such mortgage, deed of trust, contract, 
or obligation, less the value of such security, shall be assessed and 
tuxed to the owner of the property, and the value of such security 
shall be assessed and taxed to the owner thereof.” It also provides 
that ** the taxes so levied shall be a lien upon the property and se- 
curity, and may be paid by either party to such security; if paid by 
the owner of the security, the tax so levied upon the property af- 
fected thereby shall become a part of the debt so secured; if the 
owner of the property shall pay the tax so levied on such security, 
it shall constitute a payment thereon, and to the extent of such 
payment a full discharge thereof.” 

By the constitution not only is the ad valorem rule established 
for the taxation of property, but provision is also made for its as- 
sessment. The franchise, roadway, roadbed, rails and rolling-stock 
of railroads operated in more than one county are to be assessed by 


SOUTHERN PACIFIC RAILROAD COMPANY. &9 


a special board termed the State Board of Equalization. All other 
property is to be assessed in the county in which it is situated. The 
supervisors of each county are constituted a Board of Equalization 
of such taxable property, and must act upon preseribed rules of 
notice to its owners. The State Board is authorized to act not only 
as assessors of the franchise, roudway, roadbed, rails and rolling- 
stock of railroads mentioned, but as a Board of Equalization of the 
taxable property of the several counties, so that equality may be se- 
cured between the tax-payers of different localities. Its action in 
this latter character must also be upon prescribed rules of notice. 


But though the officers by whom the assessment of these properties 
is to be made are different, the properties are subject to the 


92 same rule of taxation; that is, they are to be taxed in pro- 

portion to their value, i fixing, however, the liabilities of 
parties to pay the tax assessed and levied upon properties subject 
to a mortgage, and in estimating the value of such properties as the 
foundation for the tax, a discrimination is made between that held 
by railroad and quasi public corporations and that held by natural 
persons and other corporations. A mortgage, as seen by the pro- 
visions of the constitution quoted above, is deemed and treated for 
the purposes of assessment and taxation as an interest in the prop- 
erty affected. At common law a mortgage of property is a COnVCYy- 
ance of the title subject to a condition that, if the debt secured be 
paid as stipulated, the conveyance is to become inoperative. Until 
paid, the title is inthe mortgagee. by the constitution, a mortgage 
for the purpose of assessment and taxation operates in like manner 
to transfer the mortgagor’s interest to the extent represented by the 
amount secured. If such amount be half the value of the property, 
the taxable interest of the mortgagee is an undivided half interest 
in the property. If the amount equal or exceed the whole value of 
the property, the taxable interest of the mortgagee embraces the 
whole property. The value of the security can vever exceed the 
value of the property mortgaged ; it may be less, and is less if the 
amount secured be less than such value. 

Now, under the constitution, where, by the execution of a mort- 
gage, a taxable interest in the property held by natural persons, or 
corporations other than railroad or quasi public, is transferred by the 
owner to another party, or the whole taxable interest is vested in 
him, the holder of such interest is alone taxed for it. It is assessed 
against him, as the owner of it, and against him alone could it be 
justly assessed. But if by a mortgage on the property of railroad 
or quasi public corporations, a taxable interest in sach property 1s 

transferred by the corporation to another, or the whole in- 
93 terest is vested in him, the holder of such interest is exempted 
from taxation for it, and the corporation is assessed and 
taxed for it notwithstanding the transfer. No account is taken of 
the transfer of the taxable interest in the estimate of the value of 
the property. It is still assessed and taxed to the original holder. 
The discrimination thus made will more clearly appear by an 
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illustration of the practical operation of the provisions. If, for ex- 
ample, A owning property worth $20,000 should execute a mort- 
gage deed thereof to the Nevada Bank, in San Francisco, to secure 
$10,000, the bank would hold a taxable interest in that property to 
the amount of an undivided half. Its position for taxation would 
be precisely as though a simple conveyance of an undivided half 
interest had been made to it. And the constitution, as seen above, 
requires that each owner shall pay the tax on his separate interest, 
and if he pay the tax chargeable on the interest of the other, he 
shall be allowed for it, either by an addition to the mortgage debt, 
or a discharge of a portion of that debt according as he is the one 
or the other party to the security. No one would pretend that the 
mortgagor should pay without such allowance the tax chargeable 
to the bank, nor that the bank should pay the tax chargeable to the 
mortgagor, except upon like condition. It would be difficult to 
state any principle which would justify the exaction from one of a 
tax leviable on the interest of the other. No power in any State 
has ever been asserted going to that extent, except the power to 
confiscate. That exaction would not be the taking of property by 
due process of law, even upon the theories as to what: constitutes 
such process asserted in this case. It would be sheer naked spolia- 
tion by force of arbitrary power. 
If, however, a railroad corporation should execute its mortgage 
deed to the Nevada Bank to secure a loan equal to half or the whole 
of the value of its property, and thus transfer to the bank a 
94 portion or the whole of its taxable interest in the property, 
that which is thus condemned as naked spoliation would be 
enforced, if effect be given to the constitution as it is written. The 
taxable interest in that case held by the bank would not be assessed 
uor taxed to the bank. If the mortgage should be for half of the 
value of the property, the railroad company would still have to pay 
the tax on the interest transferred, and would not be allowed any 
credit on the mortgage for the amount paid. If the mortgage 
should be equal to or exceed the whole value of the property, the 
railroad company, which would not then hold any taxable interest 
in the property—no more than if it had been previously transferred 
by an absolute conveyance—would still be required to pay the tax 
upon it; also without any credit for the payment. On what princi- 
ale, or by what species of reasoning, a tax upon property can be 
upheld and assessed against a party, be the party a natural or an 
artificial person, when the taxable interest in it had, at the time of 
the levy of the tax, been transferred to another, I am at a loss to 
understand. This position of the case was suggested to counsel on 
more than one occasion during the argument, and no answer was 
made to it. To every other position an answer was attempted, but 
to this none, and, as we think for the best of reasons, because none 
was possible, unless indeed it be held that the constitution does not 
mean what in express language it declares, that a mortgage “ shall, 
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for the purposes of assessment and taxation, be deemed and treated as an 
interest in the property affected thereby.” 

Under the provisions of the constitutron cited, the property of the 
several railroad companies, defendants in these cases, was assessed 
and taxed, and in such assessment and taxation all the injurious 
discriminations mentioned were applied against the companies, as 
will appear by a statement of the proceedings taken. In consider- 

ing them it will tend to clearness and brevity if we confine 
95 what we have to say principally to the case of Santa Clara 

county against the Southern Pacific Railroad Company. The 
circumstances distinguishing the other cases from it do not affect 
the questions involved. 

The Southern Pacific Railroad Company operates a railroad 
through several counties. The entire length of the road is some- 
what over 711 miles, of which 59 miles and three-tenths of a mile 
pass through the county of Santa Clara. The principal place of 
business of the company isin the city of San Francisco. Its stock- 
holders are citizens of the United States, some of whom reside in 
California, and some in other States. On the Ist of April, 1875, it 
was indebted to divers citizens of the United States in large sums 
of money, advanced towards the construction and equipment of its 
road, and to secure the indebtedness, and to complete the construc- 
tion and equipment, it executed and delivered to certain parties, D. 
O. Mills, and Lloyd Tevis, of the city and county of San Francisco, 
a mortgage upon its road, its francises, rolling-stock, and appurten- 
ances, and upon a large number of tracts of land, situated in differ- 
ent counties, aggregating over 11,000,000 acres, which were the 
property of the company. The indebtedness amounted to the sum 
of $46,000,000, and consisted of various bonds of the company. A 
portion of these bonds, amounting to about $1,000,000, have been 
paid, and so has the accruing interest on all of them. The balance 
of the bonds, amounting to about $45,000,000, remains a subsisting 
indebtedness. This mortgage was soon afterwards placed on record 
in the oitice of the recorder of deeds in the several counties of the 
State in which the property is situated. 

The State Board of Equalization assessed the franchise, roadway, 
roadbed, rails, and rolling-stock of that portion of the road which 
is designated as its main branch, being 160.84 miles in length, at 
$2,412,600, making $15,000 a mile, and apportioned to the county 

of Santa Clara $889,500. Upon this amount thus asssesed and 
96 apportioned, the taxes were levied for which the action of that 

county is brought. Another portion of the road, designated 
as the Southern division, was assessed in a similar manner, and the 
amount apportioned to the different counties through which the road 
passed. In making the assessment of the different portions, no de- 
duction was allowed for the mortgage thereon. No account was 
taken of the mortgage; it was not treated as an interest in the 
property, or as affecting in any way the liability of the mortgagor 
for the tax. Ifa natural person had executed the mortgage, it being 
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for an amount exceeding the value of the property, the whole taxa- 
ble interest would have been treated as in the mortgagees, and they 
alone would have been assessed and taxed; they alone would have 
been held amenable to a personal action for the taxes. If the mort- 
gagor had paid the taxes to prevent a sale of the property, the 
amount paid would have been credited on the mortgage. It can 
hardly require any further illustration to show the discrimination 
against railroad companies in the matter of taxation, where property 
is subject toa mortgage. Not only in such a ease is the company 
taxed for interests it does not possess, but it is refused any credit by 
those who do possess the interests for the payment exacted. 

The same discrimination will appear against railroad companies 
in the taxation of their property, if we treat mortgages thereon— 
not as the Constitution declares they shall be treated—as ‘nferesés in 
the property, but as mere liens or incumbrances thereon. The basis 
of all ad valorem taxation is necessarily the assessment of the prop- 
erty, that is, the estimate of its value. Whatever affects the value, 
necessarily proportionately increases or diminishes the tax. If, 
therefore, any element which is taken into consideration in 
the valuation of the property of one party be omitted in the 
valuation of the property of another, a discrimination is made 
against one and in favor of the other, which destroys the 
uniformity so essential to all just and equal taxation. Such an ele- 

ment exists where in the assessment of property subject to a 
97 mortgage, the value of the mortgage is deducted if the 

property be owned by a natural person, and is not deducted 
if owned by a railroad corporation. And the constitution of the 
State declares that in the ascertainment of values as the basis of 
taxation such deduction shall be allowed in the one case and denied 
inthe other. Instances of every-day occurrence will show the effect 
of this discrimination in a clear light. A natural person and a 
railroad COMpany owh together il parcel oft property in equal pro- 
portions subject to a mortgage. In estimating the value of the un- 
divided half belonging to the natural person, half of the amount of 
the mortgage is deducted. In estimating the value of the undivided 
half belonging to the railroad company, no part of the mortgage is 
deducted. The discrimination is made against the company for no 
other reason than its ownership. ‘ake another instance: anatural 
person and a railroad company own tracts of land adjoining each 
other, of the same quantity and of similar fertility and richness, both 
being subject to a mortgage. In the estimate of the value of the 
property belonging to the natural person the amount of the mort- 
gage is deducted; in the estimate of the value of the property be- 
longing to the railroad company the mortgage is not deducted. Of 
course, the valuation of the latter, and consequent tax is propor- 
tionately increased, and this discrimination ts inade solely because 
of the ownership of the property. Should these two owners ex- 
change their lands, the valuaticns made upon them. would change 
with the ownership. Should the railroad company sell its parcel to 
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an individual, the assessing officers would at once be bound to re- 
turn a different valuation of the property as a basis for taxation, 
Every one sees that the valuation has not in fact changed with the 
ownership, and, therefore, that the discrimination is made purely 
because a rule is adopted in the assessment of the property of one 

party different from that applied in the assessment of the 
98 property of the other, purely on account of its ownership. 

A corresponding difference in the tax which the different 
owners must pay follows the assessment. Thus, if two adjoining 
parcels are each subject to a mortgage for half its value, the natural 
person owning one of them pays a tax on the other half, while the 
corporation will pay a tax on the whole of its tract, that is double 
the tax of the individual. Thus, if each tract be worth $100,000, 
subject toa mortgage of $50,000, and the rate of taxation be two 
per cent.. the tax of the individual will be $1,000; the tax of the 
corporation will be $2,000. If, then, these owners should exchange 
their lands, the property which this year is thus taxed at $1,000, 
will next year be taxed at double the amount, and the other parcel 
this year taxed at $2,000, will be taxed at one half of that sum. 
The property which before was half exempt is now subject to tax- 
ation to its full value; and that which before was taxable at its 
full value is vow half exempt, and all this change in valuation 
Without any change in the character or use of the property, but 
solely on account of its new ownership. 

The principle which sanctions the elimination of one element in 
assessing the value of property held: by one party, and takes it into 
consideration when assessing the value of property held by another 
party, would sanction the assessment of the property of one at less 
than its value—at half or quarter of it—and that of another at 
more than its value—at double or treble of it—according to the 
will or capriece of the State. To-day railroad companies are ander 
its ban, and the discrimination is against their property. ‘To-mor- 
row it may be that other institutions will incur its displeasure. If 
the property of railroad companies may be thus sought out and sub- 
jected to discriminating taxation, so, at the will of the State upona 
change of its constitution, may the property of churches, of univer- 

sities, of asylums, of savings banks, of insurance companies, of 
99 rolling and flouring mill companies, of mining companies, in- 

deed of any corporate companies existing in the State. The 
principle which justifies such a discrimination in the assessment and 
taxation ot property Ol} the ground oft its ownership, where one of the 
owners is a railroad corporation and the other a natural person, 
would also sustain the discrimination where both owners are natu- 
ral persons. A mere change in the State constitution would effect 
this if the Federal Constitution docs not forbid the diserimination. 
Any difference between the owners, whether of age, color, or race, 
or sex, Which the State might designate, would be sufficient reason 
for the discrimation. It would be a singular comment upon the 
weakness and detect of our republican institutions if the valuation 
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and consequent taxation of property could vary according as the 
owner is white, or black, or yellow, or old, or young, or male, or 
female. A classification of values for taxation upon any such 
ground would be abhorrent to all notions of equality of right 
among men. Strangely indeed would the law sound if it read that 
in the assessment and taxation of property a deduction should be 
made for mortgages thereon if the property be owned by white 
men or old men, and not deducted if owned by black men or 
young men; deducted if owned by landsmen, not deducted if 
owned by sailors; deducted if owned by married men, not de- 
ducted if owned by bachelors ; deducted if owned by men doing 
business alone, not deducted if owned by men doing business in 
partnerships or other associations ; deducted if owned by trading 
corporations, not deducted if owned by churches or tniversities, 
and so on, making a discrimination whenever there was any differ- 
ence in the character, or pursuit, or condition of the owner. To 
levy taxes on a valuation of property thus made is of the very 
essence of tyranny, and has never been doné except by bad govern- 

ments in evil times, exercising arbitrary and despotic power. 
100 Until the adoption of the Fourteenth Amendment there 

was no restraint to be found in the Constitution of the 
United States against the exercise of such power by the States. In 
many particulars the States were previously limited; their sov- 
ereignty was a restricted one. They-could not declare war, nor 
make treaties of peace. They could not enter into compacts with 
each other. They could pass no bill of attainder, or an ex post 
facto law, or a law impairing the obligation of contracts. They 
could not interfere with the exercise of the powers nor. obstruct the 
laws of the Federal Government. But in many other particulars 
the power of the States was supreme, subject to no control by the 
Constitution of the United States. The original amendments were 
only limitations upon the Federal Government, and did not 
affect the States Among the powers still held by the States was 
the power of taxation. When not interfering with any power or 
purpose or agent of the Federal Government, there was no limita- 
tion upon its exercise. Except as restrained by their own constitu- 
tions, the States might impose taxes upon any property within 
their jurisdiction, and, as said in the Delaware Tax case, (18 Wall., 
241,) the manner in which its value was assessed and the rate of 
taxation, however arbitrary or capricious, were mere matters of legis- 
lative discretion; and it was not for the court to suggest in any case, 
as there observed, that a more equitable mode of assessment or 
rate of taxation might be adopted than the one prescribed by the 
Legislature of the State. 

The first section of the Fourteenth Amendment places a limit 
upon all the powers of the State, including among others that of 
taxation. After stating that all persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, are citizens 
of the United States and of the State in which they reside, it de- 
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clares that “no State shall make or enforce any law which shal! 

abridge the privileges or immunities of citizens of the 
101 United States; nor shall any State deprive any person (drop- 

ping the designation citizen) of life, liberty, or property 
without due process of law; nor deny to any person within its 
jurisdiction, the equal protection of the laws. The amendment was 
adopted soon after the close of the civil war, and undoubtedly had 
its origin in a purpose to secure the newly made citizens in the full 
enjoyment of their freedom. But it is in no respect limited in its 
operation to them. It is universal in its application, extending its 
protective force over all men of every race and color, within the 
jurisdiction of the States througout the broad domain of the Re- 
public. A constitutional provision is not to be restricted in its 
application because originally suggested to prevent an existing 
wrong. Such arestricted interpretation was urged in the Dartmouth 
College Case, to prevent the application of the provision prohibiting 
legislation by States impairing the obligation of contracts to the 
charter of the college, it being coutended that the charter was not 
such a contract as the prohibition contemplated. But Chief Justice 
Marshall, after observing that it was more than possible that the 
preservation of rights of that description was not particularly in 
view of the framers of the constitution, when that clause was intro- 
duced, said: ** It is not enough to say, that this particular case was 
not in the mind of the convention when the article was framed, nor 
ot the American people, when it was adopted. It is necessary to 
go further, and to say that, had this particular case been suggested, 
the language would have been so varied as to exclude it, or 1t would 
have been made a special exception. The case being within the 
words of the rule, must be within its operation likewise, unless there 
be something in the literal construction so obviously absurd or 
mischievous, or repugnant to the general spirit of the instrument, 
as to justify those who expound the Constitution in making it an 
exception.” (4 Whea., 494.) All history shows that a particular 

grievance suffered by an individual or a class, from a defect- 
102 ive or oppressive law or the absence of any law touching the 

matter, is often the occasion and cause for enactments, con- 
stitutional or legislative, general in their character, designed not 
merely to cover cases of the same, but al! cases of a similar nature. 
The wrongs which were supposed to be inflicted upon or threatened 
to citizens of the enfranchised race, by special legislation directed 
against them, moved the framers of the amendment to place in the 
fundamental law of the nation provisions not merely for the security 
of those citizens, but to insure all men, at all times and at all places, 
due process of law, and the equal protection of the laws. Oppres- 
sion of the person and spoliation of property by any State were thus 
forbidden, and equality before the law was secured to all. In the 
argument of the San Mateo Case in the Supreme Court, Mr. Ed- 
munds, who was a member of the Senate when the amendment was 
discussed and adopted by that body, speaking of its broad and 
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catholic spirit, said: *“* There is no word in it that did not undergo 
the completed scrutiny. There is no word in it that was not scanned, 
and intended to mean the full and beneficial thing that it seems to 
mean. There was no discussion omitted: there was no conceivable 
posture of affairs to the people who had it in hand,” which was not 
considered. And the purpose of this long and anxious considera- 
tion, was that protection against injustice and oppression, should be 
made forever secure—to use his |: anguage— secure, not according 
to the passion of Vermont, or of Rhode Island, or of California, 
depending upon their local tribunals for its efficient exercise—but 
secure as the right of a Roman was secure, in every province and 
in every place, and secure by the judicial power, the legislative 
power, and the executive power of the whole body of the States 
and the whole body of the people.” 
With the adoption of the amendment the power of the States to 
oppress any one under any pretense or in any form was for- 
103. ever ended, and henceforth all persons within their jurisdie- 
tion could claim equal protection under the laws. And by 
equal protection is meant equal security to every one in his private 
rights—in his right to life, to liberty, to property, and to pursue 
his happiness. It implies not only that the means which the laws 
afford for such security shall be equally accessible to him, but that 
no one shall be subject to any greater burdens or charges than such 
as are equally imposed upon all others under like circumstances. 
This protection attends every one everywhere, whatever his position 
in society or his association with others, either for profit, improve- 
ment, or pleasure. It does not leave him because of any social or 
official position which he may hold, or because he may belong to a 
political body ora religious society, or be a member of a commercial, 
manufacturing, or transportation company. It is the shield which 
the arm of our blessed Government holds at all times over every 
one—man, woman, and child—in all its broad domain, wherever they 
may go and in whatever relations they may be pl: iced. No State— 
such is the sovereign command of the whole people of the United 
States—no State shall touch the life, the liberty, or the property of 
any person, however humble his lot or exalted his station, without 
due process of law; and no State, even with due process of law, 


shall deny to any one within its jurisdiction the equal protection of 


the laws. 

Unequal taxation, so far as the same can be prevented, is, there- 
fore, with other unequal burdens, prohibited by the amendment. 
There undoubtedly is, and always will be, more or less inequalities 
in the operation of all general legislation arising from the different 
conditions of persons from their means, business, or position in life, 
against which no foresight can guard. But this is a very different 
thing, both in its purpose and effect, from a carefully devised 
scheme to produce such inequality; or a scheme, if not thus de- 
vised, yet necessarily producing that result. Absolute equality may 
not be attainable, but gross and designed departures from it 
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104 __—'will necessarily bring the legislation authorizing it within the 
prohibition. The amendment is aimed at the perpetration 

of injustice and the exercise of arbitrary power to that end. The 
position that unequal taxation is not within the scope of its prohib- 
itory clause would give toitasingular meaning. It isa matter of his- 
tory that unequal and discriminating taxation leveled against special 
classes has been the fruitful means of oppressions, and the cause of 
more commotions and disturbances in society, of insurrections and 
revolutions, than any other cause in the world. It would, indeed, 
as counsel in the San Mateo case ironically observed, be a charming 
spectacle to present to the civilized world, if the amendment were 
to read as contended it does in law—‘‘No State shall deprive any 
person of ‘his property without due process of law, except it be in the 
form of taxation—nor deny to any person within its jurisdiction the 
equal protection of the laws, except it be in the form of taxation.” 
No such limitation can thus be engrafted by implication upon the 
broad and comprehensive language used. The power of oppression 
by taxation without due process of law is not thus permitted; nor 
the power to deprive by taxation the equal protection of the laws. 
Soon after the adoption of the amendment Congress recog- 
nized by its legislation the application. of the prohibition to un- 
equal taxation. The original civil rights act, previously passed, 
made persons of the emancipated race citizens, and declared that 
all citizens of the United States of every race or color should 
have the same rights in every State and Territory to make and 
enforce contracts, to sue, be parties, and give evidence; to inherit, 
purchase, lease, sell, own, and convey real and personal property, 
and to the benefit of all laws and proceedings for the security 
of persons and property, as was enjoyed by white citizens, and 
should be subject to like punishments, pains and penalties, and 
to none other. After the adoption of the amendment the act was 
re-enacted, and to the clause that all persons should enjoy 

105 the samerights as white citizens, and ve subject to like punish- 
ments, pains, and penalties, it added and subject only to like 

‘* taxes, licenses, and exactions of every kind and to no other.” The 
Congress which re-enacted the civil rights act with this addition was 
largely composed of those who had voted for the amendment; 
and it is a matter of record that oppressions by unequal taxation 
were the subject of consideration before the committee of the two 
houses under whose direction the amendment was proposed. But 
were this otherwise, and the wrong of sech unequal taxation was 
not prominently in the minds of the framers, it being within the 
language of the prohibition, must be held to be within its opera- 
tions. As most truly and eloquently said by Mr. Conkling, in the 
argument of the San Mateo case: “If it be true that new needs 
have come, if it be true that wrongs have arisen, or shall arise, 
which the framers in their forebodings never saw—wrongs which 
shall be righted by the words they established; then all the more 
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will those words be sanctified and consecrated to humanity and pro- 
gress.” 

The fact to which counsel allude, that certain property is often 
exempted from taxation by the States, does not at all militate 
against this view of the operation of the Fourteenth Amendment 
in forbidding the imposition of unequal burdens. Undoubtedly, 
since the adoption of that amendment the power of exemption is 
much more restricted than formerly—but that it may be extended 
to property used for objects of a public nature, is not questioned— 
that is, where the property is used for general promotion of the public 
well-being, and not for any private end. Thus property used for pub- 
lic instruction, for schools, colleges, and universities, which are 
open to all applicants on similar conditions, may properly be ex- 
empted. The public benefit is the equivalent to the State for 
the tax which would be otherwise exacted. If buildings, as 

churches, used for public worship, are also sometimes 
106 exempted, it must be because apart from religious con- 

siderations, churches are regarded as institutions estab- 
lished to inculeate principles of sound morality, leading citizens 
to a more ready obedience to the laws. Whatever the exemp- 
tion, it can only be sustained for the public service or benetit 
rendered. The equality of protection which the Fourteenth 
Amendment declares that no State shall deny to any one is not 
thus invaded. That amendment requires that exactions upon prop- 
erty for the public shall be levied according to some common ratio 
to its value, so that each owner may contribute his just proportion 
to the general fund. When such exaction is made without refer- 
ence toa common ratio, it is not a tax, whatever else it may be 
termed; it is rather a forced contribution, amounting in fact to 
naked confiscation. As most justly said by the supreme court of 
Kentucky, in the celebrated case of Lexington vs. McQuillan’s Heirs, 
that whenever the property of a citizen is taken from him by the sov- 
ereign will and appropriated without his consent to the benefit of 
the public, the exaction should not be considered as a tax, unless 
similar contributions be exacted by the same public will from such 
members of the same community as own the same kind of prop- 
erty; and although there may be a discrimination in the subjects of 
taxation, still persons of the same class and property of the same 
kind must generally be subjected alike to the same common burden. 
(9 Dana, Ky., 513.) 

The cases of People vs. Weaver, (100 U. 8., 539,) and of Evans- 
ville Bank vs. Britton, (105 id. 322,) will illustrate the character of 
the discrimination of which the defendants complain. By an act 
of Congress, passed in 1864, and re-enacted in the Revised Statutes, 
the shares in national banks are allowed to be included-in the 
valuation of the personal property of the owner in the assessment 
of taxes imposed by authority of the State in which the banks are 

located, subject to two restrictions; that the taxation shall 
107 not be at a greater rate than is assessed upon other moneyed 
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capital in the hands of individual citizens of the State, and 
that the shares owned by non-residents of the State shall be taxed 
at the place where the bank is located, (R. 8., sec. 5, 5219.) In 
People vs. Weaver, (100 U. 8., 539,) the meaning of these restric- 
tions upon the State was considered by the Supreme Court, and it 
was held: | 

Ist. That the restriction against discrimination has reference to 
the entire process of assessment, and includes the valuation of the 
shares as well as the rate of percentage charged thereon ; 

2d. That a statute of New York, which established a mode of 
assessment by which such shares were valued higher in proportion 
to their real value than other moneyed capital, was in conflict with 
the restriction, although no greater percentage was levied on such 
valuation than on other moneyed capital ; and 

38d. That a statute which permitted a party to deduct his just 
debts from the valuation of his personal property, except so much 
as consisted of those shares, taxed them at a greater rate than other 
moneyed capital, and was therefore void as to them. The discrim- 
ination there condemned, by which an increased value was given to 
the shares of the national banks beyond what was given to other 
moneyed capital, is a discrimination similar to that which is made 
by the elimination of mortgages in estimating the value of railroad 
property in the cases before us. In Evansville Bank vs, Britton, the 
doctrine of this case is approved, and it was held that the taxation 
of shares in the national banks, under a statute of Indiana, without 
permitting the owner to dednet from their assessed value the amount 
of his bona fide indebtedness, as he was permitted in the case of other 
investments of moneyed capital, was a discrimination forbidden by 
the act of Congress. | 

That the proceeding, by which the taxes, claimed in these several 

actions, were levied against the railroad companies on taxa- 
108 _ ble interests with which they had parted, was not due pro- 

cess of law, seems to me so obviously true as to require no 
further illustration. It goes almost without saying; and any ad- 
ditional argument would rather tend to obscure a truth which should 
be evident upon its simple statement. And if we assume that the 
mortgage in each case was a mere lien or incumbrance on the 
property affected, and not an interest in it, as the Constitution de- 
clares it is, then also is it clear that its elimination as an element in 
the valuation of the property of the defendants for taxation, whilst 
it was considered in the valuation of the property of natural per- 
sons, was a discrimination against the former, and led to unequal 
taxation against them. In neither view, therefore, was the assess- 
nvent valid, and the taxation levied upon it cannot be sustained. 

To justify these discrimivating provisions and maintain the ac- 
tion in face of them, the plaintiffs have taken positions involving 
doctrines which sound strangely to those who always have supposed 
that the constitutional guaranties extend to all persons, whatever 
their relations, and protect from spoliation all property, by whom- 
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soever held. These positions are substantially as follows: That 
persons cease to be within the protection of the Fourteenth Amend- 
ment, and as such entitled to the equal protection of the laws, when 
they become members of a corporation; that property when held 
by persons associated together in a corporation is subject to any dis- 
position which the State may, as its will, see fit to make; that, in 
any view, the property, upon which the taxes claimed were levied, 
was classified by its use, taken out of its general character as real 
and personal property, and thus lawfully subjected to special taxa- 
tion; and that the power of the State cannot be questioned by the 
Southern Pacific Railroad Company by reason of the covenant in 
its mortgage. These positions are not advanced by counsel in this 

language or with the baldness here given; but they mean 
109 exactly what is here stated, or they mean nothing, as will 

clearly appear when we analyze the language in which they 
are presented. ! 

Private corporations-—and under this head, with the exception of 
sole corporations, with which we are not now dealing, all corpora- 
tions other than those which are public are included—private cor- 
porations consist of an association of individuals united for some 
lawful purpose, and permitted to use a common name in their busi- 
ness and have succession of membership without dissolution. As 
said by Chief Justice Marshall, “The great object of an incorpora- 
tion is to bestow the character and properties of individuality on a 
collective and changing body of men.” (Providence Bank vs. Bil- 
lings, 4 Peters, 514, 562 ) 

In this State they are formed under general laws. By complying 
with certain prescribed forms any five persons may thus associate 
themselves. In that sense corporations are creatures of the State ; 
they could not exist independently of the law, and the law may, of 
course, prescribe any conditions, not pruhibited by the Constitution 
of the United States, upon which they may be formed and con- 
tinued. But the members do not because of such association, lose 
their rights to protection, and equality of protection. They con- 
tinue, notwithstanding, to possess the same right to life and liberty 
as before, and also to their property except as they may have stipu- 
lated otherwise. As members of the association—of the artiticial 
body—the intangible thing called by a name given by themselves— 
their interests, it is true, are undivided, and constitute only a right 
during the continuance of the corporation to participate in its divi- 
dends, and on its dissolution to a proportionate share of its assets, 
but it is nevertheless property, and the courts will protect it, as they 
will any other property from injury or spoliation. 

W hatever affects the proper.y of the Corporation, that is of all the 

members united by the common name, necessarily affects their 
110 ~—interest. [fall the members of the corporation die or withdraw 
from the association, the corporation is dead; it lives and 
ean live only through its members. When they disappear the cor- 
poration disappears. Whatever confiscates or imposes burdens on 
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its property, confiscates or imposes burdens on their property, other- 
wise there would be nobody injured by the proceeding. Whatever 
advances the prosperity or wealth of the corporation, advances pro- 
portionately the prosperity and business of the corporators, other- 
wise no one would be benefited. It is impossible to conceive of a 
corporation suffering an injury or reaping a benefit except through 
its members. The legal entity, the metapnysical being that is called 
a corporation, cannot feel either. So, therefore, whenever a pro- 
vision of the Constitution or a law guarantees to persons protection 
in their property, or affords to them the means for its protection, or 
prohibits injurious legislation affecting it, the benefits of the pro- 
vision or law are extended to corporations, not to the name under 
which different persons are united, but to the individuals compos- 
ing the union. The courts will always look through the name to 
see and protect those whom the name represents. Thus, when the 
Constitution extended the judicial power of the United States to 
controversies between citizens ofa State, and aliens and citizens of 
different States, its framers, apprehending that State tribunals in 
such controversies might be swayed by local feelings, prejudices, or 
attachments, Chief Justice Marshall, speaking for the whole Sup- 
reme Court, held that corporations were within the . provision. 
“Aliens or citizens of different States,” said that great judge, “ are 
not less susceptible of these apprehensions, nor can they be supposed 
to be less the objects of constitutional provision because they are 
allowed to sue by a corporate name. That name, indeed, cannot be 
an alien or a citizen, but the persons whom it represents maybe 
the one or the other, and the controversy is in fact and in law be- 

tween these persons suing in their corporate character, by 
111 _—itheir corporate name, for a corporate right, and the individ- 

ual aguinst whom the suit may be instituted. Substantially 
and essentially the parties in such a case, where the members of the 
corporation are aliens or citizens of a different State from the oppo- 
site party, come within the spirit and terms of the jurisdiction con- 
ferred by the Constitution on the national tribunals. Such has 
been the universal understanding on the subject.” (The United 
States vs. Devaux, 5 Cranch, 86.) 

Similar was the construction given by that court to a clause in 
the treaty of peace of 1783 between the United States and Great 
Britain. The sixth article provided that there should be “ no future 
confiscations made nor any prosecutions commenced against any 
person or persons for or by reason of the part which he or they may 
have taken in the present war, and no person shall on that account 
suffer any future loss or damage, either in his person, liberty, or 
property.” The State of Vermont undertook to confiscate the 
property of an English corporation and give it away; the cor- 
potation claimed the benefit of the article, and recovered the 
property against the objection that the treaty applied only to 
natural persons, and could not embrace corporations, because 
they were not persons who could have taken part in the war, 
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or be considered British subjects. Much stronger is that case 
than the one now before us; but the Supreme Court saw with 
undimmed vision through the legal entity, the artificial creation of 
the State, the living human beings whom it represented, and pro- 
tected them under their corporate name. (Society for the Propaga- 
tion of the Gospel in Foreign Parts vs. The Town of New Haven, 
8 Wheaton, 465.) 

The Fifth Amendment to the Constitution declares that no per- 
son shall ** be deprived of life, liberty, or property without due pro- 
cess of law.” This is a limitation upon the Federal Government 
similar to such as exists in the constitution of several States against 

their own legislative bodies; and the term person thus 
112 used has always been held, whenever the question has arisen, 

ejther by tacit assent or express adjudication, to extend, so 
far as property is concerned, to corporations, because to protect 
them from spoliation is to protect the corporators also. 

Now, the Fourteenth Amendment extends, in this respect, the 
same prohibition to the States that the Fifth Amendment did to the 
Federal Government—* no State shall deprive any person of life, 
liberty, or property without due process of law”—and it adds to 
the inhibition, “‘ nor deny to any person within its jurisdiction the 
equal protection of the laws.” Surely by every canon of construc- 
tion known to the jurisprudence of the country, the same meaning 
must be given to the term person in the latter provision as in the 
former. 

The constitutional guaranties of due process of law and of equal- 
ity before the law would be dwarfed into comparative insignificance 
and almost entirely emasculated of their protective force, if restricted 
in their meaning and operation, as contended by counsel. A large 
proportion of our people are members of some corporation—reli- 
gious, educational, scientific, trading, manufacturing, or commer- 
cial—and the amount of property held by these and other corpora- 
tions embraces the greater part of the wealth of the country. <Ac- 
cording to the report of the Commissioner of Railroads, made to the 
Secretary of the Interior, for the year ending June 30, 1882, the 
railroad companies operated that year 104,813 miles of railway, and 
transported 350 millions of tons of freight, of the estimated value of 
12,000 millions of dollars. The value of these roads alone was 2,600 
millions of dollars, and they employed that year 1,200,000 persons 
in operating the roads, besides 400,000 in construction—a total of 
1,600,000 persons—about one thirty-second part of our population 
estimated at 53,200,000.* 

The value of the property of manufacturing companies is 

118 ~=over 1,000 millions of dollars; of national banks over 700 
millions; of insurance companies, over 600 millions; of 
mining companies, over 300 millions; and of telegraph com- 


* These figures are taken by the'Commissioner from the estimate of Henry V. Poor, 
a compiler of railroad statistics. 
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anies and shipping companies, each over 100 millions of dollars. 

ndeed, the aggregate wealth of all the trading, commercial, manu- 
facturing, mining, shipping, transportation, and other companies 
engaged in business, or formed for religious, educational, or scien- 
tific purposes, amounts to billions upon billions of dollars—and yet 
all this vast property, which keeps our industries flourishing, and 
furnishes employment, comforts, and luxuries to all classes, and 
thus promotes civilization and progress, is lifted, according to the 
argument of counsel, out of the protection of the constitutional 
guaranties, by reason of the incorporation of the companies—that 
is because the persons composing them—amounting in the aggre- 
gate to nearly half the entire population of the country—have 
united themselves under the law for the convenience of business, 
If the property for that reason is exempted from the protection of 
one constitutional guaranty, it must be from allsuch guaranties. If 
because of it the property can be subjected to unequal and arbitrary 
impositions, it may for the same reason be taken from its owners 
without due process of law, and taken by the State for public use 
without just compensation. If the position be sound, it follows 
that corporations hold all their property and the right to its usc 
and enjoyment at the will of the State; that it may be invaded, 
seized, and the companies despoiled at the State’s pleasure. It 
hardly need be said that there would be little security in the pos- 
session of property held under such a tenure, and of course little in- 
centive to its acquisition and improvement. 

But in truth the State possesses no such arbitrary power over the 
property of corporations. When they are allowed to acquire and 
own property, they must be treated as owners, with all the rights 

attendant uponownership. They have a constitutional right to 
114 besotreated. Whatever power the State may possess in their 

creation orin amending their charters, it cannot withdraw their 
property from the guaranties of the Federal Constitution. As was said 
in the San Mateo case: * It cannot impose the condition that they 
shall not resort to the courts of law for the redress of injuries or the 
protection of their property; that they shall make no comp!aint if 
their goods are plundered and their premises invaded; that they 
shall ask no indemnity if their lands be seized for public use, or be 
taken without due process of law; or that they shall submit with- 
out objection to unequal and oppressive burdens arbitrarily imposed 
upon them; that, in other words, over them and their property the 
State may exercise unlimited and irresponsible power. Whatever 
the State may do, even with the creations of its own will, it must 
do in subordination to the inhibitions of the Federal Constitution.” 

The doctrine of unlimited power of the State over corporations, 
their franchises and property, simply because they are created by 
the State, so frequently and positively affirmed by counsel, has no 
foundation whatever in the law of the country. By the decision of 
the Supreme Court of the United States in the Dartmouth Col- 
lege case, it was settled, after great consideration, that the char- 
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ter of a corporation under which its franchise — its capacity to 
do business and hold property—is conferred, is a contract between 
the corporators and the State, and, therefore, within the protec- 
tion of the Federal Constitution prohibiting legislation impairing 
the obligation of contracts. So far from the State having un- 
limited control over the franchise and property of corporations, be- 
cause of its paternity to them, it has under that decision, only 
such as it possesses over the contracts and property of individuals. 
It cannot, from that tact alone, alter, lessen, or revoke their 
franchises, although they be a free gift. It cannot, from that fact 
alone, interfere with or impose any burdens upon their property, 
except as it can interfere with and impose burdens upon 
115 ‘the property of individuals. Such is the doctrine not only of 
the Dartmouth College case, but of an unbroken line of deci- 
sions of the Supreme Court of the United States and of the supreme 
courts of the several States since that case. To avoid that limitation 
upon their power, most of the States since the Dartmouth College 
case have reserved in the charters granted a right to repeal, amend, 
or alter them, or have inserted in their constitutions clauses reserv- 
ing a right to their legislatures to repeal, alter, or amend charters 
granted, or to repeal, alter, or amend general laws under which 
corporations are permitted to be formed. This reservation, in 
whatever form expressed, applies only to the contract of incorpora- 
tion, without which the contract would be beyond the revocation 
or change of the State. The reservation removes any impediment 
which otherwise would exist to legislation on what was granted. 
It leaves the corporation in the same position it would have occu- 
pied had the Supreme Court held in the Dartmouth College case 
that charters are not contracts, and that laws repealing or modify- 
ing them did not impair the obligation of contracts. It accom- 
plishes nothing more. Therefore the legislation authorized by it 
must relate to the contract embodied in the charter, amending, 
altering, or. abrogating its provisions. Legislation touching any 
other subject is not affected by the reservation; is not authorized 
by it, nor forbidden by it. Its whole scope and meaning is to 
enable the State to pass laws with respect to the charter—the con- 
tract of incorporation—which otherwise would be in conflict with 
the clause of the Federal Constitution prohibiting legislation im- 
pairing the obligation of contracts. Legislation dealing with the 
corporation in any other particular is entirely distinct from it, and 
depends for its validity upon a compliance with the same conditions 
which determine the validity of general legislation. 
The State may of course accompany its grant with such 
116 conditions as it may deem proper for the management of the 
affairs of the corporation which do not impinge upon any 
provision of the Federal Constitution; and by the reservation 
clause it will retain control over the grant, and may withdraw it or 
modify it at pleasure. It is on this ground that the State has 
asserted a right to regulate the charges—the fares and freights— 
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of corporations. It is a novel doctrine that it can on that ground 
also control the property of corporations, appropriate it, burden it, 
and despoil them of it, as it may choose, unrestrained by any con- 
stitutional inhibitions. That doctrine has no standing as yet in the 
law of this country. The property acquired by corporations is held 
independently of any reserved power in their charters. By force of 
the reservation the State may alter, amend, or revoke what it 
grants; nothing more. It does not grant the tangible and visible 
property of the companies, its roads, its roadway, road-bed, rails, or 
rolling-stock. These are the creation or acquisition of the com- 
panies. Over them it can exercise only such power as may be exer- 
cised through its control of the franchise, and such as may be 
exercised over the property of individuals engaged in similar busi- 
ness. 

As justly said by the supreme court of Michigan, speaking by 
Mr. Justice Cooley, “It cannot be necessary at this day to enter 
upon a discussion in denial of the right of the Government to take 
from either individuals or corporations any property which they 
may rightfully have acquired. In the most arbitrary times such an 
act was recognized as pure tyranny, and it has been forbidden in 
England ever since Magna Charta, and in this country always. It 
is immaterial in what way the property was lawfully acquired, 
whether by Jabor or in the ordinary vocations of life, by gift or 
descent, or by making profitable use of a franchise granted by the 
State, it is enough that it has become private property, and it is 
then protected by the law of the land.” (Detroit vs. Detroit and 

Howell Plank Road Company, 43 Mich., 146-7.) 
117 But it is urged that even with an admission of these posi- 

tions, property may be divided into classes and subjected to dif- 
erent races; ‘that such classification may be made from inherent differ- 
ences in the nature of different parcels of property, but also from the 
different uses to which the same property may be applied; and it is 
sought to place the tax levied in these cases under one of these 
heads. As already mentioned, the constitution of the State pro- 
vides with respect to property that it shall be taxed in proportion 
to its value; it provides for no specific tax apon any article. The 
classification of property either from its distinctive character or its 
peculiar use must be made within the rule prescribing taxation 
according to value. Real and personal property differing ‘essentially 
in their nature may undoubtedly be subjected to different rates ; 
real property may be taxed at one rate, personal property at another. 
But in both cases the tax must bear a definite proportion to the 
value of the property. So also, if use be the ground of classifica- 
tion, for which a different rate of taxation is prescribed, the rate 
must still bear a definite proportion to the value. Now there is no 
difference in the rate of taxation prescribed by the law of the State 
for the property of railroad corporations and that prescribed for the 
property of individuals. There is only one rate prescribed for all 
property. There is, therefore, as said in the San Mateo suit no 
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case presented for the application of the doctrine of classification 
either from the peculiar character of railroad property or its use. 

The ground of complaint is not that any different rate of taxation 
is adopted—foz there is none—but that a different rule is followed 
in ascertaining the value of the property of railroad corporations, 
as a basis for taxation, and that followed in ascertaining the value 
of property held by natural persons. In estimating the value in 
one case certain elements are considered by which the value asa 

basis for taxation is lessened; in estimating the value in 
118 another case those elements are omitted by which the valua- 

tion is proportionately increased. All property of railroad 
corporations, whether used in connection with the operation of their 
roads or entirely distinct from any such use, is estimated without 
regard to any mortgages thereon, whilst the property of natural 
persons is valued with a deduction of such mortgages. 

Of the property of the railroad company—the Southern Pacific— 
several inillions of acres of farming lands are included in the same 
mortgage which covers the roadway, road-bed, rails, and rolling- 
stock of the company. No distinction is made in the assessment 
of the value of any of this property from the use of it. The whole 
is assessed in the same manner without regard to the mortgage 
thereon; and the taxes on the whole of it thus assessed, with the 
exception of the taxes on the road-bed, roadway, rails, and rolling- 
stock, have been paid by the companies, or parties to whom since 
the levy certain parcels have been sold. The discrimination between 
the railroad companies and individual proprietors, in the estimate 
of the value of their property, is made becanse of its ownership, 
and not for any specific differences in the character of the property, 
or specific uses to which it is applied. 

The farming lands held by the company are not. different in 
character from adjoining farming lands held by natural persons, and 
yet they are assessed under the system established by the constitu- 
tion of the State upon different principles. The road-bed, roadway, 
rails, and rolling-stock of the railroad companies, defendants herein, 
are not different in their nature or use from the road-bed, roadway, 
rails, and rolling-stock owned in many cases by natural persons, and 
yet they are subject to adifterent rule of assessment. It is not classify- 
ing property to make a distinction of that character in estimating its 
value as a basis for taxation. It is classifying property according to 
its ownership. And if this can be done, there is no protection 

against unequal and oppressive taxation. As justly observed 
119 by Mr. Edmunds in the San Mateo Case: “If you once con- 

cede the point that you may classify different rates upon the 
values of things, or may put up your values on different principles, 
as values by deductions or otherwise—which is the same thing 
stated in another way—then there is no check upon the exercise of 
arbitrary power. The mob or commune that can get possession of 
the State Legislature for one term may despoil every one of the 
citizens whom it chooses to despoil, and the liberty and the security 
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of the Constitution of the United States, secured through painful 
exertion and great consideration, crystallized in unmistakable 
language—historic indeed, and beneficent as it is historic, securing 
national intrinsic rights everywhere and to everybody—will turn 
out to be an utter sham and delusion.” 

If to the position of counsel that property may be classified 
simply because owned by a corporation, and thus differently as- 
sessed, we add the further position that the owner of the property 
assessed has no constitutional right to have notice of the assessment, 
or to be heard respecting it, though it be double or treble the value 
of the property—though the property be assessed at thousands, 
when worth only hundreds—we have a government established 
with a power of oppression under which no free man should ever 
be contented to live. 

In the argument of counsel, the distinction between taxes for li- 
censes and franchises, and taxation upon values, seems to have been 
overlooked, and because no notice is required in the former case, 
and no opportunity given to be heard, therefore it is contended that 
the rule is not sound, that notice is necessary, and an opportunity 
of being heard in the latter case where an assessment is made upon 
property and values are found upon evidence; and yet the distine- 
tion is plain and everywhere recognized. A license tax paid by an 
insurance company of. another State, in order to exercise its corpo- 

rate powers in this State,is the consideration given for a 
120 __— privilege which the company may take or not take; if taken, 

the fee must be paid. Of course, no notice there is neces- 
sary. If a person wishes a license to do business ata particular 
place, or of a particular kind, such as selling liquor, cigars, clothes, 
or keeping a restaurant or hotel in a city, be is only to pay what the 
law requires and go into the business. Notice in such cases would 
be of no service to him,and no hearing could change the result. 
And the State may exact the payment of a particular sum—such as 
it deems proper—as a condition of the grant of corporate powers, 
or for their continuance, and may reserve the right to alter this con- 
dition as it may choose. In such cases also no notice can be re- 
quired, or opportunity of being heard; for notice or hearing could 
be of no service to the company. Here we are not considering of 
compensation to be paid for franchises or privileges of any kind, 
whether designated as taxes or license fees, but of taxation upon 
values. Where these are to be ascertained, and evidence is taken 
for that purpose, and a determination is to be made which is judicial 
in its character, there the owner must in some form—in some tri- 
bunal—have an opportunity afforded him to be heard respecting the 
proceeding under which his property may be taken before such 
proceeding is final and the valuation is irrevocably fixed. And in 
such cases there can be no valid deprivation of his property without 
it. 

The notice to which we refer need not be a personal citation ; it 
is sufficient if it be given by a law designating the time and place 
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where parties may contest the justice of the valuation. Asa gen- 
eral rule only a statutory notice is given. The State may designate 
the kind of notice and the manner in which it shall be given. All 
that we assert, or have ever asserted, is that there must be a notice 
of some kind which will call the attention of the parties to the sub- 
ject, and inform them when and where they will be permitted to ex- 
pose any alleged wrong in the valuation, of which they may com- 
plain. 
121 It was with reference to the class of cases, where values 
are to be found upon evidence, that we said in the San Mateo 
suit, that notice and opportunity to be heard were essential to the 
validity of the assessment, and without which the proceeding by 
which the tax-payer’s property was taken from him, would not be 
due process of Jaw. We have heard nothing in the argument of 
the present cases, or in the criticism of the authorities which in the 
slightest degree affects the accuracy of the statement. In Stuart 
vs. Palmer, (74 N. Y., 191,) the court of appeals of New York, in 
an elaborate opinion, speaking by Mr. Justice Earl, said: “ It is 
difficult to define with precision the exact meaning and scope of the 
phrase ‘due process of law.’ Any definition which could be given 
would probably fail to comprehend all the cases to which it would 
apply. It is probably better, as recently stated by Justice Miller, 
of the United States Supreme Court, ‘to leave the meaning to be 
evolved by the gradual process of judicial inclusion and exclusion, 
as the cases presented for decision shall require, with the reasoning 
on which such decisions may be founded.’ (Davidson vs. New 
Orleans, 96 U. 8., 104.) It may, however, be stated generally, that 
due process of law requires an orderly proceeding adopted to the 
nature of the case in which the citizen has an opportunity to be 
heard, and to defend, enforce, and protect his rights. A hearing 
or an opportunity to be heard is absolutely estential. We cannot 
conceive of due process of law without this.” And, again, “It has 
always been the general rule in this country, in every system of 
assessment and taxation, to give the perSon to be assessed an oppor- 
tunity to be heard at some stage of the proceedings. That due 
process of law requires this, has been quite uniformly recognized.” 
Numerous other authorities might be cited to the same purport, 
and the language of Judge Cooley, in his treatise on taxation, 
which exhibits a thoughtful consideration of the subject, and 
122 acareful examination of the adjudged cases, expresses the 
established law. Speaking of tax cases, he says: We should 
say that notice of proceedings in such cases, and an opportunity for 
a hearing of some description, were matters of constitutional right. 
It has been customary to provide for them as a part of what is ‘ due 
process of law’ for these cases, and it is not to be assumed that 
constitutional provisions, carefully framed for the protection of 
property, were intended or could be construed to sanction legisla- 
tion under which officers might secretly assess one for any amount 
in their discretion, without giving him an opportunity to contest 
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the justice of the assessment. It has often been very pointedly and 
emphatically declared that it is contrary to the first principles of 
justice that one should be condemned unheard ; and it has also been 
justly observed of taxing officers, that ‘it would be a dangerous 
precedent to hold that any absolute power resides in them to tax 
as they may chose without giving any notice to the owner. It is a 
power liable to great abuse,’ and it might safely have been added, 
it is a power that under such circumstances would be certain to be 
abused. ‘The general principles of law applicable to such tribu- 
nals oppose the exercise of any such power.’” (Cooley on Taxa- 
tion, 266.) 

The suggestion of counsel that there is a difierence in the law 
as to notice and opportunity of being heard, where an assessment 
is made for local purposes, and where the assessment is made 
under astatute providing revenue for the State, is withoutany founda- 
tion. Taxation for local improvements, or for city, county, or 
town purposes, involves the exercise of the same power exerted in 
taxation for State or general purposes. It is the sovereign power 
of the State in both cases which authorizes the tax, whether that 
power be exerted directly by an act of the legislature, or by a muni- 
cipal body as an instrumentality of the State. ‘‘ That these assess- 

ments,” says Cooley, speaking of such as are special, “ are 
123 an exercise of the taxing power, has over and over again 

been affirmed until the controversy may be regarded as 
closed.” And this statement is supported by a reference, in a note 
to his treatise, to numerous adjudged cases, (p. 430.) 

The object both of taxation for general purposes and of assess- 
ments for local purposes is to raise money. In both cases property 
is valued and a certain proportion of the valuation taken for the 
designated purpose. Whether that purpose be general or local in 
no respect changes the essential character of the proceeding. The 
property from which the exaction is to be had is less extensive in 
the one case from that in the other. But in both there must be 
evidence of the value of the property and a judicial determination 
respecting it. And the fact that in cases of local improvements 
there is sometimes a consideration also of the benefits to be received, 
takes nothing from the judicial character of the proceeding to de- 
termine the value of the property affected. 

The clause of the Constitution which forbids deprivation of prop- 
erty without due process of law, places liberty under the same 
guaranty, and no one can be deprived of either—property or liberty, 
under the name of taxation, any more than under any other name, 
by officers of the State, without some notice of their proceedings, 
and a right to be heard respecting their determination before it is 
executed. 

The covenant in the mortgage of the defendant, the Southern 
Pacific Railroad Company, can not affect one way or the other the 
right of the plaintiff to recover against that company. The power 
of the State is not enlarged or diminished by it. It is not made 
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with the State and could not be enforced byit. So far as the power 
or action of the State is concerned, it cannot possibly have any in- 
fluence. It isa matter which concerns only the parties. They can 
by arrangement vary it any day; they may enlarge it, qualify it, 


or release it, whenever they choose. It would be strange indeed if 


the power of the State in taxation depended in any way upon 
124 ~—s the stipulation of third parties, or the validity of a tax could 
be affected by it. The covenant reads as follows: ‘And the 
said party of the first part hereby agrees and covenants to and with 
the said party of the second part and their successors in said trust, 
that it will pay all ordinary and extraordinary taxes, assessments, 
and other public burdens and charges which shall or may be imposed 
upon property herein described and hereby mortgaged, and every part 
thereof.” Then follows a provision that the mortgagees or any 
bondholder may, in case of default by the mortgagor, pay and dis- 
charge the taxes and any lien or incumbrance upon the property 
prior to the mortgage, and that for such payments the party making 
them shall be allowed interest and be secured by the mortgage. 
The covenant is necessarily limited to such taxes as may be law- 
fully levied on the mortgaged property, such as the mortgagor is 
personally bound to the State to pay, and to such other liens as m: Ly 
arise from his previous contract with respect to the property. The 
mortgagor could not be required to pay any other taxes or dis- 
charge any other liens, and should the mortgagees pay or discharge 
any other they could not hold the mortgage as security for the 
amount, or the mortgagor liable. The covenant cannot be con- 
strued to extend to such taxes as may be levied in disregard of the 
constitution or laws, nor to such liens as may arise from a tax on 
other than the mortgaged property, or from any act of the mort- 
gagees, or any judgmentagainst them. Should a judgment, for in- 
stance, against them become a lien upon all their interests in real 
property and among others than conferred by the mortguge, it would 
not be embraced by the covenant. That does not cover taxes levied 
or leviable on the mortgage, or on the bonds secured; they are not 
within its terms, and the State can not enlarge its meaning. 
At the time the mortgage was given, there had been conflicting 
decisions of the supreme court of the State as to the liability 
125 of mortgages to taxation. .It must be supposed that the 
parties were well acquainted with these rulings, and, though 
the last decision then rendered was against their taxation, it was the 
subject of popular comment and discontent; and counsel inform us 
was one of the most persuasive causes which led to the convention 
to change the constitution. If the parties, therefore, had intended 
to enter into a covenant which should bind the mortgagor to pay 
taxes which might thereafter be. levied on the mortgage, it would 
have been the natural and easy way to have said so. "Not having 
said so, we cannot impute to the language used anything beyond its 
plain meaning—and that is that the mortgagor would pay such 
taxes and discharge such liens on the property as should be legally 
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chargeable to the mortgagor, not such as the law might afterwards 
impose upon the mortgagees. In fact, the covenant creates no 
greater liability on the part of the mortgagor than would have ex- 
isted without it; and it was inserted only out of abundant caution. 
Every mortgagor is bound to pay the taxes lawfully levied on the 
property mortgaged, and to discharge any liens created by his pre- 
vious act; and if at any time the mortgagee is compelled to pay the 
taxes and discharge such liens to preserve the security, he can col- 
lect the amount from the mortgagor. So the question comes back 
to the originai point in the cuse—Were the taxes levied for which 
the present action was brought lawfully levied? If so, they can be 
enforced whatever may be the private relations or stipulations be- 
tween the parties to the security. If not lawfully levied, if the law 
or State constitution, under which they were levied, is in conflict 
with the inhibitions of the Federal Constitution, if the taxes were 
levied upon interests with which the mortgagor had parted, they 
cannot be enforced, whatever may be the pledges of the parties to 
each other. The State must show that there rests upon the mort- 
gagor a legal obligation to it to pay the taxes, arising upon its con- 

stitution or laws, not from any stipulation the parties may 
126 have made with each other, as to which the State has no con- 

cern. ‘The action is not to enforce a lien upon the property ; 
it is for a personal demand, and a personal liability to the State must 
be shown. No other liability of any kind to any party can aida 
recovery. 

The covenant we have been considering is not contained in the 
mortgage on the lands of the Central Pacific Company, and for such 
lands in California, amounting to or f six hundred and fifty 
thousand acres, that company is assessed “d taxed without any de- 
duction of the mortgage from their value, just as the Southern Pa- 
cific is taxed for its lands. The amount due on the land mortgage 
is over five and a half millions of dollars. 

I have thus gone over, so far as I deem it necessary or important, 
the several positions of counsel for the plaintiffs, and I find in none 
of them any sufficient answer to the objection of the defendants. 
This opinion might, therefore, close with a simple order directing 
judgment for the defendants. But owing to the misapprehensions, 
that have largely prevailed in the community since the trial of the 
San Mateo Case, which involved similar questions, as to the effect 
of a decision against the State, upon its right to subject railroad 
property to its just proportion of the public burdens, I will venture 
to make some suggestions as to the manner in which all such de- 
mands of the State may be enforced without infringing upon any 
principal of constitutional law. Lam profoundly sensible of the 
irritation which a supposed desire to escape from the just burdens 
of government naturally creates. The more powerful, the more 
wealthy the party, the more intense the feeling, and it finds 
expression in words of bitter complaint, not merely against 
the party, but sometimes also against any administration of 
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justice which tolerates such supposed evasion. It is sometimes for- 
gotten that the courts cannot supply the defects of the law, nor 

always correct the mistakes of public officers, or the errors of 
127 ~even learned counsel. Certainly no member of this court 

would in any way countenance the escape of anybody from 
his just obligations, but it cannot with any seeming justice, declare 
that one party shall discharge an obligation which the law, properly 
administered, would impose upon another. Its duty is to admin- 
ister the law as it finds it, not to make it, never forgetting that its 
admivistration must alw: ays be in subordination to the great prin- 
ciples for the protection of private rights, embodied in our National 
Constitution, which are of priceless value to every one in the 
State. 

The railroad companies in California are taxed yearly to an 
amount exceeding $600,000. Their property is heavily incumbered 
with mortages, amounting to much more than its ‘actual value. 
Why should they not be ‘allowed by law, if they pay this sum, to 
credit it on their mortgages, as any né tural person paying it w ould 
be allowed? Why should this unjust discrimination be made against 
them? Why should they by law be denied a credit for this more 
than $600,000 a year? Is there anv justice in this denial? There 
is no difficulty in assessing and taxing the mortgages, if the words 
“except as to railroad and other quasi public corporations,” be 
eliminated as invalid from the constitution. The imaginary diffi- 
culty has arisen from the supposed necessity of taxing the debts, 
the bonds secured. As these are held in different parts of the 
country, some out of the State, it would be impossible, it is said, to 
reach them. But the answer is that the taxes should be placed upon 
the mortgages, which for purposes of assessment and taxation are 
to be treated as interests in the property mortgaged, as much so as 
if it had been actually conveyed to the mortgagees. The records 
of the different counties show the mortgages. The assessors of 
each can return to the Board of Equalization the value of the prop- 
erty covered by the mortgages in their respective counties, under 

section 3678 of the Political Code. The Board would then 
128 have the value of the property of the companies and the 

amount of the mortgages before them. The mortgage of 
the Southern Pacific being greater than the value of the entire 
mortgaged property, it would be assessed at such value. It could 
never, as a mortgage, be worth more than the property. !' neces- 
sary or convenient, the assessment of the mortgage on the roadway, 
road-bed, rails, and rolling-stock could be stated separately from 
the value of the mortgage on other property of the company, and 
apportioned to the different counties as at present. The value of 
the mortgage on other property could also be apportioned as re- 
quired by the Politeal Code. Why then should not this system be 
pursued? The State would thus collect all the taxes which it ought 
to collect. The tax being a lien upon the property, could be en- 
forced by a sale of the property, just as though it was levied on the 


7 Siegler 


— oe 


SOUTHERN PACIFIC RAILROAD COMPANY. 113 


property, and not upon the mortgages. If the companies should 
then pay the tax, they could by the law claim credit for it on their 
mortgages, and it would be deducted in the payment of the interest 
or principal of the bonds. Then justice would be done to the cor- 
norations as it is done to individuals. The same proceeding could 
be pursued witb the first mortgage on the property of the Central 
Pacific. That also being greater than the value of the property, the 
State would be able to collect as large a revenue as by taxation on 
the property itself, and the company would have the benefit of the 

payment by a credit on its mortgage. 
It follows from the views expressed that findings must be had for 
the defendants, and judgment in their favor entered thereon. 


1 


to 


9 Concurring Opinion. 

Sawyer, Circuit Judge.—The discussion in this opinion, although 
applicable to all the cases tried, will have special reference to the 
facts in the case of Santa Clara county, No. 3074. 

This case is similar, in the main features, to that of San Mateo 
County vs. Southern Pacific Railroad Company, decided by this 
court last year. (8 Sawyer, 281.) 

The questions involved required, for their solution, a con- 
130 struction of two’clauses in the first section of the Fourteenth 
Amendment to the Constitution of the United States, which 
declares that no State shall *“ deprive any person of life, liberty, or 
property without due process of law, nor deny to any person within 
its jurisdiction the equal protection of the laws.’ Does the require- 
ment of due process of law, extend-to the taking of property by taxa- 
tion, and does equality of protection by the laws secure a person, 
whatever his association with others in business, from the imposi- 
tion of greater burdens of taxation than such as are equally imposed 
upon others under like circumstances? Or, are persons ex- 
131 cepted from the protection of these provisions, when their 
property is taken for the support of Government, or when 
they are associated with others in a corporation for the more con- 
venient transaction of their business ? 

First. As to the meaning of the phrase, ‘‘due process of law,” 
found in the amendment, 1 used this language in the San Mateo 
case: ** No one, | apprehend, would for a moment contend that a 
man’s life, or his liberty, could be, legally, taken away, without 
notice of the proceeding, or without being offered an opportunity to 
be heard, or that a proceeding whereby his life or liberty should be 
forfeited, or permanently affected, without notice or opportunity to 
be heard in his own defense, could, by any possibility, be by ‘ due 
process of law.’ In such cases there could be no just conception of 
‘due process of law’ that would not embrace these elements of 
notice aud opportunity to be heard. Any conception excluding 
these elements would be abhorrent to all our ideas of either law or 
justice. If these elements must enter into, and constitute an essen- 
tial part of, due process of law, in respect to life and liberty, they 
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must also constitute essential ingredients in due process of law 
where property is to be taken; for the guaranty in the constitution 
is found in the same provision, in the same connection, and 
132 in the identical language applicable to all. One meaning, 
therefore, cannot be attributed to the phrase with respect to 
property, and another with respect to life and liberty. (Ib., 288.) 
And it was argued that the same construction must be given to 
the same language, when used in the same relation with reference 
to property, that is given when used with reference to life and lib- 
erty, and therefore that,due process of law, whereby a party is to 
be deprived of his property, as one element or ingredient, must in- 
clude an opportunity to be heard. And it was said this principle 
was conceived to be established by an unbroken line of au- 
133 _—sthorities. On the trial of this case counsel have vehemently 
assailed this doctrine, accompanied with the confident asser- 
tion, that it has no/ the sanction of any authority, and that the only 
authority upon the point is against it, and was not referred to by the 
court or by counsel in the San Mateo case. It may be well, therefore, 
to give some further notice to the position thus asserted. 
134 No counsel has yet appeared, who has endeavored to main- 
tain the proposition that, if a man’s life is taken, or he is per- 
manently deprived of his liberty, by some secret tribunal or body 
of men, without having notice or an opportunity to be heard in his 


own defense, he has had the benefit of **due process of law.” If 


there was anything that was settled under the principles of the com- 
mon and the constitutional law of England, before the severance of 
the colonies from the mother country, and the establishment of our 


National Constitution, it is, that no man can be deprived of his life, 


or his liberty, without a trial by his peers—without an opportunity 
to be heard in his own defense. The law of the land—due process 
of law—vouchsafed to him this right or privilege. A man deprived 
of life without enjoying the right of an opportunity to be heard, is 
simply assassinated, or murdered; and the man permanently im- 
mured in a dungeon for an imputed offense, upon the order of any 
man or body of men, without an opportunity to be heard against 
the charge made, is arbitrarily, and, despotically, deprived of his 
liberty without authority of law—without *“ due process of law,” or 
in direct violation of ‘the law of the land.” So, also, I have un- 
derstood it to be equally well established, as a part of the common 
and constitutional law of England, as a general rule, that no man’s 
property can be lawfully taken from him against his will without 
an opportunity of being heard. 

These rights of life, liberty, and property, are all fundamental, 
personal, rights of the same grade, or character. They are treated 
as such, in the amendment to the Constitution in question; and 
placed upon precisely the same legal footing, in the same sentence, 
the identical words, without even a repetition, covering them all— 
nor “shall deprive any person of life, liberty, or property, without 
due process of law.”’ No one has attempted to maintain the propo- 
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sition, that a person can be lawfully deprived of his life, or 
135 liberty, without an opportunity to be heard, nor has any one, 

so far as | am aware, endeavored to show that “ due process 
of law,” as a general rule, respecting notice and an opportunity to 
be heard, means one thing with reference to depriving one of life, 
and liberty, and something else, with reference to depriving him of 
property. It is only sought by counsel to maintain that “ due pro- 
cess of law” does not universally require an opportunity to be heard, 
us a condition of lawfully depriving one of his property, without 
considering the other branch of the proposition at all. It devolves 
upon those who maintain that there is a difference in the significa- 
tion of this clause, as a general rule, as applied to life and liberty, 
and to property, to clearly establish it; and if there is an exception 
to the universality of the rule, to point it out and show that the case 
under consideration is within the exception. 

Counsel, in combating the principle stated, insist that the lan- 
guage used by the court, is altogether too broad; that there are 
cases—peculiar cases—as shown by the authority cited by him, to 
which it is inapplicable. If this were so, it would only show that 
there may be exceptions to the general rule, depending upon special 
circumstances and long established usage. But it would, then, be 
necessary to show that the case in hand is within some recognized 

exception, and this has not been done. 
136 In the San Mateo case we disclaimed any attempt to give 
an accurate definition of the term ‘“ due process of law,” that 
should be * applicable to all cases,” as it was not deemed * neces- 
sary for the determination of that case to do so.” This disclaimer 
left room for exceptions founded upon long recognized and well es- 
tablished usage. 

We there said, that *‘ to take one’s property by taxation, is to de- 
prive one of his property ; and if nol taken in pursuance of the law of 
the land, in some due and recognized course of proceedings based 
upon well recognized principles in force before and at the time this clause 
was first introduced into the various constitutions and the legisiation of the 
country—is to take it without due process of law.” The doctrine 
was recognized that those forms and courses of proceeding, based 
upon weil recognized principles in force before and at the time of 
the adoption of our National Constitution, would be “ due process 
of law.” The case of Murray’s Lessee ef al. vs. Hoboken Land and 
Improvement Company, (18 How., 274,) upon which counsel rely, is 
a case of the kind—an exception to the ordinary rule of law de- 
pending upon the peculiar character, conditions, and circumstances 
of the case. 

The mode of proceeding in this particular class of cases, had the 
sanction of long established usage in England before and down to 
the settlement of our country, and Mr. Justice Curtis’ whole opin- 
ion is a labored effort to show that the case he was discussing, was 
an exception to the ordinary rule of law, dependent alone upon 
long established and exceptional usage. The case was that of a de- 
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faulting public officer, who had collected a large amount of public 


revenue of the United States and appropriated it to his own use. 
The act of Congress provided a summary mode of proceeding to 
collect the money from him. It provided, among other things, for 
an auditing of the defaulting official’s accounts, and certifyiug the 
amount due by the proper officers of the Treasury (the accounts are 
made up from the returns of the officer himself, and are matters of 
record in the Treasury Department ;) that when so audited and cer- 
tified, it should become a lien on the property of the defaulting 
officer, which should be enforced by seizure and sale, under a dis- 
tress warrant issued by the solicitors of the Treasury. The Consti- 
tution having invested the judicial power in the courts men- 
tioned in it, and declared that the judicial power shall extend to 
controversies to which the United States are a party; the ques- 
tions were, whether these acts, under the statute of 1820, 
137 ~=were an exercise of judicial power, vested solely in the courts; 
and if not an exercise of judical power, whe ther such a seizure, 
under the warrant without the action of the judical power, did not 
deprive the party of his property “ without due process of law,” in 
violation of the provisions of the Constitution on that point. Or, 
as stated by Mr. Justice Curtis himself, the questions were, whether 
‘+a collector of customs, from whom a balance of account has been 
found to be due by accounting officers of the Treasury, designated 
for that purpose by law, can be deprived of his liberty or property 
in order to enforce payment of that balance, without the exercise 
of the judicial power of the United States, and yet by ‘ due process 
of law,’ within the meaning of those terms in the Constitution; and 
if so, then, secondly, whether the warrant in question was such due 
process of law?” He discusses the question as to what is meant by 
‘‘due process of law,” and concludes that a distress warrant, so far 
as the warrant itself is concerned, is due process of law, provided - 
there was no judicial action necessary as a basis for the warrant; 
for Congress can prescribe any kind of process, so far as the form 
and mode of issue is concerned. He then discusses the question as 
to whether the action of the Treasury Department in auditing and 
certifying the account constituted a sutlicient basis for the warrant 
to make the proceeding due process of law. There being nothing 
in the Constitution to expressly authorize the proceeding, he “looked 
to the usages and modes of proceedings existing in the common and 
statute laws of England, before the emigration of our ancestors from 
England, and which are not shown to have been unsuited to their 
civil and political condition by having been acted on by them after 
the settlement of this country.” He found in regard to debtors 
of the King—defaulting receivers of the revenue in particular—that 
a summary remedy existed, and a writ of extent might be levied 
upon their govds and lands; but “to authorize a writ of 
138 extent, however, the debt must be matter of record in the 
King’s Exchequer.”’ Thus the debt was already ascertained 
by matter of record. 
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“In regard to debts due upon simple contracts, other than those 
due from collectors of the revenue, and other accountants of the 
Crown, the practice from very ancient times has been to issue a 
commission to inquire as to the nature of the debt ’—a proceeding 
of a strictly judicial nature. These proceedings were had under 
various acts of Parliament—that omnipotent legislative body, which 
could repeal Magna Charta itself. 

Justice Curtis proceeds: * This brief sketch of the modes of pro- 
ceeding to ascertain and enforce payment of balances due from re- 
ceivers of the revenue in England is sufficient to show that the 
methods of ascertaining the existence and amount of suck debts, 
and compelling their payment, have varied widely trom the usual 
course of the common law on other subjects, and that as respects such 
debts, due from such officers, the law of the land authorized the em- 
ployment of auditors and an inquisition without notice, and a species 
of execution, bearing a very close resemblance to what is termed 
a warrant of distress in the act of 1820, now in question.” “ It is 
certain that this diversity in the law of the land between public de- 


faulters and ordinary debtors was understood in this country and 


entered into the legislation of the colonies and provinces, and more 
especially of the States, after the Declaration of Independence and 
before the formation of the Constitution of the United States.” 

As thus seen, this mode of enforcing the payment of balances was 
limited to defaulting collectors and “ receivers of the publie revenues 
of England, and where the debts were of record in the King’s Ex- 
chequer.” And it shows that the methods of ascertaining the exist- 
ence and amouut of such debts and compelling their payment have 
varied widely from the usual course of the common law on other subjects, 

‘‘and as respects such debts due from such officers ‘the law 
139 of the land’ authorized ” a summary process similar to that 

of the law of 1820; and “this diversity in the ‘law of the 
land’ between public defaulters and ordinary debtors was under- 
stood in this country.” Thus, this mode of proceeding was an ex- 
ception to the general rule as to what is “the law of the land” or 
“due process of law” made in favor of the King against those who 
accepted office from him, under and subject to laws burdened at the 
time with peculiar and stringent remedies, and then violated their 
duties and trusts by appropriating the public revenues collected, 
instead of putting them into the treasury, and whose indebteness 
was “matter of record in the King’s Exchequer.” This exception 
is recognized by the court, but as an exception, and the decision is 
put upon the ground that it is an exception, and not the rule. “ For,” 
says Mr. Justice Curtis, “ though ‘ due process of law’ generally im- 
plies actor, reus, judex, regular allegations, opportunity to answer, and 
trial according to some settled course of judicial proceedings, (2 Inst., 47, 
50; Hoke vs. Henderson, 4 Dev., N. C., 15; Taylor vs. Porter, 4 
Hill, 146; Van Zant vs. Waddell, 2 Yerg., 260; State Bank vs. 
Cooper, id., 599; Jones’ Heirs vs. Perry, 10 id., 59: Green vs. 
Briggs, 1 Curtis, 311,) yet this is not universally true.” An excep- 
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tion, then, is found in cases against defaulting public officers whose debls 
are of record; and such was the case in Murray’s Lessees vs. Ho- 
boken Land and Improvement Company. 

The court, in speaking of such defaulting officers, further says, 
Congress has power to levy and collect taxes, etc., ‘“‘ What officers 
should be appointed to collect the revenue thus authorized to be 
raised, and to disburse it in payment of the debts of the United 
States; what duties should be required of them; when and how, 
and to whom they should account, and what security they should 
furnish, and to what remedies they should be subjected to enforce the proper 

discharge of their duties, Congress was to determine. In the ex- 
140 _—ercise of their powers, they have required collectors of cus- 
toms to be appointed; made it incumbent on them to account, 
from time to time, with certain officers of the Treasury Department, 


and to furnish securities by bond, forthe payment of all balances of 


the public money which may become due from them. And by the 
act of 1820, now in question, they have undeataken to provide sum- 
mary means to compel these officers—and in case of their default, their 
sureties—to pay such balances of the public money as may be in their 
hands. 

Whatever may have been the grounds of the distinction originally 
made between defaulters among public revenue officers, and other 
citizens, the case of such defaulting officers is clearly shown to be 
an exception to the general rule, resting upon very special cireum- 
stances; and the case affords a striking illustration of the maxim, that 
** the exception proves the rule.” 

But again, under the statute of 1820 (3 Stat. U. S., 595) by express 
provisions of section 4, the party did in fact have an opportunity to 
be heard, before he could be deprived of his property. That section 
provided, “ that if any person should consider himself aggrieved by 
any warrant issued under this act, he may prefer a bill of complaint 
to any district judge of the United States, setting forth the nature 
and extent of the injury of which he complains,” and have a hear- 
ing. It is true, that there was a determination of his liability, and 
process issued, that would become final, and conclusive, if he did 
not ask for a hearing, and Mr. Justice Curtis observes upon this 
section: “* The act of 1820 makes sucha provision for reviewing the 
decision of the accounting officers of the Treasury. But until it is 
reviewed, it is final and binding.” And in all cases of taxes under 
the constitution of California, except where the assessment is made 
by the State Board of Equalization, the assessment is first made by 
the assessor and the tax-payer may afterwards, on a proper petition, 


have the action of the assessor reviewed by the Board of 


141 Equalization, and thus have an opportunity to be heard, be- 

fore his property is finally appropriated, yet, if he does not 

apply for such review, the tax levy becomes final and conclusive, 

and will be collected in the ordinary way by seizure and sale, or 
such other means as may be provided. | 

Both the ordinary taxpayer, under the laws of California and the 
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defaulting officers under the act of 1820, therefore, have an oppor- 
tunity to be heard before their property can be finally appropriated, 
in a similar sense, and at a corresponding stage of the proceeding. 
If the opportunity thus afforded the taxpayer is in accordance with 

“Secess of law within the general rule, it is not apparent why 
the opportunity afforded the defaulting officer by the act of 1820 is 
not, also. They both stand upon the same footing, as to the time 
when an opportunity to be heard is given—the first determination 
before a hearing being only provisional; the accounting and seizure 
under the act of 1820 being something in the nature of an attach- 
ment to secure a lien, with an op portunity to be afterwards heard, if 
the amount claimed by the Government is not, in fact, due. 

[In our judgment, this case, in no sense or particular, conflicts 
with the point decided by us as to the general rule—and the rule 
applicable to that case—in the San Mateo county case; on the con- 
trary, we think it a strong case to support the rule. It was cited by 
counsel and considered bv us in the San Mateo case, but we did not 
think it militated against our decision, and we did not deem it nec- 
essary to extend the discussion by noticing it in the opinions deliv- 
ered. 

But after carefully reviewing the case, in consequence of its being 
so, confidently, relied on, and the only one relied on, as being di- 
rectly inconsistent with our decision on this point, we think it may 

well be cited by us, as a strong authority in support of our 
142 judgment. These tax cases, certainly, are not within the ex- 

ception recognized in that case. The case is the only author- 
ity cited—unless the Illinois Railroad Tax Cases (92 U. 8., 575) were 
so regarded by counsel—claimed to be in direct conflict with our 
decision on this point, and this had no relation at all to what is 
necessary to constitute a valid levy of a public tax. No authority was 
cited to show that a tax levy upon property to be assessed upon evi- 
dence of its value is one of the exceptions to the general rule, that 
an opportunity to be heard before property can be taken from its 
owner, and appropriated to publie use is an essential element of 
“due process of law. 

In the Illinois Railroad Tax Cases, referred to by counsel, the points 
discussed and relied on, were, that the act under which the tax was 
levied and equalized was void, as being in contravention of the con- 
stitution of that State; and that the bills in chancery filed, presented 
no case for an injunction, for the reason that there had been no 
payment, or tender of so much of the tax as was conceded ought 
to be paid, The court rested its decision, mainly, upon the latter 
ground, but, also, held that as the supreme court of Lllinois had 
decided the act not to be in contravention of the State constitution, 
that decision would control the action of the courts of the United 
States. The court, however, expressed its concurrence with the 
views of the State supreme court on that point. 

In the course of the opinion delivered, tt was said that the State 

soard of Equalization, of Illinois, in equalizing the taxes of the sev- 
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eral counties—the equalization being by classes and counties—need 
give no notice to individual taxpayers, other than such as the law 
afforded ; but, as I understand the de cision, this was said with refer- 
ence to the point, whether the statute was valid under the State 
constitution. There does not appear to have been any point a7“) 

or relied on, as to what constitutes “due process of law ;’ 

143 = and the court, in its decision, does not decide, discuss, or even 
allude to the question as to what are the necessary elements 

in ** due process of law,” with reference to taxation, or otherwise, 
within the meaning of the Fourteenth Amendment fo the National 
Constitution. That question was, evidently, not considered. We, 
therefore, do not regard the observations made in the course of the 


opinion upon statutory notice in its relation to the equalization of 


taxes, on the question of the validity of the statute under the State 
constitution, or other casual remarks upon points not argued, or well 
considered, as authoritative upon the point now under considera- 
tion. | 

This case, as well as the San Mateo case, has been laboriously pre- 
pared, and elaborately argued by many eminent counsel, and if the 
industry of the Attorney General, and a large number of attorneys 
and special counsel for the numerous counties interested in the ques- 
tion, has failed to find any recognition of the principle they were 
ende: woring to maintain either in the practice of the several States, 
in the text-books, or decisions, or even dicta of the courts, we think 
it will be safe to presume that none can be found. The statement 
of counsel that the court * finds no warrant whatever in the books ” 
for the views expressed in the San Mateo case ; that an opportunity 
to be heard before property can be compulsorily taken from a person 
in the form of a generai tax upon property, is an essential element 
in ** due process of law’”’ seemed to us extraordinary. The state- 
ment is not based on the pretense that the language quoted from 
the various cases cited, is not found in the decision, but on the 
ground that in some of the cases the decision did not turn upon the 
precise point, whether such an opportunity is an essential ele ment 
of *‘ due process of law,” and in the other cases, on the ground that 
the question arose in relation to local assessments for street improve- 

ments, and the like, and not in assessments for taxes for gen- 
144 ~—eral revenue under laws providing revenue for the ordinary 
general expenses of the State, county, or city. 

As to the first class of cases one of the counsel of the defendant 
well says, and his language is adopted as a clear general statement 
ofa principle often acted upon by the courts: “The existence of 
doctrines and rules of law is often shown and established by a con- 
tinuous and uniform series of judicial dicta, incorporated into their 
opinions by judges arguendo, although, perhaps the actual facts of 
the cases under discussion did not absolutely require the statement 
of such doctrines or rules. And here you will discriminate. * * * 
These expressions of judieial opinion may be correct, or may not be 
correct. They may be expressions of well settled rules, of well set- 
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tled and established principles—principles, the statement of which 
is not absolutely necessary to the final decision—and yet a continu- 
ous and uniform series of such judicial statements is often very 
high, in fact the highest evidence of the existence of the rule of law 
which they do set out. One simple dictum may not be of much 
weight; or it might have much weight; depending largely upon 
the ‘ability, the character, and authority of the judge. But a uni- 
form concensus of such judicial expressions of opinion, even when 
they are dicta of different judges, in various courts, especially when 
they have been accepted by able text-writers, = not contradicted 
by a single direct decision, is as high evidence of a doctrine, or rule, 
as can be found.” 

In all the cases of this class cited by the court, even if the decis- 
ion did not turn upon this point of constitutional law, the discussion 
was cognate to the case, and the judges, clearly and distinctly stated 
the right to an opportunity to be heard, as a constitutional right. 
Some of these declarations can scarcely be called dicta, and they 
relate both to general taxation and local assessments. While such 

assertions of the principle of law may not be of so controlling 
145 acharacter, as a decision of a court of acknowledged author- 

ity, directly determining the point in issue, upon mature con- 
sideration, they are, certainly, of some authority, as being the 
deliberately expressed opinions of eminent judges, and entitled to 
great weight. So, also, so distinguished a jurist and text-writer as 
Chief Justice Ceoley gives it as his deliberate opinion, and not 
merely as the rule drawn from the authorities cited by him, as is 
claimed, that notice of the proceedings and opportunities to be 
heard are essential. His language is: ‘* We should say that notice 
of proceedings in such cases and an opportunity for a hearing of 
some description were matters of constitutional right. It has 
been customary to provide for them, as a part of what is ‘due pro- 
cess of law ’ for these cases, and it is not to be assumed that consti- 
tutional provisions, carefully framed for the protection of property, 
were intended, or could be construed, to sanction legislation under 
which officers might secretly assess one for any amount in their 
discretion, without giving him an opportunity to contest the justice 
of the assessment. It has often been pointedly and emphatically 
declared that it is contrary to the first principles of justice that one 
should be condemned unheard; and it has also been justly observed 
of taxing officers that ‘it would be a dangerous precedent to hold 
that any absolute power resides in them to tax, as they may choose, 
without giving any uotice to the owner. It is a power liable to 
great abuse,’ and it might safely have been added, it isa power that 
under such circumstances would be certain to be abused.” * The 
general principles of law applicable to such tribunals oppose the ex- 
ercise of any such power.” 

In the other class of cases arising out of local assessments, the 
point was directly in issue, and the point in the case upon which 
the decision turned, and in no case was there any distinction drawn 
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between taxation for special locai purposes, and general taxation. 
There can be no difference. In either case, whether general taxa- | 

tion, or local assessment for special purposes, the tax, or as- 
146 ~—sessment,is levied and collected under and by virtue of the sov- 

ereign power of taxation. There is no difference in the power, 
or principle, exercised. The only difference recognized, is, the dif- 
ference in the mode of ascertaining the proper amount to be paid by 
each. Both are assessed, and collected, fora public purpose, as the 
party’s share of the public burden, but the local assessment is dis- 
tributed over a smaller number of persons, and a more limited ter- 
ritory, and is usually assessed upon that part of the property sup- 
posed to be especially benefited. It is not always, and perhaps not, 
usually, assessed according to the value of the property, but accord- 
ing to benefits, or according to the square foot, or front foot, or 
number of acres, or on some such principle of apportionment. It 
is as necessary to apportion it according to some fixed, uniform rule, 
requiring action of a judicial nature, as in the case of general taxa- 
tion. This rule is the only distiction recognized—both systems of 
assessment, and collection, resting, ultimately, upon the sovereign 
power of taxation. Emory vs. The City of San Francisco, 28 Cal., 
| 349, and People vs. Mayor of Brooklyn, 4 Con., 420, will illustrate 
the only distinctions between general taxation and local assess- 
ments, and none affect the point under discussion. In both, it is 
necessary to ascertain the amount, extent, and character of the 
| property which forms the basis of the public charge, and on account 
| of which it is to be collected, in order to, properly, apportion to 
each owner his proper share of the public burden. There is as great 
necessity for him to have an opportunity to be heard before the tax, 
in the case of general taxation, becomes final, as there is in the case 
of an assessment for local purposes, as street improvements, which 
is also, technically, and, legally, a tax—as much necessity for an op- 
portunity to be heard in the one case as in the other. 

The levying and collection of taxes for general purposes, under 

laws providing for general taxation, are just as clearly a de- 
147 __—sipriving of the owner of his property, as the levy and collec- 

tion of a street, or other asséssment, for local purposes. It 
is impossible to distinguish them on this poiut, and no distinction 
is made in the books. A decision of the point, as to notice an op- 
portunity to be heard in a case of a street assessment, is, just as 
clearly, an authority directly in point on the question at issue, as 
though made in a case of general taxation, and it would be equally 
controlling. The authorities arrising upon the assessment cited, 
therefore, are, in our judgment, authorities directly and fully in 
point. 

Again, so far as we are advised—and such is the statement in the 
books, which has not been controverted—it has been the usual 
practice in the legislation of all the States, at some point in the pro- 
ceedings, to levy : ‘and collect a tax based upon property, where it is 
necessary to ascertain its amount, character, and value, before the 
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liability becomes, finally, and irrevocably fixed, to give to the owner, 
or taxpayer an opportunity to be heard. Such has always been, 
and is now, the case under the constitution of California, except as 
to railroads operated in more than one county; and where there 
has been a departure from the rule, and the validity of such statutes 
litigated, on the ground of want of due process of law, as we have 
seen, the statutes have been overthrown. ‘The fact of such general 
practice in legislation, is very persuasive evidence, that, in the esti- 
mation of the legislators and people of the several States, an oppor- 
tunity to be heard in such case , is an important element in “ due 
process of law.” This is of itself authority entitled to serious con- 
sideration. As the case stands, then, no decision of any court, no 
ictum of any respectable judge, other than so far as the cases cited 
may be so regarded, no passage from any text-writer has been 
brought to our notice which is in direct conflict with the law and 
principles os stated in the citations made by us on this point in the 
San Mateo case. 
7 In view of the numerous dicta—conceding them to be 
148 properly, dicta—of able judges in one class of cases cited ; of 
the able decisions, directly in point, in the other class arising 
under local assessment laws; of the assumption of the existence of 
the rule by the United States Supreme Court in Davidson vs. New 
Orleans; of the adoption and laying down of the rule by text- 
writers of the highest eminence and judicially recognized authority ; 
in view of the general legislation of the States upon the subject, 
from the beginning, recognizing, and, practically, acting upon the 
principle, and in view of the further fact, that no decision of a 
judge, or statement of the rule by text-writers to the contrary, has 
been brought to our notice, we think that the court was fully justi- 
fied, in the San Mateo case, in expressing the belief, that the au- 
thorities established beyond all controversy, that somewhere in the 
proceeding of assessing a tax upon property, where it is necessary 
to ascertain its amount, character, and value, as a means of appor- 
tionment under a law, or State constitution—at some point before 
the amount of the assessment becomes finally, and, irrevocably, 
tixed—the statute, or State constitution, must provide for notice to 
be given to the owner of the property taxed, and an opportunity be 
afforded to make objections and be heard upon them. Jf this de- 


Fendant, on its large amount of property, can be lawfully taxed unheard, 


then it is competent for the States to abolish all right to be heard, and every 
person can be taxed unheard at the arbitrary will of the taxing officers. 
We have never contended that some species of taxes, as a poll- 
tax, license-tax upon occupations, trades, etc., where the tax is spe- 
cific, and not ad valorem, and does not depend upon the amount of 
the business done, and the like, may not be levied without an op- 
portunity to be heard. ‘T'axes of these, and like kinds, operate upon 
all, alike, and a hearing would be of no possible avail. The 
law itself fixes the amount. It is a legislative act, wherein the 
objects of taxation are indicated, and amount fixed alike for 
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all, leaving nothing of a judicial nature to inquire into, 

or determine. But, where the tax is based upon the 
149 amount, character, condition, and value of property, 

the amount of business, income, etc., and it 1s neces- 
sary to inquire into, examine, hear evidence, and decide upon 
these matters, in order to assign to each individual his proper share 
of the public burden, he is entitled to notice of some kind, and an 
opportunity to be heard, before the extent of his liability is, finally, 
and, irrevocably, fixed. The notice may not be required to be per- 
sonal to each individual, or anything other than statutory, but the 
statute should fix some time within, and place, at which, he may 
appear, and must give to the taxpayera right, and some opportu- 
nity to appear, and be heard upon the matter. He may not succeed 
in reducing his tax, but the law affording an opportunity, presumes, 
that justice will be done upon a proper hearing and proofs, by the 
officers charged with the duty of doing justice in these matters. 
The same observation applies to the suggestion, that a party is as 
much entitled to be heard upon the fixing of the rate of taxation, 
as to ascertaining the kind,amount, and vaiue of the property. 
Fixing the rate is a matter of legislative discretion, and a legisla- 
tive act. An estimate of the amount of revenue required; the 
probable total amount of property upon which it must be imposed, 
being made, the rate is fixed upon that basis, making the allowance, 
suggested by experience, for inability to collect the whole tax. But 
when fixed, it operates equally upon all. It is only when it is nec- 
essary to ascertain the kind, amount, condition, and value of each 
man’s property for the purpose of apportioning his proper share of 
the burden, that it is necessary to act judicially, and to give an op- 
portunity to be heard before the amount shall be, finally, and irre- 
vocably, fixed. 

Second. We are of the opinion, expressed in the San Mateo case, 
that the statement required by section 3664 of the Political Code, 
as adopted in 1880, does not afford notice, and an opportunity to be 

heard, sufficient to constitute *‘ due process of law,” within 
150 the meaning of the constitutional provision, for the reasons 

there stated, (8 Sawy., 296.) In this case the assessment was 
largely in excess of the valuation furnished by the railroad officials, 
in pursuance of section 3664. As to the supposed statutes of 1881, 
published as a statute in the statute of 1881, (p. 84,) considered in 
the San Mateo case, in 8 Sawy., 292 et seq., an error in the printed 
journal appears, which was not called to our attention at the hear- 
ing of that case. Upon counting the names of those appearing 
among the ayes in the printed journal (Jour. Ass., 24th session, page 
472) there are found to be forty-one names, which constitute just 
a majority, although they are footed up as thirty-nine, and the an- 
nouncement by the speaker was that there were thirty-nine ayes, 
and thirty-two noes. ‘The speaker declaring * that this was not the 
final action on the bill, and that the house had coneurred in senate 
amendments to assembly bill No. 475, by a vote of thirty-nine ayes, 


SOUTHERN PACIFIC RAILROAD COMPANY. 125 


to thirty-two noes.” (Id., 473.) Mr. Paulk appealed from the de- 
cision of the chair, “on the gronnd that forty-one votes were re- 
quired for concurrence.” On motion of Mr. Hoitt, this appeal was 
laid on the table. Mr. Hale filed a protest, the ground being, “ that 
on the vote taken on the motion to concur in the said senate amend- 
ments, and the only action taken by this assembly on said bill, as 
amended in the senate, whereby it was passed by the assembly, there 
was less than a majority of the members of the assembly voting 
therefor; and, therefore, said bill, having upon such final vote re- 
ceived less than a constitutional majority of the assembly, I protest, 
as aforesaid, that said bill should have been declared lost.” (Id., 
475.) The speaker then again “stated that the action on senate 
amendments to the bill was not @ final action on the bill, and, conse- 
quently, concurrence, or non-concurrence in the amendments re- 
quired a majority vote only.” (Id., 475.) Mr. Griffith thereupon 

said: ** The decision of the speaker and the house to the effect 
151.‘ that Jess than a majority of the whole can concur in an amend- 

ment which may take all the virtue out of a bill, I regard as 
dangerous. ° as . * Wherefore, I desire to enter my 
solemn protest against such proceedings.” (Id., 475.) 

And Mr. Kellogg said: “I desire to have my protest entered upon 
the journal of this assembly against the decision -of the speaker, in 
declaring that the assembly had concurred in the senate amend- 
ments tothe bill,” * * * * _ for the reason that the journal 
shows that forty-one members did not vote aye in concurring with 
said amendments.” This was the last action of the house on this 
bill. It will be seen, then, that while, upon counting up the ayes 
in the printed journal, forty-one names are found, yet that they were 
footed up and carried out as thirty-nine; the vote was announced 
by the speaker as thirty-nine, and the whole subsequent action of 
the house was upon the assumption that there were but thirty-nine, 
Upon comparing the printed journal with the original written journal, 
however, on file in the office of the secretary of State, it is conceded 
on all sides that they do not agree in the names voting aye, the 
original written journal containing only forty names, one of the 
names in the printed journal not appearing in the written journal. We 
are of opinion that the written journal is the authentic, official 
record, and that it corresponds with, and is sustained by, all the 
other parts of the printed journal, and with the announcement of 
the speaker and all the action of the house, and that it must con- 
trol. It therefore affirmatively appears that the act never passed, 
and never became a law of the State of California. 

Besides, it was officially announced by the speaker at the time, 
and so recorded, that this was not the final passage of the bill, and that 
it was on this ground that the amendments were concurred in by a 
vote less than the number required by the constitution on the 

final passage of a bill. ‘here was no appeal from this de- 
152s cision, and it does not appear to have been revoked. No other 
vote appears to kave been had, or other announcement by 
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the speaker made in regard to this bill. No other action was had 
by the house, except on March 4th, being the last act before ad 
journment sine die; the bill was reported as correctly enrolled, and 
as having been presented to the Governor for approval. No action 
was taken on this report, and the bill does not appear to have been 
reported to the house as having been approved. At the time of the 
adjournment of the Legislature, therefore, there was an appeal pend- 
ing, lying on the table, liable to be called up at any time from the 
very decision of the chair declaring the amendments to be con- 
curred in. Thus there had been no iinal action on this question, 
unless the report of the committee on enrollment, without further 
action thereon, can be so regarded, and the whole matter was still 
in the control of the house, and unfinished business, when the Legis- 
lature was dissolved by adjournment and lapse of time. 

At the time the assessment in question was made, then, neither 
the constitution, nor any statute of California, gave the defendant 
any right, or afforded it any legal notice of the proceeding, or 
opportunity to be heard, as to the correctness or propriety of the 
assessment. The assessment was an arbitrary exercise of power by 
the State Board of Equalization, according to its own will and 
and pleasure. It is true, that in some of the cases, (hough not in this 
case, an agent of defendant did appear before the Board, after the 
assessment was made, and sought to get the assessment reduced, 
and the Board, after hearing the application, refused to reduce the 
assessment, but upon what grounds it does not appear. The defend- 
ant offered to show, by the testimony of members of the Board, 
upon what ground the refusal was made, but the evidence was 
ruled out on the objection of the plaintiff that it was incompetent. 
As there was no Jaw authorizing such an application or hearing, or 
authorizing a modification of the assessment by the Board upon 
such application, and the listening te the application was a mere 
matter of grace, it is the legal presumption that the Board acted in 
conformity with the law, and put its refusal on that ground—that it 
would be unlawful to reduce the amount. But whether it did or 

not can make no difference. 


153 If such a right to be heard is an essential element of 


‘“‘due process of law,” the law must provide for it as a right. 
The party is not required to accept the boon by the favor or good 
uature of the officers. And as the proceeding would be wholly 
without the pale of the law, it will not be presumed that the board 
would act with that nice regard to judicial fairness, or that proper 
sense of judicial responsibility, that would characterize their pro- 
ceedings when acting wholly within the limits of their official 
duties, as imposed upon them by the law. 

Third. The next question is whether the provision of the State 
constitution under which the assessment in question was made is 
in conflict with the clause of the Fourteenth Amendment to the 
National Constitution, which provides that no State * shall deny to 
any person within its jurisdiction the equal protection of the laws.”’ 
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In order that my views on this point may be presented in a con- 
nected, unbroken, order, I shall adopt the reasoning contained in 
the discussion of the fifth point of my opinion in the San Mateo 
case, with such additional observations, incorporated at the proper 
places, as occur to me illustrative of the views entertained. In the 
forcible and accurate language of Mr. Edmunds, which I cannot 
improve, the “ Fourteenth Amendment was a new Magna Charta, 
that was in fact, in form, and in effect a fundamental security to 
every person in the State in respect of every private right that could 
be invaded, and an absolute affirmation of equality of civil rights 
to all persons before the law. The first clause forbids the State to 
touch life, liberty, or property without due process of law; and 
the second forbids that even with due process of law any person shall 
be denied the equal protection of the laws. This is the plain letter 
of the amendment. It is its intrinsic and beneficent spirit, and 
it was its purpose.” * * * 

“ What, then, is equality of protection? A civil right under a 
government is a distinct thing from a political right init. Thus a 

State may deny to females the right to vote, but it cannot 
154 deny to them the right to sue in courts or impose on their 

property all the burdens of the community. To hold other- 
wise would lead to the aflirmation of the right of the State to 
make race, or color, or religion, or age, or stature the criterion of 
civil rights, and to exert the absolute right of confiscation by classes 
or descriptions; for in such a case every person of that class or 
description would stand on an equality with his fellow-victims.”’ 

‘It is not denied that a State may classify the persons who are 
to perform certain public duties or bear certain public burdens, 
based upon personal peculiarities of either sex or calling, ete., as to 
require military service only from males, or to exempt females from 
a poll-tax, and impose a license tax upon certain trades, or tax all 
franchises of corporations and their special privileges ; but it could 
not impose a poll-tax on one-half its male or female citizens that 
it did not impose on the rest in like degree. And when we come to 
the case of property, as property, to be affected by a tax or any 
other imposition imposed upon it as a ‘hing of value, a distinction 
‘annot be made to depend upon character, or occupation, or qual- 
ity, or any individual characteristic of the citizen. To hold other- 
wise would be to set up the very essence of tyranny and arbitrary 
power.” 

“«« Kgual protection ’ is the same protection under the same circum- 
stances; all are to stand alike in like intrinsie conditions. Hold- 
ing property as property is certainly a like intrinsic condition. In 
the administration of justice, if the criterion of a right to sue be 
ralue, all must have the same right when the same value is con- 
cerned; or if the criterion be the nature of the controversy, all 
must have the same right whose cases are of the same nature. 
This appears to be too clear for discussion.” 

*‘ So, too, in the matter of taxation. If the tax, as in this case, be 
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laid upon the values of property, all persons must stand on 
155 the same footing according to the value of their respective 

property as to the proportionate burden they are to bear in 
respect to the value.” 

“The farmer must be assessed at the same rate for the value of 
his land, as the lawyer, for the value of his land, and he must have 
the same right of notice and hearing, etc., as his fellow-citizens of 
other callings; and if deductions are provided to be made from 
values on account of debts (which is only a method of reaching 
effective value) of one class of citizens, they must be made from 
those of other classes, without reference to what particular charac- 
teristics as citizens;or persons, they may have, as sex, or race, or 
age, or quality, or calling.” 

‘The basis of the imposition being property, as such, the fact that 
certain property is owned bya corporation, or a white man, or man 
of bad character, or a clergyman, cannot be made the ground of a 
levy, that both in form, in fact, and in result is unequal, and in- 
jurious. Any other doctrine, necessarily, implies, that the State 
may carry such unequal exactions to the end of complete confiscation 
by edict of all the property of any class, or man, who, during the 
passion of the hour may not be in the sunshine of popularity.” 


| 
' 
| 


It is insisted, that the constitutional provision under which the 
tax in question is levied, does not deny to the defendant the equal 
protection of the laws, and it is sought to maintain the validity of 
the provision, on the ground, that it is a proper exercise of the 
principle of classification—that the property is clasified according to 
its condition, and use—and on that ground, properly, taxed upon a 
basis different from that applied to other property. The provision 
to be considered is as follows: 

“A mortgage, deed of trust, contract, or other obligation by which 
a debt is secured, shall, for the purposes of assessment and taxation, 
be deemed and treated as an interest in the property affected there- 
by. Hzxcept as to railroad and other quasi public corporations, in case of 

debts so secured, the value of the property affected by such 

156 mortgage, deed of trust, contract or obligation, less the value 

of such security, shall be assessed to the owner of the prop- 

erty, and the value of such security shall be assessed and taxed to 

the owner thereof, in the county, city, or district in which the prop- 

erty affected thereby is situated. The taxes so levied shall be a lien | 

upon the property and security, and may be paid by either party to | 
such security; if paid by the owner of such security, the tax so 
levied upon the property affected thereby shall become a part of the 
debt so secured; if the owner of the property shall pay the tax so 
levied on such security, it shall constitute a payment thereon, and 
to the extent of such a payment a full discharge thereof; provided, 
| that if any such security or indebtedness shall be paid by any such 
| - debtor or debtors, after assessment and before the tax levy, the 
| amount of such levy may likewise be retained by such debtor or 
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debtors, and shall be computed according to the tax levy for the 
preceding | year.’ 

Whatever the property then, real or personal, mortgaged to secure 
a debt, the value of the debt so secured, in the case of ev erybody, 
" except a railroad and other quasi public corporation,” is to be deducted 
from the value of the property mortgaged, and the value only of the 
property mortgaged, ‘“‘less the value of such security, shall be as- 
sessed and taxed to the owner of the property, and the value of such 
security shall be assessed and taxed to the owner thereof.” That is 
to say, that the property is to be divided between the parties ac- 
cording to the value of their respective interests, and whatever the 
nature or extent of the interest of each in the property may be, it 
shall be taxed to the real owner. But in the case of “a railroad or 
other guasi publie corporation,” there is to be no reduction of the 

ralue of the mortgaged property—no division according to the in- 
terests of each—and the whole is to be taxed to one party, although 
he, in reality, does not own the whole. In one case, if property is 

mortgaged to the extent of half its value, the owner is taxed 
157 = upon one-half the value, and the owner of the debt secured 

or the mortgagee is taxed upon the other half. But in the 
other case, the owner of the legal title to the property is assessed 
and taxed upon the whole value of the property, arid the other party, 
who is interested to the extent of one-half, upon none. A, a natural 
person, or even a corporation other than one of the excepted class, 
has $50,000 in cash—all the property he has—and purchases of B, 
another natural person, a piece of real estate for $100,000, that be- 
ing its actual value, paying one-half down, and giving a mortgage 
for $50,000, to secure the balance of the purchase money. The con- 
stitution in effect says—and in this instance such is the real sub- 
stantial state of facts—that A and B each has $50,000 in the prop- 
erty, one-half not having been paid for by A, and each shall be as- 
sessed and paya tax upon his own interest in it, amounting to 
$50,000. A, in this instance, is worth only $50,000, and if he pays 
taxes upon a larger amount, he pays taxes upon property he does 
not really own—upon property owned by somebody else. This 
seems to be a self-evident proposition. 

C, “‘a railroad, or other quasi public corporation,” also has 
$50,000 cash, and purchases of B, for its proper use, an adjoining 
piece of real estate for $100,000, which is also its actual value, pay- 
ing $50,000, and giving a mortgage to secure the balance of the 
purchase money. "In this case, as in the other, the actual interest 
of each in the property is $50,000. They stand, precisely, upon the 
same footing in all particulars with reference to the property. C 
has only $50, 000 in the property—it not having paid for the other 
half—and B the rest. But in this case the constitution says that C 
shall, nevertheless, be assessed fur and pay taxes upon the whole 
property , double the amount he really owns, and B shall not be required 
to pay anything. That is to say, that C shall not only pay the tax on 
its own property, but the tax upon B’s property; that money, to 
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the amount of the tax assessed upon $50,000 belonging to B 
158 shall be taken by the State or county from C and appropri- 

ated to the use and for the benefit of B, to liquidate B's 
share of the public burdens. This sum, being so much more than 
C’s share of the public burdens, and being in fact B’s share, the 
result of the operation is, not only to take so much property from C, for 
public use, without compensation, but also to, arbitrarily, take it from C 
and apply it to the use and benefit of another private party, B, without 
compensation. The result would be the same, whether the property of A, 
B, and C, thus situated and mortgaged, is land, a railroad operated in one 
or more counties, or any other kind of property. 

Does a law which authorizes such proceeding—such discrimina- 
tions—bear or press equally upon A and C, or equally upon B and 
C? Is C equally protected in its rights of property with A, or 
equally protected with b, or equally with all other natural persons ; or 
all corporations other than railroad, or other quasi public cor- 
poration? Although situated precisely alike with reference to their 
property, do they feel the pressure of the public burdens, equally, 
and alike? The question does not appear to me to admit of argu- 
ment. Upon the very statement of the proposition, it seems to me 
to be self-evident that a law authorizing and requiring such vroceed- 
ings, does not afford, but expressly denies the equal protection of the 
laws. The constitution in the one case says that “ the mortgage, 
deed of trust, contract, or obligation ” shall be “* deemed and treated 
as an interest in the land affected thereby,” which, in the cases sup- 
posed, together with the debt secured, it undoubtedly, in fact, is ; 
but, in effect, the constitution says it is not so in the other case. 
Difterent kinds of property may require to be taxed in different forms 
and modes, in order to be equally taxed. And classifications of prop- 
erty, for purposes of taxation, should have reference to the just equal- 
ity of burdens, so fur as that is, practically, attainable. Classitica- 
tion should have reference to the different character, situation, and 

circumstances of the property, making a different form, 
159 or mode of taxation proper, if not, absolutely, necessary. It 

cannot be, arbitrarily, made with mere reference to the 
nationality, color, or character of the owners, whether natural or arti- 
ficial persons, without any reference to a difference in the character, 
situation, or circumstances of the property. Should second mort- 
gagees foreclose a mortgage on a railroad or other property of a 
‘railroad or other guasi public corporation,” and a natural person 
become the purchaser of the road, or other property subject to the 
prior mortgage, at the next annual assessment, the amount of the 
first mortgage bonds, or indebtedness secured, would be deducted 
from the value of the road or other property, and the amount of the 
bonds or other indebtedness assessed to the mortgagees. Such, also, 
would be the result in the case before supposed, if C—a railroad, 
or other guasi public corporation—should convey its land to a natu- 
ral person subject to the mortgage to B; and although there would 
be no change in the condition, circumstances, use, or value of the 
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property—the change being only in the owner—C’s grantee would 
only be required to pay one-half the amount of taxes which C had 
been compelled to pay, and B, who before paid nothing, would be 
required to pay the other half. Shonld the Southern Pacific rail- 
road and its lands pass into the hands of a natural person, upon a 
foreclosure and sale, under a second mortgage, subject to the mort- 
gage now on them, the value of this very security would be de- 
ducted from the value of the property at the next annual assessment. 
Thus, although the property would in all respects be the same, and 
similarly situated, and applied to the same uses—for natural per- 
sons, as well as corporations, may own and operate railroads—a 
mere change in the ownership would require and effect an entire 
change in the mode and basis of the assessment, and the amount of 
taxes levied on the owner. Nothing, it seems to me, could more 

clearly demonstrate the unsoundness of the proposition, that 
160 only an admissible classification of property for the purposes 

of taxation, is involved in the different schemes provided for 
taxing the property of “ railroad, and other quasi public corpora- 
tion,’ and the property of natural persons, and of other corpora- 
tions. Railroad and other quasi public corporations are not even 
put upon the same footing with other corporations, the latter being 
placed upon an equality with natural persons. A mere change of 
ownership under the provisions in question, largely affects the 
amount of taxes paid by.the owner upon the same property, with- 
out any change in the character, condition, value, use, or circum- 
stances of the property itself. A provision that a black man shall 
pay double the amount of taxes paid by a white man, on the same 
kind of property similarly situated and used, or upon the identical 
property, in consequence of a mere change of ownership from a 
white man to a black man, might with as good reason be sustained, 
on the principle of classification invoked. The classification in this 
vase is clearly by ownership, and not by condition or use. 

That natural persons may own and operate a railroad in this 
State, as well as corporations, is manifest from the fact that this 
road is mortagaged under the authority of the laws of the State, 
and this of itself, necessarily, involves the power to sell and convey, 
in case the occasion arises, under a decree of foreclosure, to any 
party who is willing to pay the highest price for the road. It also 
appears, as a fact, in this case, that a natural person purchased a 
railroad operated in more than one county, extending from Marys- 
ville, in the county of Yuba, to Oroville, in the county of Butte, 
under a decree foreclosing a mortgage, received his conveyance 
therefor, and, that he has been operating it, and been assessed, and 
has paid taxes upon it for more than two years past. So, also, numer- 
ous statutes of the States were introduced in evidence, granting the 
right to natural persons, not incorporated, to build and operate 

‘ailroads. “An act to provide for the construction of a 
161 _—irailroad from Mokelumne City to Woodbridge, in the county 
of San Joaquin.” Statutes 1862, page 97, and an act author- 
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izing the building of a railroad from the Embarcadero on the bay to 
Petaluma, in Sonoma county (id., 295), are examples of numerous , 
acts of a similar character found seattered through the volumes of | 
the’ statutes from that time to the present. Thus private parties 
owning and operating railroads, covered by mortgages and situated 
in all respects precisely as railroad corporations are situated with 
respect to the same kind of property, would only be required to pay 
taxes upon the excess of the value of the road, or other property, 
over the value of the security; while the holder of the security "| 
would be assessed for and pay the taxes on the value of the security. 


The personal liability of each would only extend to the tax on his | 
own interest, and, in many instances, the value of the security would | 
equal the whole value of the property, thereby relleving the mort- | 


gagor of al] taxes on the property. This is not classification, there- 
fore, by its condition or use, for the purposes of taxation at all, but 
by ownership. 

There is no difference in the rate imposed; it is taxed according 
to its value, like all other property ; no more, and no less tax, in 
the aggregate, is levied. It is, therefore, taxed upon the same prin- 
ciple as other property; no more and no Jess revenue is raised by 
the classification. The State is not benefited. The burden is sim- 
ply taken from the owner and thrown upon one who does not own 
the property taxed. It is not taxed to, and made a personal charge 
upon, the owner, as other property is under like circumstances. 
This is the only difference, and that does not affect the principle of 
the taxation. Unless it is competent to class the property of Jones, 
whether land, or railroad, or other property, when mortgaged, as 
belonging to Smith, and compel Smith to pay the taxes as a personal 
charge or liability imposed upon him, on the property of Jones, who 

is not to be taxed or charged upon the property at all, when 
162> the same thing is not done as to other property of like kind 
and similarly situated, then, this provision of the State con- 
stitution cannot be maintained on the principle of classification, or 
! any other. The interests of the mortgagor and mortgagee are not 
the same—not identical. The estate of one begins where the estate 
of the other ends. They both together, under that clause which 
makes the mortgage in al! cases—as it does in terms—an interest in | 
the land, for the purpose of taxation, make up the whole, so far as 
classification for the purpose of taxation is concerned. 
Suppose the position of the parties, the mortgagor and mortgagee ‘ 
in this case, in regard to the imposition and payment of the tax had . 
been reversed, and the constitution had imposed the tax upon the 


Wie « 


whole, as a personal charge upon, and compelled payment by the 
| mortgagee—the holder of the security—instead of upon the mort- 


gagor, the mortgagor not being taxed at all, would such a provision 
have been valid upon the principle of classification, or any other? 
Would the mortgagee stand upon the same footing as other mort- 
gagees? I apprehend that such a provision would not stand for a 
moment in the presence of the provision in the National Consti- 


eee a ee ee ee 


i) 


SOUTHERN PACIFIC RAILROAD COMPANY. 133 


tution assuring to all the equal protection of the laws. Such a pro- 
vision would not operate equally upon the two parties interested in 
the property, nor upon the mortgagee, thus taxed, and other parties 
in like circumstance, where the mortgagors are natural persons, or 
other corporations, who are only compelled to pay taxes upon the 
interests in property which they actually own. If the holder of 
the security could not be taxed for the interest held by the owner 
of the railroad, land, or other property mortgaged, no sound reason 
is apparent for holding that the mortgagor can be taxed for the 
whole, and especially where, as in this particular instance, the value 
of the security is greater than the value of the estate of the other 
party. There cannot be one law for one person, and a differeut 
and more onerous, law for another, similarly situated, and 
163 both enjoy the equal protection of the laws in the particulars 
wherein such laws differ. 

Conceding the Fourteenth Amendment to apply to taxation, as it 
undoubtedly does, I think I hazard little in saying that no possible 
reasoning can justify such classification or discrimination under it, 
that classification upon which such principles is arbitrary, tyrannical, 
and unjustifiable. 

There can be no valid classification of property under the State 
constitution, tor purposes of taxation, based upon the uses to which it 
is applied, except so far as the use may give additional value to the 
property; and the principle under the constitutional provision requiring 
all property to be taxed at its value, would only authorize the increase, 
or modification of the assessment, by adding the increased value so 
arising from the use. One owner may pasture his land; another 
raise wheat, cotton, or sugar cane; another plant a vineyard for the 
production of wine, or an orange grove; another erect buildings 
upon his land and enjoy the rents arising therefrom; and “another 
devote his to the construction and operation of a railroad. If any 
of these uses give additional value to the land, or other property, it 
must still be taxed at its actual value be it greater or less. But 
under the constitutional provision requiring all property lo be taxed at 
its actual value it cannot be classified by its uses, for the purpose of 
applying other principles of taxation than value as a basis ; or for the pur- 
pose of faxing it according lo ownership, 80 as to make one class of owners, 
as such, pay more than another » OT Olle class of oiners pay the laxes that 
ought to be assessed against and paid by another class. The State con- 
stitution does not profess to classify upon the basis of she uses to 
which property is applied. It recognizes no such principle in terms 
or by implication. It says nothing about uses, but classifies, in 
terms, by ownership, and includes all of the property of the same 

owners in its class for non deduction of the value of the se- 
164 curity—lands and other property held for sale, as well as 
property used for operating railroads, or other corporate uses 
of quasi public corporations—without making any reference what- 
ever to its uses. The only rule by which any property is author- 
ized to be assessed is according toits value. ‘The constitution, arbi- 
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trarily, provides, as to a particular class, that they shall pay the taxes 
upon the interest—according to the constitutional definition of prop- 
erty—in the property held by another class of owners, who are 
allowed to escape taxation altogether, and in this particular the 
laws do not bear upon or protect the former equally with the latter. 
It provides that railroads and other quasi public corporations shall 
pay taxes upon property they do not own, shall pay other people’s 
taxes. This discrimination against such corporations is not a taxa- 
tion, but a confiscation of their property, not for the benefit of the pub- 
lic, for there are no more taxes collected in the aggregate, but for the benefit 
of other property owners, who thereby escape their share of the public bur- 
dens. If the arbitrary discrimination and classification found in 
this case can be legally made under the National Constitution, and 
the law of the land, then the subordinate State constitution, or 
law, can be so framed as to dispose of a man’s rights in property of 
all kinds by arbitrary classification and definition without regard to 
the real facts, circumstances, or condition of the property. A per- 
son may, by such subordinate statutory provisions, be classified and 
detined out of the equal protection of the laws guaranteed by the 
National Constitution; and if so, with reference to this provision, 
he can also be classified and defined out of uniformity in the opera- 
tion of the laws in other particulars; out of the protection of due 
process of law, and of the provision forbidding a law impairing the 
obligation of contracts, or taking property for public use without 
just compensation ; and, indeed, out of all the guaranties of the 

constitution, State or National. Iam not arguing that prop- 
165 erty of all kinds may not be taxed where it is found, provided 

all owners are put upon the same footing; but in this case 
there is a personal liability sought to be enforced against the de- 
fendant for taxes not imposed upon others in like circumstances, 
without any means provided for reimbursement, such as are appli- 
cable to others similarly situated by the party who ought to pay the 
tax. 

For authorities, including decisions of the United States Supreme 
Court, illustrating this point, reference is made to the San Mateo 
case, 8 Sawy., 302-4. 

It is argued that the taxing of the whole value of mortgaged 
property of railroads and other guasi public corporations, to the 
corporation owning it subject to the mortgage, while the 
same thing is not done with respect to the property of natural 
persons, or other corporations similarly situated, is valid as being 
simply a franchise tax—a tax for the privilege of being a corporation, 
‘*a tax imposed as a return for privileges and powers not possessed 
by individuals.” It is further said that it is not material by what 
standard a franchise tax is measured—whether the tax is in gross or 
measured by receipts, the amount of property acquired, or by any 
other standard; and cases are cited from some of the States where 
a franchise tax is claimed to have been sustained on such principals, 
But this view wholly ignores the provisions of the State constitution 
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itself on the subject. This is not, and does not purport to be, in any 
sense, a franchisetax. A franchise tax is otherwise, in express terms, 
provided for. The constitution itself prescribes how a franchise tax 
shall be assessed, and that is like all other property, “in propor- 
tion to its value.” “All property * * * shall be taxed in pro- 
portion to its value, to be ascertained as provided by law.” (Art. xiii, 
sec. 1.) ‘The word property, as used in this article and section, is 
hereby declared to include money, credits, * * * franchises, and 
all other matters and things * * * capable of private owner- 
ship. (Ib.) 
166 Again, “‘ the franchise, roadway, ete., of all railroads oper- 
uted in more than one county in this State shall be assessed 
by the State Board of Equalization at their actual value.”  (Ib., see. 
10.) Thus the franchises of the defendant, under the constitution of 
California, can only be assessed like other property, according to 
‘‘ their actual value,” bethat more or less. ‘Their franchises have, 
therefore, already been otherwise assessed at their value—all the 
constitution will allow—and this discrimination is not, and cannot 
be, under the constitution of California, a franchise tax. It has no 
reference to the franchise. It is simply in law what it is, in fact, an 
arbitrary and unjustifiable discrimination against railroad and other 
quasi public corporations, that cannot be maintained under the 
Fourteenth Amendment to the National Constitution, guaranteeing 
to every person the equal protection of the laws. 

Great stress was laid in the arguments of plaintiffs’ counsel upon 
the growing and overweaning power and greed of corporations; 
and it was, vehemently, asserted that this is a struggle between the 
people and the corporations for supremacy; that corporations, by 
corrupt means, and through their large and widespread influence, 
have obtained, and they are obtaining, control of legislatures, etc., 
ete. 

If this be so, then it is of the utmost importance to every natural person 
in the United States that these guaranties of the Fourteenth Amendment to 
the National Constitution should be maintained in all their length and 
breadth. They are the only means of protection left to the people. If these 
unequal taxes can be imposed upon the class of corporations named in the 
constitution the position of the parties can be reversed, and the unequal tax 
now thrown upon the corporations may, hereafter, be imposed upon the other 
parties. If these can be taxed without a hearing, then all, or any class of 
persons can be taxed without a hearing ; and if there is good ground for 

the alarm manifested by the eounsel of the plaintiff, such corpora- 
167 tions, when they acquire the deprecated power and control indicated, 

will not be likely to be slow in shifting the unequal burden to the 
other side. Thereis, therefore, upon that hypothesis, no safety to the people, 
except in most rigidly maintaining the guaranties of the Fourteenth Amend- 
ment in their broadest scope. 

Fourth. Upon the point as to whether the provision of the State 
constitution under which the tax in question was levied is valid by 
virtue of the power of the State over corporations under the author- 
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ity reserved to the State under the constitution to amend, alter, or 
repeal the Jaws under which they were organized, or otherwise, I 
refer to the quite full discussion of the point under the sixth head 
in my opinion in the San Mateo case, 8 Sawy., 304. I shall, how- 
ever, make some additional observations. 

In order to sustain the validity of the tax on that ground, the 
constitutional provision must operate as an amendment to the general 
statute of California, by which it imposes upon railroad and other 
quasi public corporations under the amended statute, as a condition 
of their coutinued existence, a liability to be taxed, otherwise than 
as natural persons and other corporations are taxed. It is not pre- 
tended by anybody, that any express intention to amend the act 
relating to corporations, is found in the new constitution; or that 
any reference is anywhere made to the act. The operation of the 
amendment of the statute is sought to be worked out by implications, 
and the necessities of the case which require the tax to be sustained 
on that ground, as there is no other on which it can rest. But 
repeals, or amendments of statutes by implication, never were 
favored; and under our constitution, limiting the power of the 
Legislature to the passage of acts embracing but a single subject, 
which must be expressed in the title of the act, and forbidding an 
amendment, otherwise than by re-enacting the whole section as 
amended, would seem to render the rule still more restrictive in its 

operation. No reference to this matter of taxation is made 
168 in any part of the chapter devoted to corporations. The 

provision is found in the chapter providing for taxation, and 
which deals with taxation, and, only taxation, as taxation. It is mani- 
fest, that the idea of amending the act relating to corporations, was 
never contemplated by the convention in framing, or the people in 
adopting, the constitution. We are satified, that the charge must 
be sustained, if sustained at all, only, as a tax, without reference to 
the power of the State to impose further conditions upon corpora- 
tions not imposed at their creation, by amendment to the general 
laws under which they became incorporated. 

But if the State, under its power to amend the laws under which 
corporations are formed, is entitled to impose this charge, not im- 
posed upon natural persons, and other corporations, under like cir- 
cumstances, as a condition of its continued future existence, the 
corporation is not bound to accept the condition, and goon. No 
charter can be forced upon ean association of natural persons, and 
no new, or more onerous conditions can be forced upon a corpora- 
tion, already, formed. It may elect to dissolve and retire from the 
field of enterprise occupied, rather than accept the new conditions ; 
and such conditions might be imposed as would compel that course. 
But, until accepted, they from no part of the charter, and impose no new 
valid obligations. An acceptance of the new conditions cannot be 
presumed while the corporation is protesting, that none have been 
imposed ; or, if attempted to be imposed, is insisting, that they are 
invalid—void and of no effect—and in every way, and by all means 
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in its power, is resisting the attempt of the State to give effect to 
this assumed change in its rights and obligations—while it is still 
denying the power of the State to make the change. ‘Till the cor- 
poration elects to accept the new conditions imposed, or gives some 
evidence of such election, rather than dissolve, there is no implied 
promise or obligation to assume the additional burdens laid upon 
it, or, as in this instance, to pay the additional tax thus im- 
169 posed in invitum, upon which an action can be maintained. 
This corporation, like every other person, against whom a 
right is claimed, certainly, is entitled to litigate the question, whether 
any new valid obligations, or conditions, have been imposed upon 
it, before it can be cailed upon to determine whether it will dissolve 
and retire, or accept the conditions and proceed. A refusal to aecepl 
surely can give no right of action, which depends upon acceptance. If 
there is any remedy in behalf of the State, against a corporation 
declining to accept, but still continuing to exercise its functions in 
violation of the existing law, it it by some proceeding in the courts, 
in the nature of an information, to dissolve the corporation and 
wind up its affairs; and this, it appears to me, is the remedy in this 
case, if there is an amendment tothe act under which the defendant 
is incorporated, imposing the liability of this unequal and unjust 
tax upon it, as a condition of its continued existence, and the cor- 
poration refuses to accept it, or to submit to it. 
The doctrine asserted and sought to be maintained, that because 
a corporation owes its origin and existence to the State—is a crea- 
ture of the State—it and all its belongings are under the arbitrary 
power and control, and at the absolute mercy, of the State, is mon- 
strous. The State, through general laws applicable to all similar 
corporations, may abolish corporations, may take away their facul- 
ties, may enlarge or restrict their powers and functions for the fu- 
ture; but it cannot lay its hand upon their lawful acquisitions or 
property otherwise than as upon the acquisitions and property of 
natural persons. Although the title and management of these are 
vested in the ideal being called a corporation the ultimate property 
is in the corporators, and their rights in the property and acquisi- 
tions are as sacred in their corporate as in any other of their rela- 
tions to society, or to the State. 
Had the State constitution provided, that the property of 
170 ~=corporations might be taken for public use without any com- 
pensation, and without a trial or hearing of any kind, such 
as for the sites of public buildings, public streets, or squares, or for 
the use of railways, and the corporations had denied and resisted 
the validity of such provision, 1 apprehend that no court would 
hold, that because it did not immediately dissolve and retire from 
business upon the adoption of such a provision, that it had been ac- 
cepted and, thenceforth, become one of the conditions of the future 
continued existence of the corporation, and in consequence of the 
fact that its property might, thenceforth, be arbitrarily taken and 
appropriated to public use without any hearing or compensation, 
8—1200 
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Yet, such a provision would be no more monstrous than the doc- 
trine sought to be maintained. Indeed, it is the necessary logical 
sequence of the doctrine. 

From these considerations, and those expressed upon this point 
in the San Mateo case, and from the expressed terms of the consti- 
tution itself, it is clear to me that the provision in question attempts 
to provide only for exercising the sovereign power of taxation—has 
no other end to accomplish, and accomplishes, no other purpose, 
and that the rights of the parties must be determined on that 
hypothesis alone—that is to say, the hypothesis that it is a tax 
merely, without any reference to a change of the fundamental con- 


ditions upon which the corporation is to continue in existence. If 


not, then, that the new conditions have not been accepted, and there 
is no ground upon which this action can be maintained. The suit 
is simply one at law fora tax, and nothing else, and the plaintiff 
must recover on that theory and on the case made, or not at all. If 
this tax can be imposed upon the defendant simply because it is a 
corporation, when it could not be imposed upon natural persons 
holding, owning, and using its property under like conditions in all 
other respects, then it would be difficult to point out what rights are 
left to corporations, or natural persons in their corporate re- 
171 lations, which the State, under the Fourteenth Amendment, 
or otherwise, is bound to respect. 

Fifth. At the time of the assessment and levy of the tax in ques- 
tion there was a deed of trust in existence, and operative, to secure 
a large indebtedness, executed by defendant to D. O. Mills and 
Lloyd Tevis, before the adoption of the present constitution of the 
State of California, which covered the Southern Pacific Railroad, 
its track, depots, rolling-stock, and all appurtenances—the road 
aggregating 1,150 miles in length, of which over 700 are completed 
and in operation. It also covered all the lands granted by the 
United States to aid in the construction of said railroad, aggregat- 
ing, as estimated, 10,000,000 acres after excluding reserved lands 
embraced in the statutory description. This deed of trust or mort- 
gage was duly recorded in the several counties of the State through 
which the road extended and in which the lands were situated. 

A portion of the road, and of the lands mortgaged, was situated 
in the county of Santa Clara. The mortgage was for $46,000 per 


mile, of which amount bonds have been issued to the amount of 


$39,000 per mile. The lands mortgaged, so far as they had been 
patented, including the lands in Santa Clara county, have been 
taxed to defendant, in the several counties in which they were situ- 


ated, at their full value, and without any reduction on account of 


the mortgage, and the taxes duly paid. So, also, no reduction in 
the amount of the assessed value of the road, rolling-stock, etc., was 
made in consequence. Thus, all the property embraced in the 
mortgage was taxed to the defendant at its full value, without any 
reduction in the amount on account of the mortgage. The trust 
deed contained the following covenant: ‘‘ And the said party of the 
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first part hereby agrees and covenants, to and with the said parties 
of the second part, and their successors in trust, that it will pay all 
ordinary and extraordinary taxes, assessments, and other public 

burdens and charges which may be imposed upon the 
172 _— property herein described, and bereby mortgaged, and every 

part thereof; and the said parties of the second part, the 
surviyor of them or their successors in said trust, or any one or 
more of the holders of said bonds, may, in case of default of the 
said party of the first part in this behalf, pay and discharge the 
same, and auy other lien or incumbrance upon said property, which 
may in any way, either in law or equity, be or become in effect a 
charge or lien thereon prior to these presents, or to which this 
mortgege may be subject or subordinate, and for all payments thus 
made the parties so making the same shall be allowed interest 
thereon at the rate of seven per centum per annum, and such pay- 
ments, with the interest thereon, shall be, and are hereby, secured 
to them by these presents, and declared to be payable and colleeti- 
ble in the same sort of currency or money wherein they shall have 
been paid, and the same shall be payable by said party of the first 
part to said parties of the second part, upon demand, in trust for the 
party or parties paying the same, and may be paid out of the pro- 
ceeds of the sale of said property and franchises hereinbefore pro- 
vided.” 

It is gravely and earnestly insisted here, that under this covenant 
the defendant had bound itself to the trustees to pay the whole 
taxes assesse(1 upon the property covered by the mortgage; that if 
the tax should be assessed upon defendant, and there should be a 
recovery in this case and payment of the judgment, the defendant 
would pay no more than it is bound to pay under the covenant in 
the trust deed, and could not be injured; therefore, the tax is valid, 
and a recovery should be had in this action, even though the tax, 
as levied against the defendant, is unauthorized by any valid law, 
or was levied without the authority of any law. It would. seem to 
be only necessary to state the proposition to make manifest its 
falluey. The proposition, in substance, is, that if a valid tax had 

been levied the defendant had bound itself by a contract to 
173 _—sprotect a third party, with whom the plaintiff is not in privity 

against it, by payment, or allowing such third party to pay 
it, and make it a secured charge against defendant. And since this 
is so, although it is not authorized by any valid law, it would not 
injure the defendant to levy the tax against it, and compel it to pay 
the whole amount of tax that ought to have been properly levied on 
somebody on account of the property; therefore, the plaintiff 
ought to recover, although there is no valid tax levi ed against him, 
or ‘anybody else—no tax for which anybody is now legally liable. 
Somebody ought to have been made personally liable to pay this 
tax bya proper and legal assessment of it; and if anybody had been 
made liable, defendant would have been bound to pay it under its 
covenant, but there was: no valid assessment, either against the de- 
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fendant or anybody else, yet the defendant is personally liable, and 
plaintiff ought to recover. Such is the reasoning presented to us. 
This tax as levied, is either valid, as properly ‘levied under the 
law, or it is void, and its validity must depend upon the law. It 
cannot depend upon the fact, that private parties, by an anterior 
contract, with which the State ‘and county are not in privity, had a 
stipulation as to which should pay any tax properly levied. Tf valid, 
as against defendant, so as to make it, personally, responsible, then 
the plaintiff is entitled to recover, whether it would be injured or 
not, and there is no need to invoke the principle, that defendant 
‘annot be injured by doing what it is insisted it in good morals 
ought to do. If the tax, as levied, is not valid, and a legal per- 
sonal charge wpon the defendant, under the law, without regard to 
any contract between private parties as to who shall pay a ralid tax 
upon the land, when levied, then there is no valid tax, or personal 
charge, against anybody, for no tax purports to have been levied 
against the trustees in the trust deed, or against the holders of the 
security. There is no tax upon which the covenant can 
174 operate. This-action is not based upon moral equities, or 


even upon equities recognized and enforced by courts of 
| => e 


equity. It is a dry action, at law, to recover what is alleged to be 
u sum of money /egally due, and tor which the defendant is legally, 
personally, liable by reason of a valid levy of a tax against it. That 
is the cause of action alleged, and upon that a recovery must be 
had, if at all, and according to the allegata of the complaint. This 
is not a suit in equity to enforce a lien for a tax. It is not an ap- 
plication for an injunction against the collection of the tax, In 
which, possibly, the court might consider whether there were any 
equities which should call upon it to deny the injunction, or relief, 
affirmatively, sought. It is not a case ‘or the exercise of discretion. 
It is an action resting upon a strictly legal personal liability. It is 
not enough, that a valid tax to some extent might have been levied. 
There must be such a tax, as throws a legal liability upon the de- 
fendant to pay to the plaintiff the sum claimed, or there can be no 
recovery. But had there been a valid tax levied against the cove- 
nantee, or mortgagee, on account of the property, this would not 
have authorized a recovery against defendant by reason of the cove- 
nant alone. The covenant cannot affect the case. The covenant 
wus between the defendant and the trustees, for the benefit of the 


latter, or rather the bondholders secured, and not for the benefit of 


the plaintiff’ The plaintiff is not in privity with them. But sup- 
pose the covenant had been between defendant upon a due consid- 
eration, and the trustees, expressly made for the benefit of the plain- 


tiff, in such form, if such could be, as to give plaintiff a right of 


action on the covenant. It would be necessary to set out the con- 
tract on which the right of action rested, and make it the basis or 
ground of action. Nothing of the kind has beendone. The theory 
of this action is, that a valid tax has been legally assessed against 
defendant, for ‘which it is, personally, liable ‘under the con- 


Co 


SOUTHERN PACIFIC RAILROAD COMPANY. 141 


175 stitution, and a recovery is sought on that ground in the 
complaint, and upon no other; and it can be had upon no 
other. 

There were two kinds of covenants in use in mortgages and trust- 
deeds at the time the trust-deed in question was executed; one a 
covenant that the mortgagor would pay al! taxes that might be as- 
sessed on the mortgaged property, and in default of payment, that 
the mortgagee might pay it himself for the protection of his security, 
and upon such payment that the taxes so paid should be added to 
the debt, and draw like interest. This was simply to protect his 
security against other parties who might subsequently acquire liens, 
and to convert his advances into principal and fix the rate of inter- 
est. The purpose of this covenant was not to render the mortga- 
gor liable to pay a tax which he was not already liable to pay, but 
it was to enable the mortgagee to pay it for its own protection, in case 
the mortgagor did not, and take away the voluntary character of the 
pay ment, so that he could convert it into a secured debt, drawing 
interest as apart of the principal. The other was that the mort- 
gagor would pay not only all taxes levied on the mortgaged 
property, but also all taxes that should be levied upon the moneys 
loaned and secured. This was an indirect way of increasing the 
interest paid on the loan, and imposed an additional burden upon 
the mortgagor. This last covenant is now forbidden and rendered 
void under the new constitution. 

The covenant in the mortgage in this case is clearly of the first 
kind. It only required the mortgagor to pay the taxes or liens 
which it was at that time bound to pay without the covenant, and in no 
way extended its. liability. A law, or constitutional provision, which 
should compel him to pay the taxes assessed upon the property of 
the mortgagee would enlarge his liability beyond that covered by 
his covenant, and be void. This covenant only extended to taxes 
for which the defendant was already liable. Besides, if no valid 

tax has been levied, then the case is not within the covenant, 
176 ~—s for the defendant cannot be called upon under the covenant 
to pay a tax absolutely void. 

Again, suppose the covenant had been in a mortgage or trust- 
deed between two natural persons, made at the same time, the sum 
secured being the whole value of the property. Under the consti- 
tutional provision in question, the value of the security, which in 
the case supposed is the whole value of the property, must be as- 
sessed to the holder of the security, and made a personal charge on 
him alone. It could not be assessed to the mortgagor, and made a 
personal charge or liability on him, and enforced by a suit fora 
personal judgment; because there is no statute, or constitutional 
provision, purporting to authorize such a proceeding. Yet he has 
covenanted with the holder of the security in the same sense as in 
the trust-deed in question, to pay the whole tax levied on the land, 
and he would not be injured according to the theory of the plain- 
tiff, if the whole tax should be assessed and recovered against him. 
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If such assessment should be made against the mortgagor instead of 


the mortgagee without any law for it, or even purporting to author- 
ize it, and a suit be brought to recover a personal judgment for the 
amount, I apprehend that no counsel would be found bold enough 
to urge that the utter invalidity of the tax is no defense against the 
suit, for the reason, that if a proper tax had been levied against the 
proper party, he would be bound by his covenant with that party 
for the protection of that party’s interest, alone, to pay the tax, and, 
therefore, he is not injured. If such an action under such circum- 
stances could not be maintained against the mortgagor, then it 
cannot be maintained against the mortgagor in this case, other- 
wise there is one law for this defendant, and another law for 
natural persons, occupying in all respects with reference to their 
property precisely the same situation; and there is a manifest de- 
nial of the equal protection of the laws in this particular as well as 

in the others. They are not equal before the laws. 
177 ~—s If the constitutional provision in question is void, then there 

is no law under which this tax could be levied against defend- 
ant, and it is utterly void and cannot form the basis for a recovery. 
In my judgment the provisions of the State constitution upon which 
the validity of this tax and the right to recover alone, rest, violate 
the provisions of the Fourteenth Amendment in question, in four 
vital particulars. 

1. They assess railroad and other quasi public corporations upon 
a different basis from that adopted with respect to natural persons, 
and other corporations similarly situated with respect to their 
property in the particulars in these opinions and in the opinions in 
the San Mateo case pointed out. 

2. They provide, with respect to all property other than railroads 
operated in more than one county, an opportunity to be heard in 
the course of the proceeding to assess their property before the 
ussessment becomes irrevocably fixed, while they afford no such 
notice or opportunity to be heard with reference to railroads ope- 
rated in more than county, and in both these particulars deny to 
the defendant the equal protection of the laws within the meaning 
of the Fourteenth Amendment to the National Constitution. 

3. In not affording notice and an opportunity to be heard before 
the tax becomes finally and irrevocably fixed, they deprive’ the de- 
fendant of its proper ty without due process of law. 

4. In assessing a tax and enforcing it as a personal liability 
against defendant upon property which it does not own, but which 
is owned by other parties, who pay no tax upon it, the defendant’s 
property, to the extent of the amount taken beyond his proper 
share of the public burden, is taken for public use both without 

due process of law and without compensation. 
178 As there must be judgment for defendant upon the points 
arising under the National Constitution, it is unnecessary for 
us to extend these opinions by examining the questions arising 
alone under the State laws and constitution over which we would 
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have had no jurisdiction but for the fact that the questions already 
discussed are in the case. Those are questions more properly be- 
longing to the State courts. We have found the facts in the case, 
however; and if it should turn out that we are in error upon the 
points decided, the Supreme Court will be called upon to decide 
those questions also. If we are not in error, then those questions 
will doubtless be left to the Siate courts, where they properly be- 
long. 

For the reasons herein, and in the opinion of the presiding jus- 
tice stated, in addition to those given in the several opinions deliv- 
ered in the San Mateo case, I think judgment should be rendered 
for defendant, as directed. 

September 17, 1883. 

Endorsed: Read in open court, September 17, 1883. L. 8S. B. 
Sawyer, clerk. 

Bond on Writ of Error. 
179 In the Supreme Court of the United States. 
THe County oF Santa Ciara, Plaintiff in Error, 


US. 
THe Sourwern Paciric RartLroaD Company, a corporation, De- 
fendant in Error. 

Know all men by these presents, that we, Edward E. Potter’ and 
Charles L. Taylor, are held and firmly bound unto the Southern 
Pacific Railroad Company, a corporation, defendant in error herein, 
in the sum of five hundred dollars, lawful money of the United 
States of America, to be paid to the said, the Southern Pacifie Rail- 
road Company, its successors or assigns. To the payment of which, 

well and truly to be made, we bind ourselves, and each of 
180 _ius. jointly and severally, and our and each of our heirs, ex- 
ecutors and administrators, firmly by these presents. 

Sealed with our seals. Dated the 20th day of October, A. D. 
1883. 

Whereas the above named county of Santa Clara, in the State 
of California, United States of America, has prosecuted a writ of 
error to the Supreme Court of the United States to reverse the 
judgment rendered by the circuit court of the United States, for the 
district of California, in the cause entitled, County of Santa Clara, 
plaintiff, versus The Southern Pacific Railroad Company, a corpo- 
ration, defendant, (No. 3074.) 

Now, therefore, the condition of this obligation is such that if the 
above named county of Santa Clara, plaintiff in error, shall prose- 
cute its said writ of error to eftect and answer all costs, if it shall 

fuil to make good its plea, then this obligation shall be void, 
181 otherwise to remain in full force and virtue. 
ED. E. POTTER, 
C. L. TAYLOR. 
Signed, sealed, and delivered in presence of— 


ALFRED BARNSTOW. 


144 COUNTY OF SANTA CLARA VS. 


Unitep States oF AMERICA, 
District of California, 

Edward E. Potter and Charles L. Taylor, being duly sworn, each 
for himself deposes and says, that he is a householder in said dis- 
trict, and is worth the sum of five hundred dollars in lawful money 
of the United States of America, exclusive of property, exempt from 
execution, and over and above all debts and liabilities. : 

ED. E. POTTER. [sEAt. ] 
C. L. TAYLOR. — [seEat.] 


Subscribed and sworn to before me, this 20th day of October, A. 
D. 1883. 
[SEAL | OTIS V. SAWYER, 
| Notary Public. 


182 Endorsed: The form of the within bond and the sufficiency 
of the sureties thereon are hereby approved. 
(Signed) LORENZO SAWYER, 
U.S. Circuit J udge. 
Filed 20th Octo., 1883. 
L. 8. B. SAWYER, Clerk. 


183 I, L. 8. B, Sawyer, clerk of the circuit court of the United 
States, of the ninth judicial circuit, in and for the district of 
Jalifornia, do hereby certify that the foregoing one hundred and 
eighty-two written and printed pages, numbered from | to 182, in- 
clusive, are a full, true, and correct copy of the record, and of all 
proceedings in the therein-entitled cause, and that the same together 
constitute the return to the annexed writ of error. 
Witness my hand and seal of said circuit court, this 24th day of 
October, A. D. 1883. 
[ SEAL. | L. 8. B. SAWYER, Clerk. 


184 UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the judges of 
the circuit court of the United States, of the ninth judicial 
circuit, in and for the district of California, greeting: 


Because in the record and proceedings, and also in the rendition 
of the judgment of a plea which is in the said circuit court, before 
you, between The County of Santa Clara, plaintiff in error, and The 
Southern Pacific Railroad Company, a corporation, defendant in 
error, a manifest error hath happened, to the great damage of the 
said plaintiff in error, as by his complaint appears, and it being fit 
that the error, if any there hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in this behalf 
you are commanded, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and proceed. 
ings aforesaid, with all things concerning the same, to the Supreme 
Court of the United States, together with this writ, so that you 
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have the same at the city of Washington, in the District of Colum- 
bia, on the twenty-second day of October, A. D. 1883, in the said 
Supreme Court, to be there and then held, that the record and pro- 
ceedings aforesaid be inspected, the said Supreme Court may cause 
further to be done therein to correct that error, what of right and 
according to the law and custom of the United States should be 
done. 

Witness the Hon. Morrison R. Waite, chief justice of the 
Supreme Court of the United States, this 20th day of October, in 
the year of our Lord one thousand eight hundred and eighty- three, 
and of the Independence of the United States the one hundred 
and eighth. 

[SBAL. ] L. S. B. SAWYER, Clerk. 


The above writ of error is hereby allowed. 
LORENZO SAWYER, 
U.S. Cireuit Judge. 


185 The Answer of the Judges of the Circuit Court of the United States 
for the District of Califor nia. 


The record and all proceedings of the plaint, whereof mention is 
within made, with all things touching the same, we certify under 
the seal of our said court to the Supreme Court of the United 
States within mentioned, at the dav and place within contained, in 
a certain schedule to this writ annexed, as within we are com- 
manded. 

By the court. 


[SEAL. | L. 8S. B. SAWYER, Clerk. 


Endorsed: No. 3074. United States Supreme Court. The County 
of Santa Clara, pl’ff in error, vs. The Southern Pacific Railroad 
Company, def’t in error. Writ of error. 


186 UNITED STATES OF AMERICA, 88: 


To the Southern Pacific Railroad Company, a corporation, greeting: 


You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States, to be held in the city of Wash- 
ington, District of Columbia, on the twenty-second day of October, 
A. D. 1883, pursuant to a writ of error filed in the clerk’s office of 
the circuit court of the United States, of the ninth judicial circuit, 
in and for the district of California, wherein the County of Santa 
Clara is plaintiff in error, and yon are defendant in error, to show 
cause, if any there be, why the judgment in the said writ of error 
mentioned should not be corrected, and speedy justice should not 
be done to the parties in that behalf. 


Witness the Honorable Lorenzo Sawyer, judge of the circuit 
court of the United States for the district of California, this 20th day 


19—1200 


146 COUNTY OF SANTA CLARA VS. SOUTHERN PACIFIC R. R. CO. 


of October, A. D. 1883, and of the Independence of the United 
States the 108th. 


[ SEAL. ] LORENZO SAWYER, 
U.S. Circuit Judge. 
187 Endorsed: 3074. United States Supreme Court. County 


of Santa Clara, pl’ff in error, vs. The Southern Pacific Rail- 

road Company, def’t in error. Citation. Service of a copy of the 

within citation is hereby acknowledged. Oct. 22, 1883. L. D. 
McKisick, att’y for def’t in error. 

Endorsed on cover: California C. C. U. 8S. No. 1200. The 


County of Santa Clara, plaintiff in error, vs. The Southern Pacific 
Railroad Company. Filed 5th November, 1883. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, I=s4. 


No. 9&4. 


THE PEOPLE OF THE STATE OF CALIFORNIA, 
PLAINTIFF IN ERROR, 


US. 


THE CENTRAL PACIFIC RAILROAD COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF The UNITED STATES FOR THE 
DISTRICT OF CALIFORNIA. 


FILED OCTOBER 3, 1354. 


OCTOBER TERM, 1=s4. 


No. 984. 


THE PEOPLE OF THE ATE OF CALIFORNIA, 
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THE CENTRAL PACIFIC RAILROAD COMPANY. 
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THE PEOPLE OF THE STATE OF CAL. Vs. C. P. R. R. CO. 
a Transcript on Writ of Error. 


In the Cireuit Court of the United States for the District of Cali- 
fornia. 


Tue PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, \ 
Ss. - No. 2845. 
Tue Centrat Pacrric Ramroap Company, Defendant. ) 


] Complaint. 
[In the Superior Court, County of Fresno, State of California. 


Tue PEOPLE OF THE STATE OF CALIFORNIA, Plaintiffs 
> 
Us, 


Tue CentTRAL Pacirvic RAILROAD Company, Defendant. 


Plaintiff avers that the defendant, a corporation duly incorporated 
under the laws of the State of California, is inde bted to plaintiff in 
the sum of $25,950.50, State and county taxes for the fiseal year 1881, 
with five per cent. added for the non-payment of such taxes and 50 
cents costs of collection to date. 

Plaintiff demands judgment for said several sums, and prays that 

an attachment may issue in form as prescribed in section five 
2 hundred and forty of the code of civil procedure. 
I. HALL, 
Tax Collector o Fresno County. 
D. S. & L. TERRY, 


Attorneys for ait Tax Collector. 


Endorsed: No. 374. Superior court, Fresno county. The People 
of the State of California vs. ‘The Central Pacific Railroad ‘Com- 
pany. Complaint. Filed 22 April, 1882. A. M. Clark, clerk. 

3 Summons, Return to. 
OFFICE OF THE SHERIFF OF 
THE City AND County OF SAN FRANCISCo. 

I hereby certify that I received the annexed summons on the 26th 
day of April, A. D. 1882, and personally served the same on the 27th 
day of April, A. D. 1882, upon the Central Pacific Railroad Company 
(a corporation), the therein named defendant, by delivering to E. H. 
Miller, Jr., secretary of said defendant, personally, in the city and 
county of San Francisco, a copy of said summons, attached to a copy 
of the complaint in said action therein named 

Dated at San Francisco, this 27th day of April, 1882. 

JOHN SE DGWICK, Sheriff, 
By W. T. HAVERLY. Deputy Sheriff. 


Fees, $1.75. 
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4 Summons. 
In the Superior Court of the County of Fresno, State of California. 


Tue PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
US. 


THe CENTRAL Paciric RAILROAD Company, Defendant. 


: 
Action brought in the superior court in and for the county of Fresno, 

State of California, and the complaint filed in the office of the 

clerk of said county. 

The people of the State of California send greeting to The Northern 

Railway Company, Defendant: 

You are hereby required to appear in an action brought against 
you by the above-named plaintiff in the superior-court of the county 
of Fresno, State of California, and to answer the complaint filed 
therein within ten days (exclusive of the day of service) after the 

service on you of this summons, if served within this county, 
5 or, if served elsewhere, within thirty days. 

The said action is brought to recover the sum of twenty-five 
thousand nine hunderd and fifty and 7°; ($25,950.50) dollars, State 
and county taxes for the fiscal year 1881, with per cent. added 
for the non-payment of such taxes, and fifty cents costs of collection 
to date. 

And you are hereby notified that if you fail to appear and answer 
the said complaint as above required, the said plaintiff will cause 
your default to be entered and take judgment against you for said 
sum of $25,950.50, together with five per cent added and fifty cents 
as aforesaid. 

Given under my hand and the seal of the superior court-in and for 
the county of Fresno, State of California, this 22d day April, in 
the year of our Lord one thousand. cight hundred and eighty-two. 

[L. s. | A. M. CLARK, Clerk. 


6 Endorsed: Filed Ist May, 1882. <A. M. Clark, clerk. By 
J. H. Daly, deputy clerk. 

7 A nswer.r. 

In the Superior Court of the County of Fresno, State of California. 

THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 

ae - No. O74. 
Tur CentRAL Pactric RartroaAp Company, Defendant. } 

Now comes the defendant, and answering the complaint of plain- 
tiff herein— 

I. 

Denies each and every allegation in said complaint had, made, or 
contained. Denies that the defendant now is, or since 1864 has been, 
a corporation under the laws of the State of California, or otherwise 
than as hereinafter set out. Denies that it is indebted to the plaintiff 
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in any sum whateverfor State or county taxes for the fiscal year 
1881, or for percentage, costs of collection, or otherwise. Denies 
that any assessment for said fiscal year was ever made against it, or 
against its property, or any property in its possession or under its 
control. 

Defendant refers to and makes part of this subdivision the mat- 
ters and things stated in subdivisions 2 to 36, inclusive, of this 

answer. : 

8 And for further and separate answer, defendant avers: 


If. 
Defendant a corporation—lIts place of business—Line of road. 


That*it is a corporation existing under the laws of the United 
States and of the State of California (as will hereafter more fully ap- 
pear), and as such has been for many years past, and still is, the 
owner (except in the respect hereinafter stated) of a line of railroad 
known as the Central Pacific railroad, extending from the Pacific 
Ocean, across the State of California and the State of Nevada, to 
Ogden, in the Territory of Utah. That the principal place of busi- 
ness of defendant now is, and for many years last past has been, in 
the city of San Francisco, State of California. That a great number 
of its stockholders now are, and ever have been, citizens of the United 
States and residents of said State of California, while other of its 
stockholders now are, and ever have been, citizens of the United 
States and residents of States other than the State of California. 


ILI. 
Length of road in the several counties. 


That the total length of said railroad in said State of California 
is 602.22 miles, and the length thereof in the respective counties 
through which it passes is as follows: In the county of San Fran- 
cisco, 4 miles; in the county of Alameda, 83.52 miles; in the county 
of Santa Clara, 8.50 miles; in the county of San Joaquin, 56.75 
miles; in the county of Sacramento, 41 miles; in the county of 
Placer, 112.75 miles; in the county of Nevada, 30.25 miles; in the 
county of Sierra, 2.15 miles; in the county of Yuba, 15.87 miles; in 
the county of Sutter, 10 miles; in the county of Butte, 45 miles; in 
the county of Tehama, 40.24 miles; in the county of Shasta, 18.80 
miles; in the county of Stanislaus, 22.63 miles; in the county of Merced, 
36.75 miles; in the county of Fresno, 61.06 miles, and in the county 
of Tulare, 12.65 miles. That the length of said road, from the city 
of Sacramento, through the counties of Sacramento, Placer, Nevada, 
and Sierra, to the eastern boundary of said State, is 186.25 miles. 


IV. 
Purpose of the formation of the C. P. R. R. Co. of Cal. 


That on the 28th day of June, 1861, a corporation was formed 
and organized under the laws of the State of California, under the 
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corporate name of The Central Pacific Railroad Company of Califor- 
nia: that said corporation was formed for the purpose of construct- 
ing, owning, and operating a line of railroad and telegraph, com- 
mencing at the city of Sacramento in sail State, and running thence 
through the counties of Sacramento, Placer, Sierra, and Nevada, to 
the eastern boundary of said State; that said corporation was formed 
in the expectation that its proposed railroad, when constructed, con- 
stitute part of a line of railroad extending from the Missouri river 
to the Pacific Ocean, which line was then supposed was about to be 
constructed under the legislative supervision and authority of the 
Government of the United States, and which line of railroad was 
afterwards so constructed. 
V. 
Act of Congress of July Ist, 18S62—Pacific R. R. act. 


That on or about the Ist day of July, 1862, the Government of 
the United states undertook to construct, or to cause to be COoll- 
structed, a line of railroad from the Missouri river to the Pacific 
Ocean, and to that end Congress passed an act entitled “An act to 
aid in the construction of a railroad from the Missouri river to the 
Pacific Ocean, and to secure to the Government the use of the same 
for postal, military, and other purposes,’ to which act detendant 
here refers by title, and makes it a part of thisanswer. (See United 
States Statutes, vol. 12, page 489.) 

That by said act certain persons therein named were made and 
erected into a corporation, under the name and style of the “ Union 
Pacific Railroad Company,” which corporation was authorized and 
empowered to construct, own, and operate a line of railroad and tele- 
graph from the Missouri river to the Pacific Ocean. 


V1. 


Like privileges and immunites to the Central and Union Pacific 
Companies. 


That to facilitate the construction of said road and telegraph line, 
the Government of the United States, by said act of Congress, adopted 
the said Central Pacific Railroad Company of California as its in- 
strument or agent, and conferred Upon the Same powers, and 

clothed it with the same privileges and immunities as it 
9 conferred upon and clothed the said Union Pacific Railroad 

Company with, except that said Central Pacific Railroad Com- 
pany of California was to commence the construction of said railroad 
at the Pacific Ocean and build east until it :uet the said Union Pacifie 
railroad building west. 


VII. 
Act of Congress of July 2d, 1864—Amendment. 


That on or about the 2d day of July, 1864, Congress passed an 
act entitled “An act to amend an act entitled An act to aid in the 
construction of a railroad and telegraph line from the Missouri river 


-_ 
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to the Pacific Ocean and to secure to the Government of the 
United State the use of the same for postal, military, and other pur- 
poses, approved July 1, 1862”; to which act defendant here refers 
by title, and makes the same a part of this answer. (See 13 United 
Statutes at Large, page 356.) 


VIII. 
Intent of Congress in passing acts of 1861 and 1864. 


That the intent and purposes of Congress in passing said acts was 
to secure the completion of a railroad from the Missouri river to the 
Pacific Ocean, and to secure the use thereof for all time to come to 
the Government of the United States for the transportation of its 
mails, troops, munitions of war, and public stores. 


+4 
(". ¥ R. R. Co. accepts terms offered by Congress. 


That said Central Pacific Railroad Company of California filed mm 
the Department of the Interior its acceptance of the terms and con- 
ditions of said act of Congress of July 1st, 1861, within the time 
therein designated. 

xX 
Transfer of rights to W. P. R. R. Co. 

That on or about the 3lst day of October, 1864, said Central Pa- 
cific Railroad Company of California sold and assigned all its rights 
under the aforesaid acts to a corporation then existing under the 
laws of the State of California, and known as the Western Pacifie 
Railroad Company, so far as said rights related to the construction 
of said railroad and telegraph between the cities of San Jose and 
Sacramento, in said State of California; which assignment was rati- 
fied and confirmed by the United States by an act of Congress passed 
on the 3d day of March, 1565, entitled “An act to amend an act en- 
titled An act to aid in the construction of a railroad and telegraph 
line from the Missouri river to the Pacific Ocean, and to secure to 
the Government the use of the same for postal, military, and other 
purposes, approved July Ist, LS62, and to amend an act amendatory 
thereof, approved July 2d, 1864”: to which act defendant here re- 
fers by title, and makes the same a part of this answer. (See 13 
United States Statutes at Large, page 504.) 


XI. 
Railroad completed. 


That the said line of railroad from the Pacific Ocean to Ogden, 
in Utah Territory, was completed and put in operation in 1865 ) and 
has been in operation from that time until the present, and still is 
in operation, and that the whole of the railroad mentioned in the 
said acts of Congress have long since been completed and is now, in 
accordance with the spirit and intent of said acts of Congress, oper- 
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ated as one continuous line from the Missouri river to the Pacific 
Ocean, and is so operated and maintained for the uses and purposes 
mentioned in said acts ; and that the corporations in charge thereof, 
including this defendant, are agents of the Federal Government 
charged to carry out the purposes of said Government as expressed 
in said acts of Congress. 

XII. 


Consolidation. 


That in August, 1870, acting under the said acts of Congress, 
said Central Pacific Railroad Company of California, and the said 
Western Pacific Railroad Company formed themselves into one cor- 
poration under the name of The Central Pacific Railroad Company, 
which company is the defendant herein, and, as the agent and in- 
strument of the Federal Government, has, from the completion of 
said railroad as aforesaid until the present time, owned (except in 
the respect hereinafter stated) and operated said railroad under and 
by virtue of said acts of Congress, and for the uses and purposes 

therein mentioned. 


10 XII. 
Indebtedness secured by mortgage. 


That the bonds loaned by the United States under said acts of 
Congress of July Ist, 1862,and July 2d, 1864, to said Central Pacific 
Railroad Company of California, were about twenty-seven millions 
of dollars. That no part of said loan, except the accruing interest 
thereon, has been paid, butthat the same now is, and for more than five 
years last past has been, outstanding. Thatto secure the payment 
of the same, the United States now have, and ever since the issue of 
said bonds have had, a lien by mortgage upon the said railroad, its 
rolling-stock, fixtures, and franchises. That by said act of Congress 
of July 2d, 1864, said Central Pacific Railroad Company of Cali- 
fornia was authorized to issue its bonds in an amount equal to said 
United States bonds, and to secure the payment of the same by a 
mortgage upon its said road, telegraph, franchises, and properties. 
That under the provisions of said act, said bonds, to the amount of 
more than five thousand dollars per mile, were issued before the 
first day of January, 1875. That the payment of the same was 
secured by a mortgage made by said company upon its said railroad, 
rolling-stock, and franchises. That said bonds are unpaid and out- 
standing, but are not yet due, and that the same now are, and ever 
since their issue have been, secured by the mortgage aforesaid. That 
many of said bonds now are and ever have been owned by citizens 
and residents of the State of California, while other of said bonds 
now are and ever have been owned by citizens of the United States 
residents of States other than California. 


XIV. 
Property belonging to the U.S. exempt from taxation. 


That under said constitution all property belonging to the United 
States is exempt from taxation. 


tr 
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XV. 
Assessment by State Board of Equalization. 


That on the 2 day of May, 1881, the State Board of Equalization of 
the State of California, pretending to act under and by virtue of the 
powers conferred upon it by section 10 of article XIII of the con- 
stitution of the State of California, did make a pretended assessment 
for the purposes of taxation for the fiscal year of said State then 
next ensuing upon the franchise, roadway, road-bed, rails, and roll- 
ing-stock of said railroad of defendant. ‘That said pretended as- 
sessment was made sepurately upon the franchise, roadway, road- 
bed, rails, and rolling-stock of said railroad, and was then and there 
soentered upon the minutes of said board; and thatsaid assessment 1s 
the assessment upon which the several taxes mentioned in the com- 
plaint herein are based; that no other assessment than the 
aforesaid was ever made of said property, or any part thereof, for 
said fiscal year. 


XVI. 
lailure of State board to transmit assessment. 


That the State Board of Equalization never did at any time transmit 
said pretended assessment or any assessment of said property, or 
any part thereof, to the assessor, or to any of the authorities of said 
county, and never at any time caused the same to be entered upon 
the assessment roll of said county for said fiscal year, or for any 
other year, nor has said pretended assessment, or any part thereof, 
or any assessment agains’ said defendant or said property, or any 
part thereof, ever been entered upon or made part of any assessment 
roll, book, or delinquent list, in or for said county. 


XVII. 
State board never apportioned assessment. 


Defendant avers, upon its information and belief, that neither 
said pretended assessment nor any assessment against defendant in 
respect to said property, or any part thereof, was ever entered upon 
any assessment roll or book of said county of Fresno, nor upon any de- 
linquent list of said county, nor was any entry relative to the action 
of the said State Board of Equalization in respect to the assessment 
or apportionment of said property of defendant, or any part thereof, 
ever entered upon said assessment roll or book, except a letter 
of the State Board of Equalization, addressed to the assessor of 
said county, and that said letter did not contain said assessment 
or any part thereof, nora copy of said assessment or any part thereof, 
nor did it contain any apportionment thereof, as provided for in see- 
tion 10 of article XIII of the constitution of the State of California, 
hereinbefore referred to, or otherwise. 
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11 XVIII. 
No assessment was ever made or entered on the assessment roll. 


Defendant, upon information and belief, avers that neither said 
pretended assessment nor any assessment against this defendant, or 
any other person or persons, In respect to the said property, or any 
part thereof, was ever entered upon any assessment roll or book of said 
county of Fresno, nor upon any delinquent list of said county, nor was 
any entry relative to the action of the said State Board of Equaliza- 
tion in respect to the assessment or apportionment of said property 
of defendant, or any part thereof, ever entered upon said assess- 
ment roll or book, except the said letter of the said State Board 
of Equalization. | That said letter was copied by the assessor of 
Fresno county on or about the Ist day of June, 1581, upon the as- 
sessment. Thatupon said assessment roll opposite said letter is entered 
in figures $1,526,500, and opposite said figures, under the head of 
taxes due, is entered in figures $27,354.25. That thesame entries,and 
no others, appear Upon the delinquent list of said county for said 
fiscal year. ‘That as defendant is informed and believes, and upon 
such information and belief charges the truth and fact to be, that 
there are in respect to the said property of defendant, and in respect 
to petitioner, no other or further entries upon any assessment roll, 
book, or delinquent list of said county. 


2g ¢ 
State board pretended to assess the whole of said property to de- 
fendant. 


That the State Board of Equalization, in making the said pretended 
assessment, pretended to assess to and against defendant the 
whole of said railroad, roadway, road-bed, rails, rolling-stock, and 
franchises, and failed to deduct therefrom the value of the mort- 
gages given and existing as aforesaid thereupon to secure the indebt- 
edness of said company to the United States and to the holders of 
said bonds. 

XX. 
State board did not treat said mortgage as an interest in the property. 


That in making said pretended assessment the said State Board of 
Equalization did not deem or treat said mortgages as an interest in 
said property, but did assess the whole of said property to the 

defendant in the same manner it would have done had there been 
. no mortgage thereon. 
; XXI. 
Pretended assessment and apportionment made before any other 
asessments in the State. 
That the time the said pretended assessment was made and said 


pretended apportionment was made by the State Board of Equali- 
zation no assessment book or roll for the said fiseal year had been 


al 
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completed or was in existence, nor had a single assessment or valu- 
ation for the purposes of taxation for said fiscal year been ascer- 
tained or fixed as provided by law or otherwise, and that said board, 
in making said valuation and apportionment, neither did nor could 
exercise any of the powers relative to the equalization of values for 
the purposes of taxation. 


XXII. 


Authority exercised by State board violates provisions of Fourteenth 
Amendment. 


That under the constitution of the State of California the board of 
supervisors of the several counties of the State constitute boards of 
equalization for their respective counties, whose duty it is to equal- 
ize the valuation of the taxable property in the county, except the 
franchise, roadway, road-bed, rails, and rolling-stock of railroads 
operated in more than one county of the State,and that to such boards 
the owners of all property, except as above stated, have the right 
and privilege to apply for the correction of the assessed values of 
such property, and have the right and privilege of a hearing before 
the said local boards of equalization. ‘That by the provisions of the 
constitution of California, and the laws thereof, this rightand privilege, 
or any right and privilege, to be heard in relation to the said assess- 
ment is denied in respect to the property In question. All of which 
defendant avers is contrary to the provision of the Fourteenth 
Amendment of the Constitution of the United States. 


12 XXIII. 
Further violation of Fourteenth Amendment. 


That the said State Board of Equalization never at any time, 
made or had any rule or regulation relative to the assessment of 
valuation of railway property of any kind, nor never made or had 
any rule to govern or regulate its proceedings for the exercise of the 
powers conferred upon it by section 10 of article XIII of the consti- 
tution of California. 


)e 41's 
Further discrimination. 


That the power conferred upon the State Board of Equalization by 
section ten of article XIII of the constitution violates the provisions 
of said Fourteenth Amendment, for that said section as to such pow- 
ers is self-executing and complete, and does not provide for personal 
or other notice to be given to the parties to be affected by the exercise 
of such power; and does not provide for a full or any opportun.ty of 
time, place, or tribunal for such parties to be heard in detense of their 
rights; and that from, under, and by said provision of the constitu- 
tion of the State of California the lability of owners of such prop- 
erty to taxation, and the amount thereof, may be fixed without 
notice or an opportunity to be heard. 
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XXYV. 
Further discrimination. 

That the provisions of the constitution of the State of California 
providing for the assessment of railroad property operated in more 
than one county is in contravention of the provisions of said Four- 
teenth Amendment of the Constitution of the United States, in this, 
that it discriminates against the owners of railroad property operated 
in more than one county, and especially this defendant, in this, that 


whereas, unde r section four of said article XIII of the constitution of 


the State of California, if the owner of other kinds of real property 
havea mortgage, lien, orincumbrance thereon, he is not liable to assess- 
ment or taxation upon such property, nor for the value of his inter- 
est in such real estate, over and above the value of such mortgage, 
lien, or incumbrance ; whereas in case of railroad property no such 
allowance or deduction is made, had or allowed with respect to any 
mortgage, lien, or incumbrance there may be upon such property. 
AAV I. 
Further discrimination. 

That the defendant and all owners of railroad property, operated 
in more than one county, by virtue of the provis ions of said section 
ten, of article XIII, whic h relate to the asséssment by the State Board 
of Equalization of such property, are denied any protection from 
the laws of the State of. California, which— 

(a.) Require that property shall be taxed in proportion to its 
value. 

(6.) Require such proportions to be ascertained by a general law. 

(c.) Require that before liability be fixed an opportunity to be 
heard must be given. 

(d.) Give an appeal from the assessor to boards of equalization. 

(e.) Require the assessment to be made in the county, and pre- 
vent its being made in localities distant from the situs of the prop- 
erty. , 

(f.) Which prescribe mode and manner of the assessment. 

( 9.) Which allow deductions for indebtedness secured by mort- 
gage. 

And defendant avers that at and before and ever since the adop- 
tion of the constitution of California, now in force, there were and 
are existing under the laws of said State corporations of various 
kinds formed for the purpose of and. actually operating and doing 
business, and holding and using and operating property in more 
than one county in said State, and that at all “of said times there 
were and there now are divers natural persons, residents of said 
State, operating property in more than one county in said State, and 
that at all of said times there were and now are railroads owned by 
corporations formed under the general laws of said State which are 
only operated in one county. Thi at by the provisions of section ten 
of article XIII of said State constitution persons operating railroads 
in more than one county in the State have been singled out from 
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all other persons operating property in more than one county and 
denied the right, common to all other persons, to appeal for relief 
from over-valuations of their property by assessors to the local board 
of equalization and denied the rights and privileges accorded by 
the laws to all other persons in that respect. 


13 XXVIT. 
System adopted by said board violates rules of equality. 


That the State Board of Equalization in making said pretended 
assessment of the said roadway of defendant did willfully and design- 
edly include in the valuation of said roadway the value of fences 
erected upon the land of coterminous proprietors ; and did willfully 
and designedly value the said roadway at a greater value than the 
ralue of other property similarly situated, and greater than its actual 
value, upon the ground that such increased valuation should be 
made because the title of defendant thereto was acquired by con- 
demnation. 

That the value of such fences which were not the property of de- 
fendant, and the increased value affixed to the roadway by the sys- 
tem adopted by the board, are blended in said pretended assess- 
ment, and that there is no mode or means by which such illegal 
valuations can be separated from those which may be legal. 

Defendant, upon its information and belief, avers that the said 
State Board of Equalization adopted a system of valuation in respect 
to all the property mentioned and referred to in section 10 of 
article XIII of the Constitution, which defines the power of said 
board, which system was by said board intended to and which 
did operate unequally, and which was intended to and did 
violate the rule prescribed by said section—that all of such property 
should be assessed at its actual value. That the system so adopted 
was applied by the said board in making said pretended assessment 
of the property of defendant, and in making the assessment of all 
property in the State over which the pretended authority of said 
board extended. 

That said system was to include within the value of the roadway the 
value of the fences owned and possessed by coterminous proprietors, 
and to value said roadway at double its actual value, because the 
right thereto was acquired by condemnation. That said system rela- 
tive to the rolling-stock of railroads was to value the same at sixty 
per cent. above its actual cost when new, and to value such roll- 
stock at double its actual value. That said system relative to the 
franchise was to value it at $2,000 per mile, when the actual value, 
as the board well knows, of said franchise as an entirety did not exceed 
twenty-five dollars. That said system as to the valuation of other 
property to be assessed by the said board was to value it at double 
its actual value. That the said system was by the said board adopted 
and was by it applied in making all assessments made by it with 
the intent and purpose wrongfully and unlawfully to cause the per- 
sons and property assessed by it to pay double the rate of State 
and county taxes paid by the owners of property assessed by the 
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local authorities. And defendant avers, upon its information and be- 
; lief, that the said board applied the said system in making the 
| pretended assessment against the property upon which the taxes 
mentioned in the complaint are based. And defendant, upon its 
information and belief, avers that the said State Board of Equaliza- 
tion, in making said pretended assessment, did not value any of said 
property at its actual value, but did intentionally, and for the pur- 
pose ef making defendant pay an unequal proportion of State and 
county taxes, assess the said property at double its actual value. And 
defendant avers that the general rule in this State has been to assess 
property at not over two-thirds its cash or actual value, and that this 
rule was adopted and acted upon by all local assessors in the State, 
and by the said State board, except in the exercise of the power con- 
ferred by section 10,art. XIII, of the State constitution for said fiscal 
year, and that all property save that assessed by the said State board 
under said section has been valued and assessed at one-third less 
than its actual value, and that the taxes have been collected on val- 
uations so made. 


XXVIII. 
Defendant’s franchise a Federal one. 


And defendant, upon its information and belief, avers that under and 
by virtue of the said several acts of Congress defendant became, and 
ever since has been, a Federal corporation and has held its franchise J 
and exercised all its corporate powers under the Government of the 
United States. 

AXIX. 
Corporate powers in part derived from acts of Congress. 


And defendant, upon its information and belief, avers that if by 
virtue of the several acts of Congress herein referred to it did not 
become a Federal corporation, yet it holds under the Government of 
the United States all the corporate powers and franchises granted to 
it by the said several acts of Congress as the trustee of the said Gov- 
ernment, and for the governmental uses and purposes specified in 
said acts. 

XXX. 
That the franchise of defendant is not subject.to State taxation. 


That under and by virtue of the said several acts of Congress herein- 
before referred to the plaintiff was by the Government of the 
United States selected as the means and instrument of that Govern- 
ment to construct the railroad hereinbefore described, and to keep 

and maintain the same in repair, to the end that the said 
14 Government might, when occasion required, use the same for 
the transportation of its armies and military stores, and for 
such other purposes as said Government might, in the execution of its 
powers, desire to usethe same. That the Government of the United 
States has never given to the State of California the right to lay 
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any tax upon the franchise, existence, or operations of defendant. 
That such a tax would hinder and impede the lawful operations of 
the Government of the United States; would destroy the means 
and instrument by that Government chosen and selected for the 
purposes aforesaid, andwould nullify and prevent the enforcement 
of the said several acts of Congress. : 


PSH ae 
Whole franchise assessed. 


That the said pretended assessment made by the State Board of 
Equalization is upon the whole of the franchises of defendant, and 
that the said board, in valuing the same, included the value of all 
the franchises held and corporate powers exercised by defendant 
under said acts of Congress. 


XXXIT. 
Tax upon the franchise blended with tax upon other property. 


That the State Board of Equalization,in making said pretended as- 
sessment, included and assessed the franchise of defendant, and in mak- 
ing said pretended apportionment included in the valuatiqn affixed 
to the property of defendant the value thereof, but that such value is 
not separately stated in said apportionment, nor upon any assessment 
roll or delinquent list of said county, but such value is in said pre- 
tended apportionment and upon the assessment roll and delinquent 
list of said county, blended with the values affixed to the roadway, 
road-bed, ete., and cannot on either be distinguished or separated 
from such other values, and that the tax upon said franchise is in like 
manner blended with and cannot be separated from the tax on said 
roadway, road-bed, ete. 


XXXITI. 
Valuation excessive. 


Than neither the franchise, roadway, road-bed, rails, or rolling-stock 
were assessed by the State Board of Equalization in said pretended as- 
sessment at their actual value, or in proportion to their value, but 
were wilfully and intentionally assessed greatly in excess and out of 
proportion to such value, and greatly in excess of and out of propor- 
tion to the rate at which all other property in said State is valued, 
for the purposes of taxation, to wit, one hundred per cent. in excess 
thereof. 

XXXIV. 
Sole authority upon which tax is based. 


That said pretended assessment is the only assessment of said prop- 
erty of defendant, and the pretended tax, for non-payment of which 
this action is brought, is founded upon said pretended assessment 
and upon no other assessment. 
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XXXYV. | 
| | 
County tax not the same in all townships and districts. 


The defendant, upon its information and belief, avers that the tax 
levied by the Board of Supervisors for said fiscal year was not fixed 
at the same rate in every township and district-in said county. And 
defendant, upon its information and belief, avers that said tax was 
levied by said board without authority of law, and that the saine 
was illegally placed upon said assessment roll or book and delin- 
quent list without authority. That upon the assessment roll and 
delinquent list of said county the said several taxes, State, county, 
township, and district, are blended and cannot be separated. 


AAA Y LL. 
State tax void. 


And defendant, upon its information and belief, avers that the 
State Board of Equalization never at any time did for the said fiscal 
year fix or determine any rate of taxation for State purposes, and 
that the sum and the whole thereof claimed in the complaint for 
State taxes for said fiscal] year is illegal and void. 


Wherefore defendant prays it to be hence dismissed with costs. 
P. D. WIGGINGTON, 
Attorney for Defendant. 
CREED HAYMOND, Of Counsel. 


15 Verification. 
STATE OF CALIFORNIA, 
City and County of San Francisco. j 


Oe 


EK. H. Miller, Jr., being first dulv sworn, on oath says: That he is 
an officer, to wit, the secretary of the corporation defendant herein; 
that he has read the foregoing answer and knows the contents there- 
of; that the same is true of his own knowledge, except as to those 
matters therein stated on his own information or belief, and as to 
those he believes it to be true. 


E. H. MILLER, Jr. 


Subserided and sworn to before me, this lst day of May, A. D. 
1882. 
[SEAL. | CHARLES J. TORBERT, 
Notary Public in and for the City anc County of 
San Francisco, State of California. 


16 Endorsed: No. 374. Superior court, county of Fresno. The 

People, &c., plaintiff, vs. Central Pacific Railroad Company, de- 
fendant. Answer. Due service of the within answer admitted 
this 26 dav of May, i882. D.8. €S8. L. Terry, by W. D. Grady, 
attorney for plaintiff. Filed 26th May, 1882. A. M. Clark, clerk, 
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by A. C. Williams, deputy clerk. P. D. Wiggington, attorney for 
defendant, residence, San Francisco, 330 Pine street. 


17 Petition. 
In the Superior Court, County of Fresno, State of California. 


THe ProrLe OF THE STATE OF CALIFORNIA, Plaintiff, ) 
VS. a No. 374 
THe Centras Pactric Rattroap Company, Defendant. ) 


To the houorable the superior court in and for the county of Fresno, 

State of California: 

Your petitioner, The Central Pacific Railroad Company, respect- 
fully shows: 

That your petitioner is the sole defendant in the above-entitled 
action now pending in this honorable court. 

That said action was brought on the 22d day of April, 1882, the 
complaint therein having been duly filed on said date. 

That the defendant has on this day, and betore the filing of this 
petition, appeared in said action, and filed an answer to the com- 
plaint of plaintiff. 

That no term of this court has been held since this action; and 
this petition is filed before the term at which the cause could be 
first tried. 

That no trial of said action has been had, and this petition is filed 
before the trial thereof. 

That said action is a suit of a civil nature at law, and arising 
under the Constitution and laws of the United States, and that the 
matter in dispute exceeds, exclusive of costs, the sun and value of 
five hundred dollars. 

That said action is brought by the plaintiff to recover from the 
defendant on account of taxes claimed by the plaintiff to be due 
and payable from the defendant for State and county purposes, as 
will more fully appear by a reference to the plaintiff’s complaint on 

file herein. 
18 That the assessment described in the complaint and answer, 
and which the plaintiff in this action claims to be due and 
payable, is an assessment which the State Board of Equalization of 
the State of California pretended to make under and by virtue of 
the authority conferred upon the board by section 10 of article XIII 
of the State constitution. 

That the defendant claims in this action that said provisions of 
the constitution of the State of California, and the authority thereby 
conferred upon said State Board of Equalization, violate the pro- 
visions of the Fourteenth Amendment to the Constitution of the 
United States, in this, that its effect is to deprive the defendant of 
its property without due process of law, and that under it the de- 
fendant is denied any protection from the general laws of the State 
of California, which— 

First. Require that property shall be taxed in proportion to its 
value ; 
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Second. Require such proportions to be ascertained by a general 
law ; 

Third. Require, before the liability is fixed, that the right to be 
heard must be given ; 

Fourth. Which give an appeal from the assessor to another 
tribunal : 

Fifth. Require the assessment to be made in the county, and pre- 
vent its being made in localities distant from the situs of the prop- 
erty ; 

Sixth. Prescribe the mode and manner of the assessment; and 

Seventh. Which allow deductions from indebtedness secured by 
mortgage ; 

Eighth. W hich require property to be assessed at its actual value. 

That in the assessment and apportionment described and men- 
tioned in the answer the franchise of the defendant and the whole 
thereof is included in the yaluation, and so blended with the other 
assessments and valuations that it cannot be distinguished there- 
from ; and defendant claims in this action that under and by virtue 
of the acts of Congress of July Ist, 1862, and July 2d, 1864 (which 
acts are referred to in said answer), the defendant was by the 
Government of the United States selected as an instrument and 
means of that Government to carry into execution the said several 
acts of Congress; and defendant further claims in this action that 
under and by virtue of said several acts of Congress the State has 
no power to Impose a tax upon the franchise or operations of de- 
fendant, and that such tax violates the provisions of said several 
acts of Congress. 

That prior to the Ist day of January, 1881, the defendant was 
indebted to divers persons, citizens of the United States, and many 


of them then and now citizens and bona fide residents of the State of 


California, and others of them then and now citizens and bona fide 
residents of other States of the Union, in large sums for moneys ad- 
vanced to construct and equip its railroad described in the answer 
herein. ‘That to secure the payment of such indebtedness the de- 
fendant long prior to the said day executed and delivered a mort- 
gage upon its railroad ard all rolling-stock and appurtenances, and 
upon a large number of tracts of land situated in different counties 
of the State of California, which said tracts of land then were, and 
ever since have been, the property of defendant. That said indebt- 
edness exceeded and still exceeds three thousand dollars per mile of 
said road. That no part thereof has ever been paid except the 
accruing interest,and that the whole thereof is now, and since the exe- 
cution of said mortgage has been, a valid and subsisting indebtedness 
against said company defendant, and has been, and still is, secured 
by said mortgage. 

That the said pretended assessment made as aforesaid by said 
State Board gf Equalization included the whole value of said prop- 
erty without any deduction therefrom. That under the constitu- 
tion of the State cf California, when property other than property 
such as is described in the complaint is assessed and valued for the 
purposes of taxation, it is the duty of the assessor making such valu- 
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ation to deduct from the value of such property all indebtedness 
secured by mortgage or lien upon the property. That the supreme 
couri of the State of California, the highest tribunal in said State, has 
decided that defendant (and others similarly situated) is not entitled to 

the protection of the Fourteenth Amendment ofthe Constitution 
19 of the United States, is not a means or instrument of the 

Federal Government: that its franchise is assessable and sub- 
ject to taxation without the consent of the Federal Government ; 
and that defendant and others similarly situated are not entitled 
to the reduction hereinbefore referred to. That said decision of the 
supreme court of the State of California is in full foree and is bind- 
ing upon the inferior courts of the State, and especially upon this 
court. ‘That the facts stated in the answer herein are true, which 
answer defendant refers to and makes part of this petition. That 
defendant is the corporation mentioned in the said several acts of 
Congress hereinbefore referred to, and that the railroad of defendant 
which has been assessed by the State Board of Equalization ts the 
road constructed, operated, and maintained by defendant under the 
said several actsof Congress. Thatthe plaintiff in said action will rely 
upon the decision of the supreme court of the State of California, and 
that the construction of said several acts of Congress and of the 
Fourteenth Amendment to the Constitution of the United States 1s 
in this action disputed, and must necessarily be adjudged and de- 
termined herein; and that if said adjudication and determination 
be in favor of defendant and against that heretofore made by the 
supreme court of the State of California, such adjudication and de- 
termination will be conclusive in favor of defendant upon the merits 
of this action; that this is a suit arising under the Constitution and 
laws of the United States. 

That your petitioner has made and filed with this petition a bond 
in the penal sum of five thousand dollars, with good and_ sufficient 
surety, conditioned that your petitioner shall enter in the circuit 
court of the United States, to be held in the district of California, in 
the ninth circuit, on the first day of its next session, a copy of the 
record in said suit, and shall pay all costs that may be awarded by 
the said circuit court if said court shall hold that said suit was 
wrongfully or improperly removed thereto, and also shall appear in 
said cirenit court and enter special bail in said suit if special bail 
was originally requisite therein, and shall do all such other and 
further appropriate acts as by the act of Congress approved March 
3, 1875, entitled “An act to determine the jurisdiction of cireuit 
courts of the United States and to regulate the removal of causes 
from State courts, and for other purposes,” are requisite to be done 
upon removal of a suit in a circuit court of the United States from 
a State court; and your petitioner is ready and willing to give such 


. Other and further bonds and to do all such other acts as may be 


lawfully required. : 

Your petitioner therefore prays that this honorable court will 
accept this petition and said bond and proceed no further in said 
suit, and that said suit may be removed into the circuit court of the 
United States in and for the district of California, in the ninth ecir- 
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cuit, as required by statute of the United States in such cases made 
and provided. 
And your petitioner will ever pray, ete. | 
P. D. WIGGINGTON, 
Attorney for Petitioner. 
CREED HAY MOND, 
Of Counsel. 


20) Endorsed: No. 374. In the superior court, county of 

Fresno. The People, &c., plaintiff, vs. The Central Pacific 
Railroad Company, defendant. Petition for transfer to circuit 
court. Filed 26 May, 1882. A. M. Clark, clerk, by 
deputy. P. D. Wiggington, attorney for petitioner. Creed Hay- 
mond, of counsel. 


21 Bond on Removal. 
In the Superior Court, County of Fresno, State of California. 


THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff. ) 
v8. - No. 374. 
THe CentraL Pacrric Ramway Company, Defendant. } 


Know all men by these presents, that we, The Central ,Pacifie Rail- 
road Company, as principal, and Charles Crocker and W. E. Brown, 
as sureties, are held and firmly bound unto The People of the State 
of California, plaintiffs, in the sum of five thousand dollars, to be 
yaid to the said plaintiffs; for which payment, well and truly to 
o made, we bind ourselves, our and each of our heirs, executors, 
and administrators, jointly and severally, firmly by these presents. 

Sealed with our seals, and dated this 28th day of April, 1582. 

Whereas the above-entitled action was brought, on or about the 
22d day of April, 1882, in the superior court in the county of 
Fresno, State of California, and the same is now pending iu said 
superior court by The People ofithe State of California against said 
Central Pacific Railroad Company, and is removable into the circuit 
court of the United States in and for the district of California, in the 
ninth circuit, under and by that certain act of Congress of the United 
States, approved March 3, 1875, entitled “An act to determine the 
jurisdiction of circuit courts of the United States and to regulate the 
removal of causes from State courts, and for other purposes;” 

And whereas said The Central Pacific Railroad Company has made, 
and is about to file herewith, its petition in said suit in said superior 
court in and for the county of Fresno, State of California, for the 
removal of said suit into said circuit court of the United States, to 
be held in the said district of California, in the ninth circuit: 

Now, the condition of this obligation is such, that if said The 

Central Pacific Railroad Company shall enter in such circuit 
22 court of the United States on the tirst day of its next 
session a copy of the record in said suit, and shall pay all 
costs that may be awarded by the said circuit court if said court 
shall hold that such suit was wrongfully or improperly removed 
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| thereto, and also shall there appear and enter special bail in such 
| suit, if special bail was originally requisite therein, and shall do all 
| such other appropriate acts as by the said act of Congress are re- 
| quired to be done upon the removai of a suit ‘rom a State court into 
’ the cireuit court of the United States, then this obligation to be void; 
: otherwise to remain in full force and virtue. 
i [ SEAL. | CENTRAL PACIFIC RAILROAD COMPANY, 
“a By LELAND STANFORD, President. 
! CHAS. CROCKER. ‘ame 
: W. E. BROWN. SEAL. 
e 
‘ STATE OF CALIFORNIA, Ss 
, City and County of San Francisco, {””’ 
Charles Crocker und W. E. Brown, the sureties in the foregoing 
obligation, being each sworn, each for himself says: That he is a 
resident of the State of California and a freeholder therein, and is 
worth the sum of five thousand dollars over and above all his just 
sae debts and liabilities, exclusive of property exempt by law from exe- 
cution. 
| CHARLES CROCKER. 
, W. tk. BROWN 
é Subscribed and sworn to before me, this 28th day of April, A. D. 
‘ 1882. 
2 fh. s.] CHARLES J. TORBERT, 
. Notary Public. 
I hereby approve of the above sureties, aud accept and approve 
the foregoing bond. 
Dated 26th May, 1882. 
S. A. HOLMES, 
Superior Judge. 
ty 23 Endorsed: No. 374. In the superior court, county of Fresno. 


The People, &c., plaintiff, vs. The Central Pacifie Railroad 
Company, defendant. Bond. Filed 26th May,1s82. A. 4°. Clark, 
clerk, by —— , deputy. P. D. Wiggington, attorney tor peti- 
tioner, San Francisco, Cal. Creed Haymond, of counsel. 
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STATE OF CALIFORNIA, \ i 
¢ County of Fresno, . 


I, A. M. Clark, county clerk and clerk of the superior court in 
and for said Fresno county, do hereby certify the foregoing to be 
full, true, and correct copies of the origin: | complaint, summons, 
answer, petition, and bond in the action therein entitled now re- 
maining on file in my office. And I further certify that the fore- 
going is a copy of the ‘whole of the record in said action now on file 
in my office. 
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In witness whereof, | have hereunto set my hand and affixed the 
seal of said court, this 29th day of June, 1882. 


[SEAL. | A. M. CLARK, Clerk. 
Endorsed: In the cireuit court of the United States for the dis- 
trict of California. Record on removal of cause from superior 


court of Fresno county. Filed July 10, 1882. L. S. B. Sawyer, 
clerk. 


95 ' A mended Answe rs 


In the Circuit Court of the United States, Ninth Circuit, District of 


California. 


Tur PEOPLE OF THE STATE OF CALIFORNIA. Plaintiff, ) 
vS. . 


. No. 2845. 
Tue CENTRAL Pactric Raitroap Company, Defendant. } 


Now comes the defendant, and by leave of the court first had and 
obtained files this its amended answer: 


I. 


It denies each and every allegation in said complaint had, made, 
or contained. 

Denies that the defendant now is, or since 1864 has been, a cor- 
poration under the laws of the State of California, or otherwise than 
as hereinafter set out. 

Denies that it is indebted to the plaintiff in any sum whatever 
for State or county taxes for the fiscal year 1581, or for percentage, 
costs of collection, or otherwise. 

Denies thatany assessment for said fiscal year was ever made against 
it, or against its property, or any property in its possession or under 
its control, situated in the county of Fresno, or elsewhere, in said 
state. 

Defendant refers to and makes part of this subdivision the matter 

stated in subdivisions 2 to 40 of this answer. 
26 And for further and separate auswer defendant avers as fol- 
lows: 


If. 


Defendant a corporation—lIts place of business—Line of road— 
Stockholders. 


The defendant is a corporation existing under the laws of the 
United States and of the State of California (as will hereafter more 
fully appear), and as such has been for many years past, and still is 
(except in the respect hereinafter stated), the owner of a line of rail- 
road known as the Central Pacific Railroad. extending from the 
Pacific Ocean across the State of California and the State of Nevada 
to Ogden, in the Territory of Utah. The principal place of busi- 
ness of defendant now is and for many years last past has been in 
the city of San Francisco, State of California. Some of its stock- 
holders and members now are and ever have been citizens of the 
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United States, resident in said State of California, and some of its 
stockholders and members now are and ever have been citizens of 
the United States, resident in States other than the State of California. 


ITI. 
Length of road in the several counties. 


The total length of said railroad in said State of California is 
602.22 miles, and the length thereof in the respective counties through 
which it passes is as follows: In the county of San Francisco, 4 
miles; inthe county of Alameda, 83.52 miles; in the county of Santa 
Clara, 8.50 miles; in the county of San Joaquin, 56.75 miles; in the 
county of Sacramento, 41 miles; in the county of Placer, 112.75 
miles; in the county of Nevada, 30.25 miles; in the county of Sierra, 
2.15 miles; in the county of Yuba, 15.87 miles; in the county of 
Sutter, 10 miles; in the county of Butte, 45 miles; in the county of 
Tehama, 40.24 miles; in the county of Shasta, 18.80 miles; in the 
county of Stanislaus, 22.63 miles; in the county of Merced, 36.75 
miles; in the county of Fresno, 61.06 miles; and in the county of 
Tulare, 12.65 miles. The length of said road from the city of Sacra- 
mento through the counties of Sacramento, Placer, Nevada, and 
Sierra to the eastern boundary of said State is 186.25 miles. 


lV. 
Purpose of the formation of the C. P. R. R. Co. of California. 


On the 28th day of June, 1861, a corporation was formed and 
organized under the laws of the State of, California, under the cor- 
porate name of the Central Pacific Railroad Company of California. 
Said corporation was formed for the purpose of constructing, own- 
ing, and operating a line of railroad and telegraph, commencing at 
the city of Sacramento, in said State, and running thence through 
the counties of Sacramento, Placer, Sierra, and Nevada to the east- 
ern boundary of said State,in the expectation that its proposed rail- 
road would, when constructed, constitute part of a line of railroad 
extending from the Missouri river to the Pacific Ocean, which line 
was then supposed was about to be constructed under the legislative 
supervision and authority of the Government of the United States, 
and which line of railroad was afterwards so constructed. 


¥ 
Act of Congress of July 1st, 1862—Pacifiec railroad act. 


On or about the Ist day of July, 1562, the Government of the 
United States undertook to construct, or cause to be constructed, a 
line of railroad from the Missouri river to the Pacific Ocean, and to 
that end Congress passed an act entitled “ An act to aid in the con- 
struction of a railroad from the Missouri river to the Pacific Ocean, 
and to secure to the Government the use of the same for postal, 
military, and other purposes.” ‘To said act defendant here refers by 
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title, and makes ita partof thisanswer. (See United States Statutes, 
vol. 12, page 489.) 
By said act certain persons therein named were made and erected 
into a corporation under the name and style of the “ Union Pacific 
Railroad Company,” and said corporation was authorized and em- 
powered to construct, own, and operate a line of railroad and tele- 
graph from the Missouri river to the Pacific Ocean 
ai VI al 


—s 
Like privileges and immunities granted to defendant. 


To facilitate the construction of said road the Government of the 
United States, by said act of Congress, adopted the said Central 
Pacific Railroad Company of California as the instrument or agent 
of the United States, and conferred upon it the same powers and 
clothed it with the same privileges and immunities which it con- 
ferred upon and clothed the said Union Pacifie Railroad Company 
with, except that the seid Central Pacific Railroad Com pany of Cali- 
fornia was to commence the construction of said railroad at the Pa- 


cific Ocean and build east until 1+ met the said Union Pacific rail- 
road building west. | 
VIt. | 
Act of Congress of July 2d, i864—Amendment. 
¢ "1 Sf? J 2. } 

On or about the 2d day of July, 1864, Congress passed an act en- te 
titled “An act to amend an act entitled An act to aid in the construc- 


tion of a railroad and telegraph line from the Missouri river to the 

Pacific Ocean, aud to secure to the Government of the United States 

the use of the same for postal, military, and othe. » “rposes, approved 

July 1, 1862;” to said act defendant here refers by title, and makes 

the same a part of this answer. (See 13 United States Statutes at 
; Large, page 356.) 


! 
+ 
: 
, 
VIL. : 
Intent of Congress in passing acts of 1861 and 1864. : 
, 
Ld 
' 
‘ 


~ 


The intent and purposes of Congress in passing said acts was to se- 
cure tue completion of a railroad from.the Missouri river to the 
Pacific Ocean, and to secure ihe use thereof for all time to coine to 

T 


the Government of the United States for tie transportation of its 
mails, troops, munitions of war, and public stores. 


LX. ye 


C, P. R. R. Co. accepts terms offered by Congress. 


Said Central Pacific Railroad Company of California filed in the , 
Department of the Interior its acceptance of the terms and condi- 
tions of said act of Congress of July Ist, 1862, within the time therein | 
designated. | 
X. 


Transfer of rights to W. P. R. R. Co. 


On or about the 3lst day of October, 1864, said Central Pacific 
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Railroad Company of California sold and assigned all its rights 
under the aforesaid acts to a corporation then existing under the 
laws of the State of California, and known as the Western Tacific 
Railroad Company, so far as said rights related to the construction 
of said railroad and telegraph between the cities of San Jose and 
Sacramento, in said State of California; said assignment was ratified 
and confirmed by the United States by an act of Congress, passed on 
the 3d day of March, 1865, entitled “An act to amend an act entitled 
An act to aid in the construction of a railroad and telegraph line 
from the Missouri river to the Pacific Ocean, and to secure to the 
Government the use of the same for postal, military, and other pur- 
poses, approved July Ist, 1862, and to amend an act amendatory 
thereof, approved July 2d, 1864;” to said act defendant here refers 
by title, and inakes the same a part of this answer. (See 13 United 
States Statutes at Large, page 504.) 


XI. 
Railroad completed. 


The said line of railroad, from the Pacific Ocean to Ogden, in Utah 
Territory, was completed and put in operation in 1869, and has been 
in operation from that time until the present, and still is in-oper- 
ation, and the whole of the railroad mentioned in’ the said acts of 
Congress have long since been completed, and is now, in accordance 
with the spirit and intent of said acts of Congress, operated as one 
continuous line from the Missouri river to the Pacific Ocean, and ts 

so operated and maintained for the uses and purposes men- 
25 tionel in said acts, and the corporations in charge thereof, 

including this defendant, are agents of the Federal Govern- 
ment, charged to carry out the purposes of said Government, as ex- 
pressed in said acts of Congress. 


XII. 
Consolidation. 


[In August, 1870, acting under the said acts of Congress said Cen- 
tral Pacific Railroad Company of California and the said Westarn 
Pacific Railroad Company formed themselves into one corporation 
under the name of the Central Pacific Railroad Company. Said 
company is the defendant herein, and as the agent and instrument 
of the Federal Government has from thecompletion of said railroad 
as aforesaid, until the present time, owned (except in the respect 
hereinafter stated) and operated said railroad under and by virtue 
of said acts of Congress and for the uses and purposes therein men- 
tiuned. 


XIII. 


Indebtedness secured by mortgage. 


The bonds loaned by the United States under said acts of Congress 
of July Ist, 1862, and July 2d, 1864, to said Central Pacitie Railroad 
Company of California were about twenty-seven millions of dollars. 
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No part of said loan, except the accruing interest thereon, has been 
paid; but the same now is, and for more than five years last past 
has been, outstanding. ‘To secure the payment of the same the 
United States now have, and ever since the issue of said bonds have 
had, alien by mortgage upon the said railroad, its rolling-stock, fix- 
tures, and franchises. by said act of Congress of July 2d, 1864, said 
Central Pacific Railroad Company of California was authorized to 
issue its bonds in an amount equal to said United States bondsand to 
secure the payment of the same by a mortgage upon its said road, 
telegraph, franchises, and properties. Under the provisions of said 
act said bonds to the amount of more than five thousand dollars per 
mile were issued before the first day of January, 1875, and the pay- 
ment of the same wassecured by a mortgage made by said company 
upon its said railroad, rolling-stock, and franchises. Said bonds are 
unpaid and outstanding, but are not yet due, and the same now are, 
and ever since their issue have been, secured by the mortgage afore- 
said. Many of said bonds now are, and ever have been, owned 
by citizens and bona fide residents of the State of California, while 
other of said bonds now are, and ever have been, owned by citizens 
of the United States, bona fide residents of States other than California. 


ALV. 
Land mortgage. 


To further aid in the construction of its railroad hereinbefore de- 
scribed, the defendant on the first day of October, A. D. 1870, made, 
executed, and delivered a mortgage covering all its said lands ac- 
quired under the acts of Congress aforesaid in the sum of ten million 
of dollars. Said mortgage was duly acknowledged and filed for rec- 
ord in the office of the county recorder of the several counties in 
which said land is situated, a copy of which is hereto annexed, 
marked “ Exhibit A,” and made a part: hereof. To secure the pay- 
ment of said mortgage the defendant issued bonds in the amount of ' 
ten million of dollars. A part of said bonds have been redeemed, 
but there still remains due and unpaid $5,749,000, which is a valid 
and subsisting lien upon all of said lands. Said unpaid bonds now 
are, and ever have been, owned and held by citizens and bona fide 
residents of the State of California; and some of said bonds now are, 
and ever have been, owned by citizens of the United States, bona fide 
residents of States other than the State of California. 

The lands covered by said land mortgage are situate in the States 
of California and Nevadaand the Territary of Utah. The aggregate 
amount of said lands in the State of California is 652,125 acres, 
Said lands are situated in the followmg counties in the quantity 
herein set out, as follows: In Sacramento county, 550 acres; in 
Placer county, 21,621 acres; in Nevada county, 30,595 acres; in| 
Sierra county, 9,665 acres; in Yuba county, 40,664 acres; in Sutter 
county, 3,008 acres; in Butte county, 159,272 acres; in Tehanna 
county, 217,499 acres; in Shasta county, 114,606 acres; in Colusa 
county, 27,650 acres; in El Dorado county, 21,514 acres ; in Plumas 
county, 5,704 acres; in Yolo county, 212.26 acres. 
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Mortgaged lands—Mode and manner of assessment—Payment of 
taxes. 


The lands mentioned in the preceding subdivision are not, and 
never have been, in any way connected with the railroad business of 
the defendant. They are agricultural and grazing lands, held, 
owned, and used for farming and grazing purposes. 

Said lands, and all of them, for each of the years 1880, 1881, and 
1S82 were assessed by the assessors of the respective counties in 
which they are situated at their full cash value, and no deduction 
from said value was made or allowed on account of said mortgage 
or the indebtedness secured thereby; on the contrary, the laws of 
the State of California under which said assessors acted in making 
said assessments prohibited any deduction from said values on ac- 
count either of the mortgages or the indebtedness secured thereby. 

In each of said years the defendant paid in full, at the time the 
same became payable, all the taxes levied upon said lands, amount- 
ing in the aggregate, for State, county, and municipal purposes, to 
over $91,000.00. : 

The laws of the State of California, then and ever since in foree, 
provide that in the assessment and valuation of lands of like char- 
acter and situation, and in every respect similar, both in quality 
and use, not owned by railroad or other quasi-public corporations, 
a mortgage thereon by which a debt is secured, shall, for the pur- 
poses of assessment and taxation, be deemed and treated as an interest 
in the property affected thereby, and that in the assessment and 
valuation of such property for the purposes of taxation, the value of 
said mortgages shall be deducted therefrom, and the owner of said 
lands or property only assessed and taxed for the value in excess of 
the value of the mortgage. 

To assist the assessor in the performance of his duties, and to 
enable him to make the deductions aforesaid, the laws of the State 
of California make itthe duty of the recorder of each county,annually, 
on or before the first Monday in April, to transmit to the assessor 
a complete abstract of all mortgages by which any debt is secured 
remaining unsatisfied on the records of his office at 12 o’clock me- 
ridian on the first Monday of March of said year; and it is further 
provided by said laws that should any such list be found to contain 
any instrument relating to lands situated in more than one county, 
it shall be the daty of the assessor to transmit to the State Board of 
Equalization all information relating thereto, and it shall be the 
duty of the State board to attach an apportionment of valuation of 
such instrument to be assessed in each county, and to transmit to 
the assessor of each county mentioned as affected in said instrument 
a statement of valuation of assessment to be levied against said 
instrument in such county. (Political Code, sect. 3678.) 

In the matter of the valuation of its said lands for the purposes 
of taxation, the defendant is, and ever has been, deprived of all the 
benefits of the said laws which provide for the deduction of indebt- 
edness secured by mortgage from the valuation of lands by reason 
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of the provisions of section 4 of article XIII of the constitution of 
the State of California, and the action of assessors in pursuance 
thereof: while all natural persons and all corporations not quasi 
public within the State of California are entitled to receive. and do 
receive, the full benefit of said laws, and the deductions required to 
be made thereunder. 
AVI. 
Property belonging to the U.S. exempt from taxation. 


That under said constitution all property belonging to the United 
States is exempt from taxation. 


XVI. 
Assessment by State Board of Equalization. 


On the 2d day of May, 1881, the State Board of Equalization of the 
State of California, pretending to act under and by virtue of the 
powers conferred upon it by section 10 of article XIII of the consti- 
ution of the State of California, did make a pretended assessment 
for the purposes of taxation for the fisca] year of sald State then 
next ensuing upon the franchise, roadway, road-bed, rails, and roll- 
ing-stock of said railroad against defendant; said pretended assess- 
ment was made separately upon the franchise, roadway, road-bed, 
rails, and rolling-stock of said railroad, and was then and there so 

entered upon the minutes of said board ; said assessment is the 
30 assessment upon which the several taxes mentioned in the 
complaint herein are based; and no other assessment than 
the aforesaid was ever made of said property, or any part thereof, 
for said fiscal year. 
AVILI. 


Failure of State board to transmit assessment. 


The State Board of Equalization never did at any time transmit 
said pretended assessment, or any assessment of said property, or 
any part thereof, to the assessor, or to any of the authorities of said 
county, and never at any time caused the same to be entered 
upon the assessment roll of said county for said fiscal year, or for 
any other year, nor has said pretended assessment, or any part 
thereof, or any assessment against said defendant or said property, 
or any part thereof, ever been entered upon or made part of any 
assessment roll, book, or delinquent list in or for said county. 

XIX. 
State board never apportioned assessment. 

Defendant avers, upon its information and belief, that neither said 
pretended assessment nor any assessment against defendant in respect 
to said property, or any part thereof, was ever entered upon any as- 
sessment roll or book of said county, or upon any delinquent list of 
said county, nor was any entry relative to the action of the said State 
Board of Equalization in respect to the assessment or apportionment 
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of said property, or any part thereof, ever entered upon said assess- 
ment roll or book, except a letter from the State Board of Equalization, 
addressed to the assessor of said county, which letter did not contain 
said assessment, or any part thereof, nor a copy of said assessment, or 
any part thereof, nor did it contain any apportionment thereof as 
provided for in section 10, article XIII, of the constitution of the 
State of California, hereinbefore referred to, or otherwise. 


p & a 
No assessment was ever made or entered on the assessment roll. 


Defendant, upon information and belief, avers that neither said pre- 
tended assessment, nor any assessment against this defendant, or any 
other person or persons, in respect to the said property, or any part 
thereof, was ever entered upon any assessment roll or book of said 
county, nor upon any delinquent list of said county, nor was any 
entry relative to the dction of the said State Board of Equalization 
in respect to the assessment or apportionment of said property 
of defendant, or any part thereof, ever entered upon said assess- 
ment roll or book, except the said letter of the said State Board 
of Equalization. Said letter was copied by the assessor of said 
county on or about the Ist day of June, 1881, upon the assess- 
ment. Upon said assessment roll opposite said letter is entered in 
figures $1,.526,500.00, and opposite sald heures, under the head of 
taxes due, is entered in figures $27,354.25. The same entries, and 
no others, appear upon the delinquent list of said county for said 
fiscal year. As defendant is informed and believes, and upon such 
information and belief charges the truth and fact to be, there are in 
respect to the said property, and in respect to defendant, no other or 
further entries upon any assessement roll, book, or delinquent list 
of said county. 

XX. 

State board pretended to assess the whole of said property to 

defendant. 


The State Board of Equalization, in making the said pretended 
assessment, pretended to assess to and against defendant the full 
cash value of said railroad, roadway, road-bed, rails, rolling-stock, 
and franchises, without deducting therefrom the value of the mort- 
gage, or any part thereof, given and existing thereon as aforesaid, to 
secure the indebtedness of said company to the holders of said bonds, 
notwithstanding, as defendant avers, they had full knowledge of the 
existence of such mortgage. 


XXII. 
State board did not treat said mortgage as an interest in the 
property. 


In making said pretended assessment, the said State Board of 
Equalization did not deem or treat said mortgages as an Interest 
in said property, but did assess the whole value of said property to 
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the defendant in the same manner it would have done had there 
been no mortgages thereon. 


3 ee Fag 
Authority exercised by State board violates provisions of Four- 
teenth Amendment. 


Under the constitution of the State of California the board of 
supervisors of the several counties of the State constitute boards 
of equalization for their respective counties, whose duty it is to 
equalize the valuation of the taxable property in the county, except 
the franchise, roadway, road-bed, rails, and rolling-stock of railroads 
operated in more than one county of the State; and to such boards the 
owners of all property, except as above stated, have the right and 
privilege to apply for the correction of their assessments, and have 
the right and privilege of a hearing before the said local boards of 
equalization. By the provisionsof the constitution of California,and 
the laws in pursuance thereof, this right and privilege, or any right 
and privilege, to be heard in relation to the assessments, is denied to 
defendant in respect to the property in question. All of which 
defendant avers is contrary to the provision of the Fourteenth 
Amendment to the Constitution of the United States, which declares 
that no State shall deny to any person within its jurisdiction the 
equal protection of the laws. 


;e o's 
Further violation of:-the Fourteenth Amendment. 


The power conferred upon the State Board of Equalization by sec- 
tion ten of article XIII of the constitution violates the provision 
of the Fourteenth Amendment to the Coustitution of the United 
States, which declares that no State shall deprive any person of life, 
liberty, or property without due process of law ; for that said section, as 
to such power, is self-executing and complete, and does not provide 
for personal or other notice to be given to the parties to be affected 
by the exercise of such power, and does not provide for a full or any 
opportunity of time, place, or tribunal for such parties to be heard 
in defense of their rights; and hence, under and by said provision 
of the constitution of the State of California the lability of owners 
of such property to taxation, and the amount thereof, may be fixed 
without notice to them or an opportunity to be heard. 


x xX VI. 
Further discrimination. 


The provisions of section four of the constitution of the State of 
California, providing for the assessment of the property of railroad 
and other quasi-public corporations, is in contravention of the pro- 
visions of said Fourteenth Amendment of the Constitution of the 
United States, in that it discriminates against such corporations ; in 
this, that whereas, under said section four of said article XIII of the 
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constitution of the State of California, if the property of natural 
persons or corporations, not quasi-public, has a mortgage, lien, or in- 
cumbrance thereon, they are not liable to assessment or taxation upon 
such property, but only upon the value of their interest in such 
property over and above the value of such mortgage, lien, or incum- 
brance; whereas, in the case of the property of railroad and other 
quasi-public corporations, nosuch allowance or deduction is made,had, 
or allowed with respect toany mortgage, lien, or incumbrance there 
may be upon such property; and also in this, that while the tenth 
section of article XIII of the constitution of the State of California 
provides the same mode for the assessment of the franchises, road- 
way, road-bed, rails, and rolling-stock of all railroads operated in 
more than one county, whether such property be owned by railroad 
or other quasi-public corporations, or by private corporations, or by 
natural persons, yet section four of article XIII of said constitution 
permits or allows indebtedness secured by mortgage, trust- 
oz deed, or otherwise to be deducted from the value of such 
property only when it is owned by natural persons or corpor- 
ations not quasi-public, and denies such deduction when the prop- 
erty is owned by railroad or other quasi-public corporations. 
XXVILT. 

Section 10 of article XIII of said constitution of California pro- 
vides that all property, except the franchise, roadway, road-bed, rails, 
and rolling stock of all railroads operated in more than one county 
in the State shall be assessed in the county, city, city and county, 
town, township, or district in which it is situated in the manner 
prescribed by law. 

The laws of said State prescribe that all property, except that 
above mentioned, shall be assessed in the county in which it is situ- 
ated by an assessor elected by the people of such county. 

Said assessors for each of said years have assessed to the owners 
and holders thereof in their respective counties the indebtedness of 
the defendant secured by the mortgage herein mentioned, but never 
have, nor does the law permit them so to do, made any deduction 
from the assessment of any of the property of this defendant on 
account of the assessments made as aforesaid to the holders of such 
indebtedness. 

AXVIIT. 
Further discrimination. 


All owners of railroad property, operated in more than one county, 
by virtue of said section ten of article XIII, are denied any protec- 
tion from the laws of the State of California, wkich— 

(a.) Require that property shall be taxed in proportion to its value. 

().) Require such proportions to be ascertained by a general law. 

(c.) Require that before liability be fixed an opportunity to be 
heard must be given. 

(d.) Give an appeal from the assessor to boards of equaliza- 
tion. 
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(e.) Require the assessment to be made in the county, and pro- 
hibit its being made in localities distant from the situs of the property. 

(f.) Which prescribe mode and manner of the assessment. 

And defendant avers that at and before and ever since the adop- 
tion of the constitution of California, now in force, there were and 
are existing under the laws of said State corporations of various 
kinds, formed for the purpose of and actually operating and doing 
business and holding and using and operating property in more 
than one county in said State, and that at all of said times there 
were and there now are divers natural persons, residents of said 
State, operating property in more than one county in said State, and 
that at all of said times there were and now are railroads owned by 
corporations formed under the ceneral laws of sald state, and also 
by natural persons, which are only operated in one county. That 
by the provisions of section ten of article XIII of said State consti- 
tution persons operating railroads in more than one county in the 
State have been singled out from all other persons operating prop- 
erty in more than one county and denied the right, common to all 
other persons, to appeal for relief from over-valuations of their 
property by assessors to the local board of equalization, and denied 
the rights and privileges accorded by the laws to all other persons 
in that respect. 

Corporations in said State of California now are and ever have 
been formed under general laws relating thereto, and railroad and 
all other corporations, except public corporations formed or organized 
for the government of a portion of the State, now are and ever have 
been designated by the laws of California as private corporations. 
Under the provisions of the laws relating to the formation of private 
corporations such corporations may be formed for any purpose for 
which individuals or natural persons may lawfully associate them- 

selves together; and there now exist in California, and ever have 
30 existed, corporations formed under said laws for fire, marine, 

mutual life, health, and accident insurance; building, con- 
structing, and operating railroads, wagon roads, telegraphs, bridges, 
ferries, wharves, chutes, and piers, and for constructing and operat- 
ing canals for the purposes of acquiring lands in large tracts, and 
distributing them as homesteads among the corporators, for savings 
and loans, for mining, for the sale and distribution of water in cities 
and towns, for manufacturing, mechanical,.and agricultural pur- 
poses; for benevolent, charitable, and educational purposes, for 
cemeteries, agricultural fairs, and various other purposes. 

In said State of California there now are, and for more than three 
years last past have been, various railroads owned, operated, and 
controlled either by individuals, partnerships, or by private corpo- 
rations other than railroad corporations, to wit, by mining and 
manufacturing corporations. There now is and for more than three 
years last past has been a railroad in use and operation extending 
from the city of Marysville, in the county of Yuba, to the town of 
Oroville, in the county of Butte, in said State, a distance of twenty- 
seven miles, which said road now is, and ever has been, operated in 
more than one county in this State, and is of the same gauge as the 
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road of this defendant, and has ever been operated for like uses and 
purposes. 

Said road, with all its equipments, now is, and for more than 
three years last past has been, in the ownership and under the ope- 
ration and control of one N. D. Rideout, a citizen of the United 
States and resident of the State of California. 

There now is, and for more than three years last past has been, a 
railroad extending from the town of Santa Cruz, on the Pacific 
Ocean, and in the county of Santa Cruz, eastward through said 
county, and into the county of Monterey to the town of Pajaro, a 
distance of about twenty-one miles. Said road now is, and fora 
long time past has been, owned, operated, and used for like purposes 
for which the defendant’s road is owned, operated, and used, and 
that the same now is, and fora long time past has been, in the 
ownership and operated by the Pacific Improvement Company, a 
private corporation formed under the laws of the State of California, 
which said corporation is not and never has been a railroad or 
quasi-public corporation. 

There now are, and for more than five years last past have been, 
divers other railroads owned and operated in said State by corpo- 
rations other than railroad corporations, and by individuals and 
partnerships, and that all of said corporations, individuals, and 
partnerships are the owners of lands which are assessed by the local 
assessors of the various counties in which such lands are situated, 
and all are entitled under the laws of said State to the deductions 
provided for in said laws, and, as said defendant, upon information 
and belief, avers, have been allowed such deductions. 

XXIX. 
System adopted by said board violates rules of equality. 

The State Board of Equalization, in making said pretended assess- 
ment of the said roadway of defendant, did willfully and de- 
signedly include in the valuation of said roadway the value of 
fences erected upon the land of coterminous proprietors, and did 
willfully and designedly value the said roadway at a greater value 
than the value of other property similarly situated, and greater 
than its actual value, upon the ground that such increased valu- 
ation should be made, because the title of defendant thereto was 
acquired by condemnation. 

The value of such fences which were not the property of defend- 
ant, nor the property of the owners of said roadway, and the in- 
creased value affixed to the roadway by the system adopted by the 
board, are blended in said pretended assessment, and there is no 
mode or means by which such illegal valuation can be separated 
from those which may be legal. 


XXI1X (a). 
Value of ferry-boats blended with other values. 


The western terminus of the said railroad of defendant is in the 
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city of San Francisco, on the west side of the bay of San Francisco. 
The distance across said bay is five miles, and the whole thereof is 
part of the navigable waters of said bay. The cars of the company 
are transported from the end of the railroad track of said road on the 
astern side of said bay to the end of the railroad track on the west- 
ern side of said bay, on steam ferry-boats belonging to the defendant, 
built, owned, and constructed for that purpose, and are of great 
value. For more than four years past the defendant has been the 
owner of two steam ferry-boats, one of the tonnage of 1,566 tons 
and one of the tonnage of 1,012 tons, and during the whole of that 
time has used said boats for the purposes aforesaid. Said boats now 
are, and for more than four years last past have been, of a class 
which are by law required to be registered, and now are, and for 
more than four years last past have been, duly registered and en- 
rolled in the city and county of San Francisco, State of California. 
The State Board of Equalization, in making said pretended assess- 
ment of the said roadway, road-bed, rails, and rolling-stock of de- 
fendant, did willfully and designedly include in the valuation 
thereof the value of said boats, and the value of said boats is 


blended in said pretended. assessment with the value of said road- 


way, rails, road-bed, and rolling-stock, and there is no means by 
which such value can be separated from the valuation placed by 
said board upon said roadway, road- bed, rails, and rolling-stock, or 
either of them. 
34 XXX. 
Defendant’s franchise a Federal one. 


And defendant, upon its information and belief, avers that under 
and by virtue of the said several acts of Congress defendant became, 
and ever since has been, a Federal corporation, and has held its fran- 
chise and exercised all its corporate powers under the Government 
of the United States. 

AXXI. 
Corporate powers in part derived from acts of Congress. 


And defendant, upon its information and belief, avers that if, by 
virtue of the several acts of Congress herein referred to, it did not 


become a Federal corporation, yet it holds under the Government of 


the United States all the corporate powers and franchises granted to 
it by the said several acts of Congress as the trustée of the ‘said Gov- 
ernment, and for the governmental uses and purposes specified in 
said acts. 
XXXIT. 

That the franchise of defendant is not subject to State taxation. 

Under and by virtue of the said several acts of Congress hereinbe- 
fore referred to the defendant was by the Government of the United 
States selected as the means and instrument of that Government to 
construct the railroad hereinbefore described, and to keep and main- 
tain the same in repair, to the end that the said Government might, 
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when occasion: required, use the same for the transportation of its 
armies and military stores, and for such other purposes as said Gov- 
ernment might, in the execution of its powers, desire to use the 
sume. The Government of the United States has never given to the 
State of California the right to lay any tax apon the franchise, ex- 
istence, or operations of defendant. Such a tax would hinder and 
impede the lawful operations of the Government of the United States ; 
would hinder, delay, and prevent the defendant from performing, as 
aforesaid, its obligations to the United States, and would nullify and 
prevent the enforcement of the said several acts of Congress. 


>Re Erit 
Whole franchise assessed. 

Said pretended assessment made by the State Board of Equaliza- 
is upon all of the franchises of defendant, and the said board, in 
valuing the same, included the value of all the franchises and cor- 
porate powers held and exercised by defendant under said acts of 
Congress. 

*35 pee egg 
Tax upon the franchise blended with tax upon other property. 


That the State Board of Equalization, in making said pretended 
assessment, included and assessed the franchise of defendant, and in 
making said pretended apportionment included ih the valuation 
aftixed to the property of defendant the value thereof, but that such 
value is not separately stated in said apportionment, nor upon any 
assessment roll or delinquent list of said county, but such value is 
in said pretended apportionment and upon the assessment roll and 
delinquent list of said county blended with the values affixed to the 
roadway, road-bed, ete., and cannot on either be distinguished or 
separated from such other values, and the tax upon said fran- 
chise is in like manner blended with and cannot be separated from 
the tax on said roadway, road-bed, ete. 


XXXAIX. 
Plaintiff’s causes of action based upon assessment by State Board 
of Equalization. 


On the 2d day of May, 1881, the State Board of Equalization of 
the State of California, pretending to act under and by virtue of the 
powers conferred upon it by section ten of article XIII of the 
constitution of the State of California, did make a pretended assess- 
ment for the purposes of taxation for the fiscal year of said State 
then next ensuing upon the franchise, roadway, road-bed, rails, and 
rolling-stock of the railroad hereinbefore described and known as 
the Central Pacific Railroad, against this defendant; that said pre- 
tended assessment was made sepagately upon the franchise, roadway, 

road-bed, rails, and rolling-stock of said railroad, and was then 

36 and there so entered upon the minutes of said board. Said 

pretended: assessment is the assessment upon which the 
5—984 
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several taxes mentioned in plaintiff’s complaint are claimed to 
be due, and that no other assessment than such pretended assess- 
ment was ever made against or upon said property or any part 
thereof. 
Wherefore defendant prays it be hence dismissed, with 
costs. 
H. I. THORNTON, 
T. B. BISHOP, 
Attorneys for Defendant. 
S. W. SANDERSON, 
CREED HAYMOND, anp 
JOHN GARBER, 
Of Counsel. 


o7 Verification 


STATE OF CALIFORNIA, Us 
y! ‘ ¥ ’ . aS . 
City and County of San Francisco, J 


E. H. Miller, Jr., being first duly sworn, on oath, says: That he 
is an officer, to wit, the secretary of the corporation, defendant here-. 
in; that he has read the foregoing amended answer, and knows the 
contents thereof; that the same is true of his own knowledge, ex- 
cept as to those matters therein stated on his own information or 
belief, and as to those he believes it to be true. 


KE. H. MILLER, Jr. 


sti eh ts 


——— ge 


Subscribed and sworn to before me, this 22d day of May, A. D. 
1885. : 
[SEAL. | CHARLES J. TORBERT. 
Notary Public in and for the City and County of 
San Francisco, State of California. 
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This indenture, made this, the first day of October, A. D. 1870, 
between The Central Pacific Railroad Company, a railroad corpora- 
| tion duly incorporated and organized under and pursuant to the 
; laws of the State of California, party of the first part, and Charles 
Crocker and Silas.W. Sanderson, both of the city of Sacramento, and 
| State of California, parties of the second part, witnesseth : 
| That whereas, by an act of the Congress of the United States of Amer- 
ica, approved on the first day of July, 1862, entitled “An act to aid 
' in the construction of a railroad and telegraph line from the Mis- 
souri river to the Pacific Ocean, and to secure to the Government 
the use of the same for postal, military, and other purposes,” and an act | 
amendatory thereof, approved on the second day of July, 1864,there 
was granted to the Central Pacific Railroad Company of California, 
a railroad corporation then being duly incorporated and organized 
under and pursuant to the laws of the State of California, a large 
body of the public lands of the United States, to wit: Every alter- 
nate section of public land, designated by odd numbers, to the 
amount of ten alternate sections per mile on each side of the rail- 
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road and telegraph line of said company, running from Sacramento, 
in the State of California, to their junction with the railroad and 
telegraph line of the Union Pacific Railroad Company, at or near 
Ogden, in Utah Territory, a distance of seven hundred and forty 
miles, not sold, reserved, or otherwise disposed of by the United 
States, and to which no pre-emption or homestead claim had at- 
tached at the time the line of said railroad was definitely fixed, and 
not containing minerals other than coal and iron, for the purpose 
of aiding in the construction of said railroad and telegraph line, and 
to secure the safe and speedy transportation of the mails, troops, 
munitions of war, and public stores of the United States; 

And whereas, by an act of Congress of the United States of Amer- 
ica, approved on the twenty-fifth day of July, 1866, entitled “An act 
granting lands to aid in the construction of a railroad and telegraph 
line from the Central Pacifie railroad, in California, to Portland, in 
Oregon,” there was granted to the California and Oregon Railroad 
Company, a railroad corporation then duly incorporated and organ- 
ized under and pursuant to the laws of the State of California, a 
large body of the public lands of the United States, to wit: Every 
alternate section of public land, not mineral, designated by odd 
numbers, to the amount of twenty alternate sections per mile (ten 
on each side) of the railroad and telegraph line of said company, 
running from a point on the line of the Central Pacifie railroad, at 
or near Roseville, in the county of Placer, and State of California, 
to the northern boundary of said State, a distance of two hundred 
and forty-six miles, for the purpose of aiding in the construction of 
said railroad and telegraph line, and to secure the safe and speedy 
transportation of the mails, troops, munitions of war, and public 
stores of the United States, with afurther provision to the effect that 
when any of said alternate sections shall appear to have been pre- 
viously granted, sold, reserved, occupied by homestead settlers, pre- 
empted, or otherwise disposed of, other lands, designated as aforesaid, 
may be selected by said company in lieu thereof, under the direction 
of the Secretary of the Interior, in alternate sections designated by 
odd numbers as aforesaid, nearest to and not more than ten miles 
bevond the limits of said first alternate sections; 

And whereas, heretofore, to wit, on the twenty-second day of June, 
A. D. 1870, the said Central Pacific Railroad Company of California, 
pursuant to a statute of the State of California in such case made and 
provided, was consolidated with the Western Pacific Railroad Com- 
pany, a railroad corporation then duly incorporated and organized 
under the laws of the State of California,and owning and operating 
a railroad and telegraph line from the city of Sacramento to the 
cities of Oakland and San Jose, in the State of California, a distance 
of one hundred and fifty miles, into a new corporation, under the 
corporate name and style of the “Central Pacific Railroad Com- 
pany; 

And whereas, heretofore, to wit, on the twentieth day of August, 
A. D. 1870, the said last-named corporation, the said California and 
Oregon Railroad Company, the San Francisco, Oakland and Ala- 
meda Railroad Company, a railroad corporation then existing, duly 
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incorporated and organized under the laws of said State, and own- 
ing and operating a railroad running from San Francisco, through 
the city of Oakland, to Haywards, in Alameda county, a distance of 
twenty-five miles, and the San Joaquin Valley Railroad Company, 
a railroad corporation duly incorporated and organized under the 
laws of said State, and then existing by virtue thereof, owning a line 
of railroad and telegraph running from a point on the road of the 
said Central Pacific Railroad Company at Lathrop, in the county of 1 
San Joaquin, to the town of Visalia, in the county of Tulare, in said 
State, a distance of one hundred and fifty-two miles, said railroad 
and telegraph being then only, partially constructed, did, pursuant 
to a statute of said State in such case made and provided, amalga- 
mate and consolidate themselves into a new corporation under the 
corporate name of the “Central Pacific Railroad Company,” which 
last-named corporation is the said party of the first part to this in- 
denture; 
And whereas, by force and effect of said consolidation, the said 
party of the first part has succeeded to the title to all of said lands, 
and now owns and holds the same; 
And whereas the said party of the first part desires to raise monev 
for the purpose of completing the construction and equipment of 
said railroad and telegraph line from the town of Roseville afore- 
said to the northern boundary of the State of California, and also for 
the purpose of completing the construction and equipment of said 


railroad and telegraph line from the town of Lathrop aforesaid to Stn ann 
the town of Visalia aforesaid, and also for the pavment of the 
ov debts and liabilities of said party of the first part, and to that 


end has, by its board of directors, considered and determined 
to issue the bonds of said company, in the sum of one thousand 
dollars each, to the number of ten thousand, payable to the said 
parties of the second part,’or to the holder thereof, twenty years 
from date, with interest at the rate of six per cent. per annum, pay- 
able semi-annually on the first days of April and October of each } 
year ensuing its date, payable, both principal and interest, in United ? 
States gold coin,in the city of New York; and to secure the payment , 
of said bonds did further consider and determine to mortgage the 
lands hereinbefore described, except so much thereof as is or shall 
be included in the rights of way of the.railroads and telegraph lines 
of said company as defined and granted by the acts of Congress 
aforesaid, or is being or shall be used in the construction or opera- 
tion thereof, or for the track, yards, depot grounds, buildings, or 
erections thereof, to the said parties of the second part in trust for 
the holders of said bonds; 

And whereas it was further considered and determined that said 
bonds and each of them should bear date on the first day of Octo- 
ber, A. D. 1870, and should have attached thereto forty interest cou- 
pons, numbered from one to forty inclusive, in the following form : 
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$——. Central Pacific Railroad Company. No. —. 
For land bond No. —. 
Interest coupons for thirty dollars, due 
Ist, LS—. 
Pavable in the city of New York. 
— ——_, Secretary. 

And whereas it was further considered and determined that said 
bonds and each of them should be of the following tenor and form : 
No. —. $1,000. 

Land bond of the Central Pacific Railroad Company. 

The Central Pacific Railroad Company acknowledges itself in- 

debted to Charles Crocker and Silas W. Sanderson, both of the city 


of Sacramento, and State of California, or to the holder thereof, in 


the sum of one thousand dollars, gold coin of the United States, 


which sum it promises to pay to the holder hereof in the city of 


New York twenty years from the date hereof, with interest thereon 
at the rate of six per cent. per annum, payable semi-annually on 
the first days of April and October of each year ensuing the date 
hereof, both principal and interest payable in United States gold 
Coln. : 
This bond is one of ten thousand, each of which is for the same 
sum of money and of like tenor, and all of which are secured by a 
mortgage to Charles Crocker and Silas W. Sanderson, as trustees for 
the holders thereof, on all the lands granted by the United States to 
the Central Pacific Railroad Company of California, by an act of Con- 
gress approved on the first day of July, 1862, entitled “An act to aid 
in the construction of a railroad and telegraph line from the Mis- 
souri river to the Pacific Ocean, and to secure to the Government 
the use of the same for postal, military, and other purposes,” and 
an act amendatory thereof approved on the second day of July, 
1864; also, all the lands granted to the California and Oregon 
Railroad Company by an act of Congress approved on the twenty- 
fifth day of July, 1866, entitled “An act granting lands to aid in the 
construction of a railroad and telegraph line from the Central Pacific 
railroad in California to Portland, in Oregon” (which lands are now 
owned by the said Central Pacific Railroad € ompany by force and 
effect of a consolidation between said companies pursuant to a stat- 
ute of the State of California in such case made and provided), save 
and except so much of said lands as are or shall be included in the 
right of way for the railroad and telegraph lines of the said Central 
Pacific Railroad Company, or is being or shall be used in the con- 
struction or operation thereof, or for track. yards, depot grounds, 
buildings, or other erections thereof; and, also, so much thereof as 
may have been sold previous to the date of said mortgage, to wit, the 
first day of October, 1870. 

In testimony whereof, said company has caused its corporate seal 
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to be hereunto affixed by its president and secretary on this, the 
the first day of October, A. D. 1570. 


Now, therefore, this indenture witnesseth: That the said party of 
first part, for the purpose of securing the payment of the sums of 


money mentioned in said bonds, and the interest thereon, and in 
consideration of the premises, and also for and in consideration of 
the sum of one dollar to the said party of the first part in hand 
paid by the parties of the second part, the receipt whereof is hereby 
acknowledged, has granted, bargained, sold, released, enfeoffed, con- 
veyed, and confirmed, and by these presents does grant, bargain, 
sell, release, enfeoff, convey,and confirm unto the said parties of the 
second part, as trustees, and to their successors and survivor, and 
their assigns, forever— 

All and singular the said several sections of land so as aforesaid 
granted by said acts of Congress, and also the estate, right, title, in- 
terest, claim, and demand whatsoever, at law or in equity, of, in, or 
to the same or any part or parcel thereof, which the said party of 
the first part now has, holds, owns, or is entitled to, or hereafter may 
or shall acquire, have, hold, own, or be or become entitled to by 


force or virtue of the said acts of Congress, saving, excepting, and 
reserving all parts and parcels of said lands as have been 
40) sold heretofore, or which are or shall be included in the rights 


of way of the said railroads and telegraph lines of said com- 
pany, as defined and granted by the acts of Congress aforesaid, or 
used for the construction or operation thereof, or for the track, yards, 
depot grounds, buildings, or erections thereof; 

To have and to hold all and singular the lands hereby granted or 
intended to be granted, and each and every part and parcel thereof, 
with the appurtenances thereunto belonging, unto the said parties of 
the second part, and their successors and survivor, and their assigns 
forever, as trustees, for the uses and purposes, and upon the trusts, 
terms, conditions and agreements in this indenture set forth and de- 
clared. 

Provided always, and these presents are upon the express condi- 
tion, that if the said party of the first part shall well and truly pay, 
or cause to be paid, to the holders of said bonds, and every. of them, 
the principal sums of money therein mentioned according to the 
tenor thereof, with the interest thereon, at the times and in the man- 
ner hereinbefore provided, according to the true intent and meaning 
of these presents, then and from thenceforth this indentnre and the 
estate hereby granted shall cease and determine, and all the right, title, 
and interest in any and all property hereby conveyed to the parties 
of the second part not then disposed of under the powers hereby 
conferred, shall revert to and vest in the said party of the first part. 

This indenture further witnesseth, that these presents and the said 
bonds are made, executed, and delivered upon the trusts, terms, con- 
ditions and agreements following, that is to say : 

That all the lands hereinabove conveyed and mortgaged shall be 
under the sole and exclusive management and control of the said 
party of the first part, whe shall have full power and authority to 
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make contracts for the sale of the same at such price, on such credit 
or terms of payment, and such other conditions as shall be agreed 
on by the said parties of the first and second part, and as shall seem 
to them best solvated to secure the payment in full of all the bonds 
issued as hereinbefore provided, until entry or foreclosure by the 
trustees as hereinafter provided. But no tithe to any tract of land 
contracted to be sold by the said party of the first part shall be given 
until the whole of the purchase-money of said tract shall be paid to 
said parties of the second part, or tneir successors, or survivor, in 
cash, or in said bonds or overdue coupons thereof. And for this 
purpose it is agreed that the said party of the first part and said 
trustees shall cause all such lands as they shall from time to time 
become subject to sale, to be carefully examined and surveyed, and 
shall affix to each tract or parcel such price as in their judgment 
shall be most judicious, having in view the interests of all parties; 
and said lands shall be and remain at all times thereafter open for 
sale to any person who may desire to purchase and pay therefor; 
the prices being nevertheless at all times subject to revision and 
alteration by the said parties; and the party of the first part may 
reserve from sale any lands necessary for depot grounds or other 
purposes connected with the construction or operation of the said 
railroad or telegraph. The purchaser of any such land shall be at 
liberty to pay for the same in the aforesaid bonds or overdue coupons 
at par; and when any tract or parcel of said lands shall have been 
purchased and paid for either in bonds, coupons, or cash, as herein- 
before provided, the same shall be conveyed by the said parties of 
the first and second part to the purchaser in fee simple, and shall 
by such conveyance be absolutely and forever released from any and 
all lien or incumbrance for or on account of said bonds, or any other 
debt or obligation of the said party of the first part. The said trus- 
tees shall and will cancel and discharge each and every bond and 
the coupons thereon, and all overdue coupons, which they may re- 
ceive in payment for land or by purchase, by defacing the seal of the 
corporation, perforating the signatures of the president and secretary 
and drawing lines across each of the interest coupons on receipt 
thereof; and all bonds and coupons received in payment for lands 
as aforesaid, shall when so cancelled, be delivered to the said party 
of the first part. 

The said trustees shall apply the proceeds of the sale made by 
them of lands hereby conveyed to the sole and exclusive purpose of 
the payment of the bonds provided for in and issued in conformity 
to the terms of this indenture. And for this purpose all such avails 
shall, from time to time as the same are realized, be used in the 
purchase of such bonds in the market, to be cancelled, so long as 
purchases thereof can be made at par; and whenever such bonds 
‘annot be purchased at that rate said trustees shall advertise for 
proposals to sell such bonds to them in two newspapers published 
in the city of New York, and one newspaper published in each of 
cities of San Francisco and Sacramento, and after receiving such 
roposals they shall have power to purchase such bonds at the 
te te terms so offered. The said party of the first part doth hereby 
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covenant and agree to pay to the holders of said bonds respectively 
the said principal sums of money therein mentioned, and the inter- 
est thereof as aforesaid. If any default shall be made in: the pay- 
ment of either of principal or interest on any of said bonds for six 
months after demand at the place of payment, when the same shall 
become due, then the said trustees may,on being requested by the hold- 
ers of at least one hundred thousand dollars of such bonds, enter into 
and take possession of any of the lands above conveyed and foreclose 
this mortgage, and may sell at public auction so much of said lands 
as may be necessary to discharge all arrears of such interest, and 


apply the proceeds, after deducting the costs, charges, and expenses of 
such entry, foreclosure and sale, to the payment of such arrears of 


interest. If any such default shall continue for one year from the 
time of such demand and refusal, the principal sum of all said bonds 
then outstanding shall become due and payable, and the said trus- 
tees may enter into and take possession of all the lands above by 
by these presents mortgaged or conveyed, foreclose this mortgage, 
and sell at public auction all said lands, or so much thereof as may 
be necessary, first giving at least six months’ previous notice of the 
time and place of sale in at least one newspaper published in the 
city of New York, and in one published in each of the cities of San 
Francisco, Sacramento, Virginia, and Salt Lake; and they shall 
apply the proceeds thereof, after deducting the costs, charges, and 
expenses of such last-mentioned entry, foreclosure, and sale, to the 
payment of all said bonds then outstanding, and the interest accrued 
thereon, rendering the overplus, if any there shall be, unto the said 
party of the first part. In case of any sale upon any such fore- 
closure, or at any such public auction, the said trustees shall make, 
execute, and deliver a conveyance of the said lands so sold, which 
shall convey to the purchasers all the rights and privileges of the 
said party of the first part in and to the property so sold, to ‘the 
same extent as the same shall have been previously enjoyed and 
and held by the said: party of the first oa If, after such entry 

shall be made, or any such foreclosure proceeding shall be 
4] commenced, for the satisfying of interefes only, as above pro- 

vided, and before the lands are sold thereon, the said party 
of the first part shall pay and discharge mb interest and deliver 
the coupons therefor to the said trustees, dnd pay all the costs, 
charges, and expenses incurred in such entry and foreclosure and 
the proceedings thereon, then and in every such case the said trus- 
tees shall discontinue their proceedings thereon and restore to the 
said party of the first part all such lands. to be held subject to the 
above conveyance and mortgage, and subject to all the provisions, 
terms, and conditions of these presents in like manner as if such 
entry had not been made nor such foreclosure proceedings com- 
menced. 

In case a vacancy snall happen in the number of trustees herein- 
before mentioned as parties of the second part in this indenture, or 
if one of them shall be temporarily absent, the remaining trustee 
shall, while said vacancy or absence exists, have all the rights, ex- 
ercise all the powers, and discharge all the duties devolving on the 
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said trustees by this instrument. But, as soon as it conveniently 
may be done, such vacancy sliall be filled by the nomination by the 
remaining trustee of some proper persen to fill such vacancy, 
which nomination shall be submitted to the board of directors of 
said company, and, if approved by them, the person so nominated 
and approved immediately shall become a trustee under this instru- 
ment. If said nominatjon is not approved, another person shall be 
nominated by said remaining trustee, and in like manner sub- 
mitted for approval ; and so on until three nominations shall have 
been made. But if three successive nominations shall be made, 
and none of them shall be approved by said board, said vacancy 
shall be filled by a committee of three persons, selected, one by said 
remaining trustee, one by said board of directors, and a third by 
the two thus selected, and the person appointed trustee by a majority 
of the committee shall be and remain a trustee under this instru- 
ment. And the person regularly appointed a trustee to fill a va- 
cancy in either of the forms above specified shall, from and after 
his said appointment and his acceptance of the appointment, be- 
come vested with the same estate, powers, rights, and interests, and 
charged with the same duties and responsibilities, as if he had been 
one of the original trustees, parties of the second part, named in 
and executing this instrument; and the prior remaining trustee 
may and shall execute such conveyances and instruments as may be 
proper or necessary to vest the same in such new trustee jointly with 
him, or to furnish evidence of such vesting. If at any time either 
of the said trustees shall resign his place as trustee, by a proper 
deed or writing to that effect, and such resignation shall be accepted 
by the said party of the first part, then and in every such case the 
place of such resigning trustee thereupon shall become and be va- 
cant. Whenever all the bonds which shall have been made and 
issued by the said party of the first part under and in conformity to 
the provisions of this indenture, with the interest thereon, together 
with all the expenses incurred by the said trustees in the execution 
of the trust herein and hereby created, shall have been fully paid, 
the said trustees shall reconvey to the said party of the first part all 
and singular the said lands then in the hands of the said trustees, 
and not before that time sold or disposed of in the execution of the 
trust hereby created. In case the said trustees shall at any time 
have any trust moneys on hand, derived from the sale of the lands 
hereby conveyed, which will not be required to meet any immedi- 
ate liabilities of the company to which said moneys are by these 
presents devoted, the said moneys shall be deposited on interest 
with some bank or trust company in the city of San Francisco or 
Sacramento, subject to be drawn by checks signed by the trustees or 
such one of them as they may designate. All the books of the said 
company and of the trustees relating to the lands hereby conveyed 
shall be mutually open to the inspection of said company and said 
trustees. It shall be the duty of said trustees to certify and deliver 
to the said party of the first part the said bonds, as the same from 
time to time shall be demanded, issued, or used by the said party of 
the first part. 
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And it is hereby mutually agreed by and between the parties hereto 
that the said parties of the second part, and their survivor and suc- 
cessors, and their heirs, executors, and administrators, shall not be 
answerable for the acts, omissions, or defaults of each other, nor for 
anything short of their own gross negligence or willful misfeasance. 

It is hereby declared by the parties to this indenture that all the 
provisions of said acts of Congress, so far as_they are applicable, are 
hereby made and shall be deemed and taken to be a part of this in- 
strument; and the said provisions, in all that concerns the sale and 
disposal of the said lands hereby conveyed to the parties of the 
second part, are to be observed and strictly and faithfully carried 
out and fulfilled. And the said party of the first part covenants 
and agrees to and with the said parties of the second part that the 
said party of the first part shall and will at any and all times here- 
after, and from time to time, execute, acknowledge, and deliver, 
under its corporate seal, to the said parties of the second part, and 
their survivor or successors, all such other or further assurances, 
deeds, mortgages, obligations, transfers, indentures, and Instruments 
in writing, and shall and will do and perform all such other or 
further acts or things as shall or may be necessary or proper, or as 
their counsel, learned in the law, shall deem necessary, proper, or 
expedient for the better or more effectually securing upon the above 
conveyed and mortgaged premises the payment of the said bonds so 
to be issued, and the interest due and to grow due thereon, in manner 
aforesaid, or for carrying into effect the true intent, design, objects, 
and purposes of these presents. 

In witness whereof, the said party of the first part has caused 
these presents to be signed with its corporate name and sealed with 
its corporate seal, by its president and secretary, the day and year 
first above written. 


[SEAL. ] 


LELAND STANFORD, 
President C. P. R. R. Co. 

Kk. H. MILLER, Jr., 
Secretary C. P. R. R. Co. 


We accept the trust declared in the foregoing instrument. 
CHARLES CROCKER. SEAL. 
SILAS W. SANDERSON. |seat. 


Endorsed: Filed July 9th, 1883. L. 8. B. Sawyer, clerk. 


42 Stipulation Waiving Jury. 


At a stated term, to wit, the July term, A. D. 1883, of the ' 
circuit court of the United States of America, of the ninth judicial ) 
circuit, in and for the district of California, held at the court- * «» 
room, in the city and county of San Francisco, on Tuesday, the 31st 
day of July, in the year of our Lord one thousand eight hundred 
and eighty-three. 

Present: The Honorable 8. J. Field, circuit justice; the Honor- 
able Lorenzo Sawyer, circuit judge. ’ 
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THE PEOPLE OF THE STATE OF CALIFORNIA, ) 
vs. - No. 2845. 
Tue CentrRaL Paciric Raitroap Company. } 


[t is hereby stipulated by and between the above-named 
45 parties that the above-entitled cause be tried by and before 
the court without a jury, a jury being hereby expressly 
waived. 
Dated San Francisco, July 31st, 1585. 
' DS. &S. L. TERRY, 
Att’ys for Plaintiff. 
EK. C. MARSHALL, 
Att'y General. 
P. D. WIGGINTON, 
H. S. BROWN, 
Attorneys for Defendant. 


Endorsed: Filed July 31, 1883. L. 8. B. Sawyer, clerk. 
44 Findings. 


In the Circuit Court of the United States, Ninth Cireuit, District of 
California. 


THe PEOPLE OF THE STATE OF CALIFORNIA ) 
vs. : . 


No. YPS45. 
Tue Centrat Pactric Rarpway Company. } 


The above-entitled cause having, on the 3lst day of July, 1883, 
been brought on to a hearing before the court, without a jury, the 
said parties, by stipulation in writing, having waived a jury,.and 
the evidence introduced by the respective parties having been fully 
considered, the court finds the facts in issue in said action as fol- 
lows: 


Defendant’s organization.—Existence and character 
[. 


In May, 1852, the Legislature of the State of California passed 
an act entitled “An act to grant the right of way to the United States 
for railroad purposes,” which act is found in the Stat. of Cal., 1852, 
p. 150, and is herein referred to and made a part of this finding. 


LT. 


On the Ist day of 1862, Congress passed an act entitled “An act 
to aid in the construction of a railroad from the Missouri river to 
the Pacific Ocean, and to secure to the Government the use of the 
same for postal, military, and other purposes ;” which act is found 
in the United States Statutes at Large, vol. 12, page 489, et seq., and 
which‘act is herein referred to and made part of this finding. 
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Said Central Pacific Railroad Company of California, within due 
time, filed in the Department of the Interior its acceptance of the 
terms and conditions of said act of Congress of July 1, 1862. 


45 IV. 

On the 3d day of March, 1863, Congress passed an act entitled 
“An act to establish the gauge of the Pacific railroad and its 
branches,” which act is found in the United States Statutes at Large, 
vol. 12, page 807, and which act is herein referred to and made part 
of this finding. 

V. 


In the month of March, 1863, the Legislature of the State of Cali- 
fornia passed an act entitled “An act to authorize the board of su- 
pervisors of the county of San Joaquin to take and subscribe two 
hundred and hifty thousand dollars to the capital stock of ‘The 
Western Pacific R. R. Co.” and to provide for the payment of the 
same and other matters relating thereto.” Said act is found in Stats. 
of Cal., 1863, p. 80 et seg., and is herein referred to and made _ part 
of this finding. In the month of April of same year the Legislature 
passed an act entitled “An act to authorize the board of supervisors 
of the city and county of San Francisco to take and subscribe one 
million dollars to the capital stock of ‘The Western Pacific R. R. 
Co. and ‘'Phe Central Pacific Railroad Co., and to provide for the 
payment of the same,and other matters relating thereto,” which act 
is found in Stats. of Cal. for 1863, p. 380, and is herein referred to 
and made part of this finding. Said Legislature,in the same month 
and year, passed an act entitled “An act to authorize the county of 
Placer to subscribe to the capital stock of ‘The C. P. R. R. Co. of 
California,’ and to provide for the payment of the same, and other 
matters relating thereto,” which act is found in Stats. of Cal., 1863, 
p.145, and is herein referred to and made part of this finding. Nu- 
merous acts of a similar nature are found scattered through the 
statutes of California. 

VI. 

On the 4th day of April, 1864, the Legislature of the State of 
California passed an act entitled “An act to aid in carrying out the 
provisions of the Pacific railroad and telegraph act of Congress and 
other matters relating thereto,’ which act is found in the statutes of 
California for 1863-4, at page 471 et seq., and which act is herein 
referred to and made part of this finding. 


VIL. 


On the 2d day of July, 1864, Congress passed an act entitled “An 
act to amend an act entitled an act to aid in the construction of a 
railroad and telegraph line from the Missouri river to the Pacific 
Ocean, and to secure to the Government of the United States the use 
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of the same for postal, military,and other purposes, approved 
46 July 1, 1862,” which act is found in the United States Stat- 

utes at Large, vol. 13, page 536 et seg., and which act is herein 
referred to and made part of this finding. 


VILL. 


On the 31st day of October, 1864, said Central Pacifie Railroad 
Company of California sold and assigned all its rights under the 
aforesaid acts to a corporation then existing under the laws of the 
State of California, and known as the Western Pacific Railroad Com- 
pany, so far as said rights related to the construction of said rail- 
road and telegraph between the cities of San Jose and Sacramento, 
in said State of California. 


IX. 


On the 3d day of March, 1865, Congress ratified and confirmed 
said assignment by an act entitled “An act to amend an act entitled 
‘An act to aid in the construction of a railroad and telegraph line 
from the Missouri river to the Pacific Ocean, and to secure to the 
Government the use of the same for postal, military, and other pur- 
poses, approved July 1, 1862, and to amend an act amendatory 
thereof, approved July 2, 1864;” which act is found in the United 
States Statutes at Large, vol. 13, page 504 ef seq., and which act is 
herein referred to and made part of this finding. 

X. 

In August, 1870, acting under the said acts of Congress, said Cen- 
tral Pacific Railroad Company of California and the said Western 
Pacific Railroad Company formed themselves into one corporation 
under the name of the Central Pacific Railroad Company. Said 
company is the defendant in this action, and is a corporation under 
the laws of the State of California,except in so far as its organiza- 
tion, existence,and character may be affected by the Federal or 
State statutes in these findings referred to. 


XI. 


Defendant has complied with the provisions of said acts, and there 
now is in operation a continuous line of railroad from the Missouri 
river to the Pacific Ocean, the defendant owning and operating the 
portion thereof from Ogden, in the Territory of Utah, to San Fran- 
cisco, in the State of California. 


XII. 


On the 7th day of May, 1878, Congress passed an act entitled “An 
act to alter and amend the act entitled an act to aid in the construe- 
tion of a railroad and telegraph line from the Missouri river to the 

Pacific Ocean, and to secure to the Government the use of the 
47 same for postal, military, and other purposes, “approved July 
1, 1864, in amendment of said first-named act,” which act is 


<a et nea en 


ee gent eee: 


46 THE PEOPLE OF THE STATE OF CALIFORNIA 


found in vol. 20, United States Statutes at Large, page 56 et seq., and 
which act is herein referred to and made part of this finding. 


XIII. 


The total length of said railroad in said State of. California is 
602.22 miles, and the length thereof in the respective counties 
through which it passes is as follows: In the county of San Fran- 
cisco, 4 miles; in the county of Alameda, 83.52 miles; in the county 
of Santa Clara, 8.5 miles; in the county of San Joaquin, 56.75 


miles; in the county of Sacramento, 41 miles; in the county of 


Placer, 112.75 miles; in the county of Nevada, 30.25 miles; in the 
county of Sierra, 2.15 miles; in the county of Yuba, 15.87 miles; 
in the county of Sutter, 10 miles; in the county of Butte, 45 miles; 
in the county of Tehama, 40.24 miles: in the county of Shasta, 18.80 
miles; in the county of Stanislaus, 22.63 miles; in the county of 
Merced, 36.75 miles; in the county of Fresno, 61.06 miles, and in the 
county of ‘Tulare, 12 miles. The length of said road from the city 
of Sacramento, through the counties of Sacramento, Placer, Nevada, 
and Sierra to the eastern boundary of said State, is 186.25 miles. 


XIV. 
The roadway of defendants varies in width from thirty to four 
hundred feet. 


The assessment—Mode and manner. 
a 
Within due time, the secretary of the defendant filed with the 


State Board of Equalization the sworn statement required by section 
3664 of the Political Code of California. 
XVI. 

No record of assessment as made by said State Board of Equaliza- 
tion was introduced in evidence on the trial, and there was no other 
evidence as to the assessment in question than as shown by the doc- 
uments set out in these findings, or as shown by the facts stated in 
the findings. 

XVII. 

The following is a copy of the assessment roll for the county of 
Fresno for the year 1881, so far as it relates to the tax in question in 
this case, and includes said tax, and is the only evidence of the assess- 
ment of said tax, no other record of the assessment, as made by the 
State Board of Equalization, having been introduced, to wit: 
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49 XVIII. 


The board of supervisors of Fresno county duly apportioned said 

tax among the legal subdivisions of said county. 
XTX. 

The delinquent list for the said year, so far as it relates to the tax 
in question, was duly made up in form corresponding with the orig- 
inal assessment roll. 

XX. 

In pursuance of section 3738 of the Political Code of California, the 
board of supervisors of Fresno county duly passed an order, entered 
in the minutes, dispensing with the duplicate assessment roll for 
that county for that year. 

XXI. 

The controller of the State transmitted a letter to the tax collector 
of Fresno county, in pursuance of the provisions of section 3899 of 
the Political Code, directing the tax collector of Fresno county to 
offer the property in question for sale but once, and if there were 
no bona fide purchasers to withdraw it from sale. 


XXII. 


On or about the eleventh day of April, A. D. 1882, the tax 
collector of the county of Fresno, in obedience to the provisions 
of section 3899 of the Political Code of California, transmitted 
to the controller of the State of California, with his indorsement 
thereon of the action had in the premises, a copy of the delinquent 
list relative to the tax in question. Said indorsement shows that 
the said tax collector had offered said property for sale and with- 
drawn it because there was no purchaser for the same. 


XXITT. 


The controller of State, in pursuance of the provisions of the same 
section, transmitted to the tax collector of said county a letter di- 
recting him to bring suit. 


XXIV. 
The mortgages. 


The bonds loaned by the United States under said acts of Con- 
gress of July 1, 1862, and July 2, 1864, to said Central Pacific Rail- 
road Company of California, were about twenty-seven millions of 
dollars. No part of said loan, except the accruing interest thereon, 

has been paid; but the same now is, and for more than five 
50 years last past has been, outstanding. To secure the payment of 
the same the United States now have, and ever since the issue 
of said bonds have had, a lien by virtue of the said statutes of the 
United States upon the said railroad, its rolling-stock, fixtures, and 
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franchises. By said act of Congress of July 2, 1864, said Central 
Pacific Railroad Company of California was authorized to issue its 
bonds in an amount equal to said United States bonds, and to secure 
the payment of the same by a mortgage upon its said road, telegraph, 
franchises, and properties. Under the provisions of said act, said 
bonds to the amount of more than five thousand dollars per mile, 
were issued before the first day of January, 1875, and the payment 
of the same was secured by a mortgage made by said company Upon 
its said railroad, rolling-stock, and franchises, which is in the words 
and figures following, to wit: 

This indenture, made and entered into this twenty-fifth day of 
July, 1865 by and between the Central Pacific Railroad Company, 
a railroad corporation duly organized under and in pursuance of 
the laws of the State of California, parties of the first part, and D. 
Q. Mills and Wilham E. Barron, of the city of San Francisco, in 
said State of California, parties of the second part, witnesseth : 

Whereas, by an act of the Congress of the United States of Amer- 
ica, entitled “An act to aid in the construction of a railroad and 
telegraph line from the Missouri river to the Pacific Ocean, and to 
secure to the Government the use of the same for postal, military, 
and other purposes,” approved July 1st, 1862, the Secretary of the Treas- 
ury of the United States was authorized to issue to the said Central 
Pacific Railroad Compary of California, in accordance with the 
terms and provisions of the said act, the bonds af the United States 
for one thousand dollars each, payable in thirty years after date, 
bearing interest at the rate of six per cent. per annum, to the amount 
of sixteen of said bonds per mile, for that portion of their line of 
railroad lying between the foot of K street, in the city of Sacramento, 
in the State of California, and the western base of the Sierra Nevada 
Mountains, as fixed by the President of the United States, in accord- 
ance with the provisions of said act, the same being a distance of 
seven and eighteen-hundredths miles, and for that portion of their 
railroad line lying one hundred and fifty miles eastwardly of said 
western base of the Sierra Nevada Mountains, forty-eight of said 
bonds per mile, for which bonds the United States retained a lien 
on the said railroad of the said company. 

And whereas by the provisions of an act of said Congress amen- 
datory of said act, approved July 2d, 1864, the said company was 
authorized to issue its “ first mortgage bonds” on their railroad line, 


to an amount not exceeding the amount of the said bonds of the 
United States, and the said lien of the said United States 
ol bonds was therein and thereby made subordinate to that of 


t 


the said bonds of the said company thereby authorized to be 
issued ; and whereas, also, by the provisions of an act of said Con- 
gress, amendatory of the before-mentioned acts, approved March 3d, 
1865, the said company were further authorized to issue their said 
six per cent. thirty year “first mortgage bonds,” payable in any law- 
ful money of the United States, to the extent of one hundred miles 
in advance of a continuous completed line of construction ; and 
whereas, the said company is about to issue, and intends, from time 
to time, as the same may be required for the constructiv' and equip- 
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ment of their railroad, to issue its said “tirst mortgage bonds” in 
form and substance, and to the amount and extent authorized and 
provided for, in and by the said several acts of Congress, which said 
bonds have, by the provisions of the said acts of Congress, priority 
of lien on the railroad line of the said company, over the said United 
States Government bonds; and whereas, the execution and issue of 
the said “first mortgage bonds” have also been duly authorized and 
directed by an order and resolution of the board of directors of the 
said company; and whereas, the said board of directors ordered 
and directed that the said “first mortgage bonds” should be exe- 
euted and issued upon that portion of the railroad line of said com- 
pany lying between the city of Sacramento and the eastern boundary 
line of the State of California, to an amount equal to and not exceed- 
ing the amount of the said United States Government bonds issued 
and to be issued thereon, the length of said railroad line from its 
terminus in the city of Sacramento to the western base of the Sierra 
Nevada mountains, as fixed by the President of the United States, 
in pursuance of said acts of Congress, being seven and eigliteen- 
hundredths miles, and the length of said railroad line from said 
western base to the eastern boundary line of the State of California 
being estimated at one hundred and twenty-five miles; and said 
board of directors further ordered and directed that the said “ first 
mortgage bonds” should be executed and issued in four several 
series, to be designated by the first four letters of the alphabet; the 
first of said series to be designated as “Series A,” and that said 
“Series A” should bear date July 1, 1865, and include three thou- 
sand of said bonds for $1,000 each; “Series B” to include one thou- 
sand bonds for $1,000 each; “Series C” to include one thousand 
bonds for $1,000 each; “Series D” to be of bonds for $1,000 each, 
and to include the remainder of said bonds authorized to be issued 
on said portion of said railroad line, under said aets of Congress ; 
the said “Series B,” “C,” and “D” to bear such date as may here- 
after be fixed by the Board of Directors of said company, which 
said bonds are and will be in the following form, to wit: 

“The Central Pacific Railroad Company of California acknowledge 

themselves to owe to Eugene Kelly, of the city of New York, 
Oo. or tothe holder hereof, the sum of one thousand dollars, 

which sum they promise to pay to the holder hereof, in the 
city of New York, thirty years from the date hereof, with interest 
thereon at the rate of six per cent. per annum from the first day of 
July, 1865, payable semi-annually, on the first day of January, 1866, 
and on the first days of July and January of each year thereafter, 
in the city of New York, upon the surrender of the annexed coupons, 
both principal and interest payable in United States gold coin at 
par, dollar for dollar.” ? 

This bond being one of the “Series A” of “first mortgage bonds” 
which the said company is authorized to issue upon that portion of 
their railroad line between the city of Sacramento and the eastern 
boundary line of the State of California, in accordance with the pro- 
visions of an act of the Congress of the United States, approved July 
2, 1864, entitled “Ar act to amend an act entitled ‘An act to aid in 
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the construction of a railroad and telegraph line from the Missouri 
river to the Pacific Ocean, and to secure to the Government the use 
of the same for postal, military, and other purposes, ” approved 
July first, eighteen hundred and sixty-two, and the actsamendatory 
of the said acts, approved March 3d, 1865, by the 
Series A provisions of which acts the said company is au- No. ——. 
thorized to issue its first mortgage six per cent. 
thirty-year bonds on its line of railroad, payable in any lawful 
money of the United States, to an amount not« xceeding the amount 
of the bonds of the United States provided to be issued to said com- 
pany, and by which also the lien of the United States bonds on thé 
railroad property anc equipments of the said Ol pany is made sub- 
ordinate to that of the said “ first mortgage bonds.” The holder of 
any of the said bonds to have no preference over any other of said 
bondholders by reason of priority in thr time of issuing the sume 
or otherwise. The said “Series A” consisting of three thousand 
bonds for one thousand dollars each. 

The payment of the principal and interest of this and the others 
of said “ first mortgage bonds” is secured by a first mortgage exe- 
cuted by the said coOonipany upon the whole of their railroad from 
the city of Sacramento to the eastern boundary line of the State of 
California, and all the rolling-stock, fixtures, and franchises thereof, 
to D. O. Mills and William E-. Barron, of San lraneisco, as trustees 
for the holders of such “ first mortgage bonds” and coupons. And 
it is hereby stipulated and conditioned that the C1t\ and county of 
San Francisco, and the counties of Sacramento and Placer, in the 
State of California, shall not be liable for any of the debts or habili- 
ties of said company to an amount beyond or exceeding the amount 
of the capital stock of said company subscribed or which may here- 
after be subseribed by them or either f them Upon the books of said 

cohipany. 
Oo In testimony whereof, the said con ' 
corporate seal to be hereunto afhxe 
signed by their president and secretary, this first day of July, 18665. 
| L. s. | LELAND STANFORD, President 
| Kk. H. MILLER, Jr., Secretary. 
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auv have caused their 
and the same to be 
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To each of which -uid bonds there is attact: d sixty interest cou- 
POLS, nunibered, respective ly, from one to iXty, inclusive, of one of 
which the following 1s a copy, to wit: 

S30. CENTRAL Pactrric RAILRGAD COMPANY OF 60. 
(‘ALIFORNIA. 
kor hond No. we 
Interest coupon tor thirty dollars. 
Due July 1, 1896. 


Payable in the city of New York. 
EK. H. MILLER. Jr.. Secretary. 


And to each of said bonds there.is, and will be, affixed, when is- 
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sued, a canceled U. 8. internal revenue stamp or stamps of the value 
of one dollar. 

And whereas the board of directors of the said company, under 
and in pursuance of the said acts of Congress and the laws of the 
State of California, further ordered and directed that, to secure the 
payment of the said “ first mortgage bonds” issued or to be issued 
upon that | rtion of the railroad line of said company hereinbefore 
described, a mortgage of the said company be executed, signed by 
the president and secretary and sealed with the corporate seal of the 
company, to the said D. O. Mills and Wilham E. Barron, as trus- 
tees for the holders of said bouds upon the railroad of said com- 
pany how constructed, or to be hereafter constructed, from Sacra- 
mento to the eastern boundary line of the State of California, and 
the fixtures, rolling-stock, and franchises of the COMMpany, as by the 
said orders of the said board of directors will more fully appear: 

Now, therefore, this indenture witnesseth, that the said Central 
Pacific Railroad “‘ompany of California, for the better securing the 
payment of the ;rincipal and interest of the said “ first mortgage 
bonds ” issued or to be issued in the several series aforesaid, on the 
days and at the places therein'and herein prescribed for the pay- 
ment thereof, and also in ¢onsideration of the sum of one dollar to 
it in hand paid by the said parties of the second part, the receipt 
whereof is hereby acknowledged, have granted, bargained, sold, 
aliened, conveyed, and confirmed, and by these presents doth grant, 

bargain,sell, alien, convey,and confirm, untothe said parties of 
4 the second part, and to their successors duly appointed for the 

execution of the trusts herein set forth, and to their assigns 
forever, the following property, part of which is now, and part of 
which is hereafter to be, constructed, purchased, acquired, held, pos- 
sessed, and owned by the said company, to wit, the railroad of the said 
company, commencing at the city of Sacramento and running 
thence in an easterly direction through the counties of Sacramento, 
Placer, and Nevada to the eastern boundary line of the State of Cali- 


fornia, including all of said line of railroad now completed and in, 


process of construction, as well as that portion of the same which 
may hereafter, in whole or in part, be constructed or completed, in- 
cluding therein the roadway and track, together with all the super- 
structures, depots, depot grounds, station-houses, watering-places, 
workshops, machine shops, machinery, side-tracks, turn-outs, turn- 
tables, weighing scales, fixtures, locomotives, tenders, rolling-stock, 
fuel, equipments, and all other property which is necessarily or ordi- 
narily used in operating the said railroad, and all rights and priv- 
ileves of way or transit which are now or may be hereafter con- 
structed, purchased, acquired, held, possessed, or owned by the said 
company and pertaining to said line of railroad, and all corporate 
rights, privileges, and franchises of said company, togetier with all 
and singular the tenements, hereditaments, and appurtenances 
thereunto belonging or in anywise appertaining, and the reversion 
and reversions, remainder and remainders, rents, income, issues, 
and profits thereof, with all the right, title, interest, property, pos- 
session, claim, and demand in law and in equity of the said parties 
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of the first part, of, in, and to the same and every part and parcel 
thereof. 

To have and to hold the above granted and deseribed premises, 
property, and franchises, with the appurtenances, unto the said 
parties of the second part and to the survivors of them, and to their 
successors iulvy appointed, upon trust, and for the use and benefit of 
the person cr persons, body or bodies politic or corporate, who shall 
become, or be from time to time, holders of the said several series of 
“first mortgage bonds,” or any of them, issued or to be issued by 
the said parties of the first part or their successors as aforesaid, without 
reference A the holder of any of the said bonds over the others. or any 
other, by reason of priority in the date or the time of issuing the same 
or otherwise: Provided always, and these presents are upon the express 


condition, that if the said party of the tirst part or their successors 
shall well and truly pay, or cause or procure to be paid, unto the 
holders from time to time of said bonds, and each and every of 


them, the said sums of money secured to be paid by the said bonds, 
and the interest coupons attached thereto, at the places and times 


and in the manner set forth in the said bonds according to the 
true intent and meaning thereof, then these presents and 
5d all property, estate, rights, franchises, and privileges herein 


and hereby unted and conveyed shall cease, determine, and 
be void. 

But if default shall be made in the payment of the said sums of 
money specified in sald bonds, or in the payinent of said interest 
COUPOIS, or either ot them, Or any part thereof, and if the Same 
shall remain unpaid for the period of six months from and after the 
time when the same should have been paid, according to the terms 
of said bonds, then the said parties of the second part, or either of 
them, Upon the refusal of the other, or their successors in said trust, 
by themselves or their agents or servants in that behalf, may upon 
request of the holder or holders of not less than fifty of said bonds 
on which the interest or principal shall so be and have remained in 
default as aforesaid, enter into and upon, and take the possession of 
all, or in their or his diseretion,.any part of the said premises and 
property hereinbefore described, and work and operate the said rail- 
road and receive the income, receipts, and profits thereof, and out of 
the same pay, first, the expenses of running and operating the same, 
including therein such reasonable compensation as they or he may 
allow to the several persons employed or engaged in running and 
superintendence of the same, and a reasonable compensation to the 
pariles of the second part, or their successors, or such of them as 
shall act in the prem ses, for their or his care, diligence, and re- 
sponsibility in the premises; and second, the expenses of keeping 
the said road, and the appurtenances and the locomotives, and the 
rolling-stock thereof in good and sufficient repair, to prevent de- 
terioration in the value thereof, and all other reasonable and proper 
charges and expenses of the care and management thereof; and, 
third, pay, as far as the same will suffice, all interest and the princi- 
pal, if any, which may be due on said bonds, and in case of any 
deficiency, to apply said receipts, after the payment of all said 


or 
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charges « .d expenses, to the payment thereof ratably, without pref- 
erence of any kind, or the said parties of the second part may, in 
such case, sell and dispose of, according to law, all the rights, prop- 
erty, privileges, franchises, real and personal, with the appurtenances 
herein and hereby granted, or so much thereof as may be necessary, 
and oll of the money arising from such ale pay, hirst, the costs 
charges, and expenses of the foreclosure and sale, including therein 
reasonable counsel fees for conducting said } roceedings, to be allowed 
and fixed by the court, but not exceeding thirty thousand dollars ; 
and, second, any expenses, costs, or charges lof the execution of this 
trust previously incurred and remaining unpaid ; third, a reasonable 
compensation to the trustees, or one of them who may act, for their or 

his care, trouble, and services in completing the execution of 
56 this trust and the distribution of the proceeds ol sale, to be 

fixed by the court, but not exceeding the sum of fifty thou- 
sand dollars; and, fourth, to distribute the residue of said proceeds 
among the holders of sald Ly ynds in proportion to their several in- 
terests, until all have been paid in full, principal, and accrued in- 
terest. 

And the said parties of the first part hereby ugree and covenant 
to and with the said partic s of the second part, and their successors 
in said trust, that they will pay all ordinary and extraordinary taxes, 
assessments, and other public burdens and charges which shall or 
may be imposed upon the property herein described and hereby 
mortgaged, and every part thereof,and the said parties of the second 
part, the survivor of them, or their successors in said trust, or any 
one or more of the holders of said bonds, nay, in case of.a default of 
the said parties of the firsi part in this behalf, pay and discharge the 
same and any other lien or incumbrance upon said property which 
may in any Way, either in law or equity, be or become in effect a 
charge or lien thereon, prior to these presents, or to which this mort- 
gage may be subject or subordinate, and for all payments thus made 
the parties sO making the same shall be allowed interest thereon at 
the rate of seven per cent. per annum, and such payments, with the 
interest thereon, shall be, and are hereby, secured to them by these 
presents, and declare | to be payable and collectible in the same sort of 
currency or money, wherein they shall have been paid, and the same 
shall be payable by said parties of the first part to said parties of 
the second part, in trust for the party or parties paying the same, 
upon demand, and Tay be paid out of the proceeds ot the sale of 
said property and franchises as hereinbefore provided. 

And the said parties of the first part hereby ‘covenant and agree 
to and with the said parties of the second part, and their successors 
in said trust, that they will at any and all times hereafter, upon the 
request of the said parties of the second part, execute and acknowledge 
and deliver to the said parties of the second part, and their succes- 
sors in said trust, all and every such further necessary and reasonable 
conveyances and assurances of the said premises, or any part thereof, 
as may, by the parties of the second part, or the survivor of them, 
or his or their successor in the trust hereby created, be reasonably 
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advised or required for more fully carrying into effect the objects of 
this conveyance, and the said parties of the second part, and their 
successors In said trust, shall be entitled to receive a just and proper 
compensation for all services rendered by them in the discharge of 
said trust, and the same shall be deemed to be secured hereby. 

And it is hereby stipulated and agreed that the said parties of the 
second part, and their successors in said trust, siiall not be responsi- 
ble for the “ucts or omissions o! any agent ol rents employed by 
him and them in any manner in and about ti; execution of the 

trust hereby created, when such agent or agents are selected 
ay) with reasonable discretion, or with the approbation, or with 

the knowledge and without the + Xpress disapproval of said 
parties of the first part, nor shall either of the said parties of the 
second part he responsible for any act or omission of the other in 
the execution of said trust. 

And it is hereby mutually covenanted, agreed, and declared, that in 
case either of the parties hereto of the second part shall die or become 
or be incapacitated from discharging the duties of this trust, or shalt 
resign the same by an instrument under his hand and seal, duly ae- 
knowledged or proved as a conveyance so as to entitle the same to 
be recorded and delivered to the parti s of the first part, or the re- 
maining trustee, then the remaining or surviving trustee shall select, 
and by a like instrument duly acknowledged and proved, noininate 
to the said parties of the first part, and the said parties of the first 
part shall and will by resolution appoint the person so nominated 
as such new trustee in place of the trustee so dying, becoming in- 
competent or resigning, and so in case of the death, incapacity, or 
resignation of any new or substituted trustee, his place shall be filled 
in like manner, and all the estate, property, rights, and interests of 
the said trustee so dying, becoming incom;etent or resigning, shall, 
on the execution, acknowledgment, and delivery of such nomina- 
tion, immediately and by force of this instrument vest in said new 
trustee as fully and completely, in all respects, as if he had been 
herein named as one of the said parti s of the second part. 

And it is hereby further stipulated and agreed that the city and 
county of San Francisco, and the counties of Sacramento and Placer, 
in the State of Caiifornia, shall not be liable for any of the debts or 
liabilities of said company to an amount beyond or exceeding the 
amount of the capital stock of said company subscribed, or which 
may hereafter be subscribed by them, or either of them, upon the 
books of said company. 

And the said parties of the second part héreby accept the trust 
created and declared by this instrument, and agree to discharge the 
Same pursuant to the provisions in that behalf herein contained. 

In witness whereof, the said Central Pacific Railroad Company of 
California havé caused these presents to be signed by their president 
and secretary, and sealed with their corporate seal, and the said 
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parties of the second part have hereunto set their hands and seals, 
the day and year first above written. 
[L. s.] LELAND STANFORD, 
President. C. ot & Hes 
[L. 8.] EK. fi. MILLER, JR., 
Sec’y C. P. &. Co. 
L. & 3 D. O. MILLS. 
Ls & WM. E. BARRON. 
‘ ‘ 
(Duly acknowledged and recorded.) 
08 Said bonds are unpaid and outstanding, but are not yet due 


and the same now are, and ever since their issue have been, 
secured by the mortgage aforesaid. Many of said bonds are now, 
and ever have been, owned by citizens and bona fide residents of the 
State of California, while other of said bonds now are, and ever have 
been, owned by citizens of the United States, bona fide residents of 
States other than California. 


XXV. 
Land mortgage. 


To further aid in the construction of its railroad, hereinbefore, 
described, the defendant, on the first day of October, A. D. 1870, 
made, executed, and delivered a mortgage coveringall its said lands pee 
acquired under the acts of Congress aforesaid, in the sum of ten 
million of dollars, a COpPy of which mortgage is set out in the de- 
fendant’s answer, and is hereby referred to and made part of this 
finding. Said mortgage was duly acknowledged and filed for record 
in the office of the county recorder of the several counties in which 
said land is situated, at the several times appearing in the several 
certificates of record endorsed thereon. Under said mortgage the 
defendant issued bonds in the amount of ten million of dollars. A 
part of said bonds have been redeemed, but there still remains due 
and unpaid $5,749,000, which is a valid and subsisting lien upon all 
of said lands. Some of said unpaid bonds now are, and ever have 
been, owned and held by citizens and bona fide residents of the State 
of California, and some of said bonds now are, and ever have been, 
owned by citizens of the United States, bona fide rc ~« nts of States 
other than the State of California. 

The lands covered by said land mortgage are situated in the States 
of California and Nevada and the ‘Territory of Utah. The aggre- > 
gate amount of said lands in the State of California is 652,125 acres. 
Said lands are situated in the following counties, in the quantiy 
herein set out, as follows: In Sacramento county, 350 acres; in 
Placer county, 21,621 acres; in Nevada county, 30,595 acres; in 
Sierra county, 9,665 acres; in Yuba county, 40,664 acres: in Sutter 
county, 3,008 acres; in Butte county, 150,272 acres; in Tehama 
county, 217,499 acres; in Shasta councy, 114,506 acres; in Colusa 
county, 27,650 acres; in El Dorade county, 21,314 acres; in Plumas 


county, 5,704 acres; in Yolo county, 212,,°, acres. ' 
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The lands mentioned in the preceding finding are not, and never 
have been, in any way connected with the railroad business of the 
defendant. Theyare agricultural, grazing and other lands granted 

to said defendant under the acts of Congress hereinbefore 
oY mentioned, for the purposes in said acts provided, held, and 
owned by said defendant for said purposes. 

All of said lands, so far as patented, for each of the years 1880, 
1881, and 1882, were assessed by the assessors of the respective 
counties in which they are situated at their full cash value, and no 
deduction from said value was made or allowed on account of said 
mortgage, or the indebtedness secured thereby. On the contrary, 
the laws of the State of California, under which said assessors acted 
in making said assessments, prohibited any deduction from said 
values on account either of the mortgages or the indebtedness se- 
cured thereby. 

In each of said years the defendant paid in full, at the time the 
same became payable, all the taxes levied upon said lands for State, 
county, and municipal purposes, without any deduction on account 
of mortgage. 

XXVII. 

At the session of the Legislature of 1881 a bill was introduced in 
the Assembly of said Legislature, of-which the following 1s a true 
copy, and that such proceedings were thereupon had in the said 
Legislature as are hereinafter set forth. Said bill was an amend- 
ment to section 3664 of the Political Code of the State of California, 
which section, prior to said amendment, read as follows, to wit: 

“ Section 3664. On or before the first Monday in May, in each 
year, the State Board of Equalization shall assess the franchise, road- 
way, road-bed, rails, and rolling-stock of railroads operated in more 
than one county. The president, secretary, cashier, or managing 
agent, or such other officer as the State Board of Equalization may 
designate, of any corporation operating any railway in more than 
one county in this State, shall furnish said board, on or before the 
first Monday of April in each year, a statement, signed and sworn 
to by one of such officers, showing in detail, for the year ending on 
the first Monday of March in such year— 

(a.) The whole number of miles of railway owned, operated, or 
leased in the State by said corporation making the return, and the 
value thereof per mile, with a detailed statement of all property of 
every kind located in the State. 

(6.) Also a detailed statement of the number and value thereof of 
engines, passenger, mail, express, baggage, rolling-stock in use on 
the corporation’s line in the State during the year for which the re- 
turn is made. The return shall show the amour? of rolling-stock, 
the annual gross earnings of the entire railway, and the proportion- 
ate annual gross earnings of the same in this State, as nearly as 
practicable, and all the property designated hereafter in this section, 
and such other facts as the State Board of Equalization may, in 
writing, require. 
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[f such officer or officers so designated shall fail to make and fur- 
nish such statement, said Board of Equalization shall fix the value 
of and proceed to assess the property of the corporation so 
60 failing. The valuation fixed by them shall be final and con- 
clusive. The said property shall be assessed at its actual 

value. 

Assessments shall be made upon the entire railway within the 
state, and shall inelude the night of Way, PO id-be “dl. Lré ack, bridges, 
culverts, and rolling-stock. The depots, station grounds, shops, 
buildings, and gravel-beds shall be assessed by the assessor of the 
county where situated as other property. On or before the fifteenth 
day of May, in each year, said board shall transmit to the county 
assessor of ch county through which any railway operated 
in more hon one county may run a statement showing the 
length of the main track, or tracks, of such railway within the 
county, together with a deser iption of the whole of said tracks 
within the county, including the right of way by metes and bounds, 


or other description mena! for identification, and the assessed 
value per mile of the same, as fixed by a pro rata dist ribution per 
mile of the assessed value of the whole franchise, roadway, road- 
bed, rails, and rol Lin o-stock ft sue - ri allw: ay within this State. 

Said statement shall be e ntere cl on the assessment roll of the 
county. At the first meeting of the board of supervisors, after such 
Statement Is rec ived by the COUNTY aSSeSSOr, they shall make and 
cause to be entered in the proper record book an order stating and 
declaring the le é oth of the main track, and the assessed value of 
such railway ly ing in each city , Lown, township, school district, or 
lesse¢ r taxing district ao their county through which such railway 
runs, as fixed by the State Board of koa jualization, which shall con- 


stitute the taxable value of s ip ropert ‘ for taxable purposes in 
such city, town, tow nsh}i Sc ae Pours t * othe r district : and the 
clerk of the board of supe rvisors shall transmit a copy of each order 


or equalization LO the C1LY council or trustees, or other legislative 


body of incorporated cities or towns, the trustees of each school dis- 
trict, and the authorized authorities of other taxation districts 
through which such railway runs. ‘The taxes on said property i) 
State and county purposes, after collection Dy the county collector, 
shall be paid over to the county treasurer as other taxes. All such 
railway property shall be taxable upon sald assessment, at the same 
rates, DY the same officers. and ior the Saliit purposes us the property 
of individuals within such counties, cities, towns, townships, school 
districts, and lesser taxation districts.” 


ords: 


And the said amendment is in the following 


“respectively, any person dissatisfied with an assessment made 
by said board of equalization against his or its property may, with- 
In five days after such assessment is made and entered of record on 
the books of said board, by written petition apply to said board to 
have the same corrected in any particular. Said petition must state 
the grounds of objection to such nc yageen ye and must be filed with 
the clerk of the board. The board must fix a time for hearing said 
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petition, which must not be less than five nof more than ten days 
from the time the same is filed, and must upon such hearing receive 
such proofs as may be offered by the petitioner, or by the attorney 


general, or any other person appearing against such petition, and 


such other proofs as in the judgments of the board bear upon the 
question at issue. By an order of the board, or upon the demand 
of the petitioner, the proofs shall be reduced to writing by a phono- 

graphic reporter. If the board do not order the proofs to be 
OH] reduced to writing by such reporter, but the same is done 

upon the demand of the petitioner, the petitioner must pay 
the CX Pehses thereof. After hearing such proots the board shall, 
within ten days, determine, in writing, upon the matters involved 
in the petition and proofs, and may alter in conformity with such de- 
termination the assessment complained of. Any person feeling ag- 
grieved at such determination who shall pay the tax upon the 
assessment complained of, and may, within ten days after such pay- 
ment, bring an action in the superior court in the county in which 
the tax, or any part. thereof, has been paid against the Board of 
Equalization, and in the complaint may allege any fact averred in 
his petition filed with said board, showing the illegality of such tax 
in whole or in part, or that the property in whole or in part was 
assessed for more than its actual value. 

A copy of the complaint must, within thirty days after it has been 
filed, be served upon the chairman or clerk of said board, and said 
board shall have thirty days in which to answer or demur to the 
same. At the time the board answers or demurs It may demand 
that the suit be tried in the superior court of Sacramento county. 

The provisions of the Code of Civil Procedure relating LO plead- 
Lliges, prools, trials, and appeals, shall be applicable to the proceed- 
Ings herein provid d for, and the testimony taken before the Board 
of qualization Day be read in evidence: and in such proceeding 
the court shall have power to determine the matters Involved in the 
issue, and in making such determination may ascertain whether the 
property was taxed or assessed in proportion to its value, and if the 
determination is in favor of the petitioner, as to the illegality of the 
tax in whole or in part in excess of its actual value, it shall, by its 


judgment, direct the return of the tax paid, or of such part thereof 


aS ay have been illegally exacted, or exacted in excess of the actual 
value of the property. 

Upon presentation of a certified copy of such final judgment to 
the controller, he shall draw his warrant Upon the State treasurer 
for the amount of such judgment, and the treasurer shall pay the 
same out of any funds in the State treasury not otherwise appropri- 
ated. At the next settlement made thereafter by the controller with 
the county treasurer of any county that received any portion of said 


. 


illegal tax, he shall require the treasurer thereof to pay such portion 


into the State treasury to reimburse the State for the advance made 
on said judgment. The Board of Equalization may direct the dis- 
trict attorney of any or every county interested, and the attorney 
general, to defend for such board any proceedings commenced under 
the provisions of this section.” 


a 


! 
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The said «.mendatory bill was entitled “An act to amend an act 
to establish a political code, approved March 12, 1872, by adding 
thereto two new sections.to be known as sections 3664 and 53665. re- 
lating to the assessments of the railroads and other property by the 
State Board of Equalization and county assessors for the purposes > 
of taxation.” Said bill, in the due course of business, was passed 
by the Assembly, and contained all the matter which is found in 
sald section 3664 as first above quoted. 

Having passed the Assembly, the bill was transmitted to the 

Senate. The Senate amended section 3664 by adding thereto 
62 the latter portion of the matter hereinbefore quoted. Upon 

the return of the bill to the Assembly the following proceed- 
ings were had, as appears on the Journal of that body : 


“The consideration of Senate amendment to Assembly bill No. 
475, ‘An act to amend an act entitled An act to establish a political 
code,’ approved March 12, 1872, by adding thereto two new sec- 
tions, to be known as sections 3664 and 3665, relating to assess- 
ments of railroads and other property, by the State Board of Equal- 
ization and county assessors for the purpose of taxation,” resumed. 

one previous question was demanded by Messrs. Edwards, Jack 
son, and Paulk. 

“The ayes and noes were demanded by Messrs. Paulk, Whipple, 
and Del Valle. 

“The roll was called, and the House retused to order the main 
question, by the following vote: 

“Ayes: Messrs. Arick, Brown, Burns, Cameron, Crank, Daggett, 
Edwards, Gay, Geary, Gilmore, Hartshorn, Hoitt, Holden, Jackson, 
Jones, Kellogg, Kilburn, Lane, May, McCallion, MeClure, McDonald 
Mein, Mudgett, Noonan, Patterson of San Joaquin, Reddick, Rey- 
nolds, Streeter, Swift, Wassou of Ventura, Wasson of Mono, Young, 
and Mr. Speaker—34. 

Noes: Messrs. Baker, of Sacramento, Baker of Yolo, Birney, 
Bost, Branch, Chandler, Colman, Crumpton, Cunningham, Del Valle, 
Felton, Fraser, Freer, Garrity, Gavigan, Griffith, Hale, Hendrick, 
Henshaw, Howard, Keating, Leach, Leake, Lewis, Long, Matthews 
of Tehama, Matthews of San Benito, McMurray, Murphy, O’Connor, 
Patterson of Nevada, Paulk, Pinder, Platt, Samuels, Sargent, Siebe, 
Van Fleet, Wentz, Wertsbaugher, Whipple, and Wood—42.” 

After the transaction of other business, the printed journal pro- 
ceeds : 

“The consideration of Senate amendment to Assembly bill 475 
resumed. 

“ The question recurred on concurring therewith. 

“The ayes and noes were demanded by Messrs. Paulk, Sargent, 
and Wentz. 

“The roll was called,and the Speaker declared the House had con- 
curred in the Senate amendments : 

“Ayes: Messrs. Arick, Baker of Sacramento, Birney, Bost, Brown, 
Burns, Crank, Daggett, Edwards, Estee, Felton, Garrity, Gavigan, 
Geary, Gilmore, Hartshorn, Hoitt, Holden, Howard, Jackson, Keat- 
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ing, Kelloge, Laine, Mason, May, McCallion, McClure, McDonald, 
Mein, Noonan, O'Connor, Patterson of San Joaquin, Pinder, Reddy, 
Streeter, Swift, Van Flee., Warkins, Wasson of Mono, Young, and 
Mr. Speaker—3s9. 

“Noes. Messrs. Alviso, Baker of Yolo, Branch, Chandler, Colman, 
Cunningham, Del Valle, Fraser,Gay, Griffith, Hale, Hendrick, Hen- 
shaw, Jones, Leake, Leach, Lewis, Long, Matthews of San Benito, 
McMurray, Murphy, Patterson of Nevada, Paulk, Platt, Reynolds, 
Samuels, Sargent, Siebe, Wasson of Ventura, Wentz, Wertsbaugher, 


Whipple and Wood—32.” 


The following is a copy, on the same point and vote, of the orig- 
inal written Journal of the Assembly, deposited in the office of the 
secretary of State, showing the last action of the House on Senate 


bill No. 46 : 


63 California Legislative Assembly, Twe nty- Fourth Session. 


ASSEMBLY CHAMBER, FRIDAY, March 4, 1881. 

Consideration of Senate amendments to Assembly bill No. 475 re- 
sumed. 

The question recurred on concurring therewith. 

The ayes and noes were demanded by Messrs. Paulk, Sargent, 
and Wentz. Roll called. The House concurred m Senate amend - 
ments by the following vote : 

Ayes: Arick, Baker of Sacramento, Birney, Bost, Brown Burns, 
Crank, Daggett, Estee, Edwards, Felton, Garrity, Gavigan, Geary, 
Gilmore, Hartson, Hoitt. Holden, Hloward, Keating, Kellogg, Lane, 
Mason, May, MeCallion, McClure, McDonald, Mein, Noonan, O’Con- 
nor, Patterson of San Joaquin, Pinder, Reddy, Streeter, Swift, Van 
Fleet, Warkins, Wasson of Mono, Young, and Mr. Speaker—39. 

Noes: Alviso, Baker of Yolo. Branch, Chandler, Coleman, Cun- 
ningham, Del Valle, Fraser, Gay, Griffith, Hale, Hendrick, Hen- 
shaw, Jones, Leach, Leake, Lewis, Long, Matthews of San Benito, 
McMurray, Murphy, Patterson of Nevada, Paulk, Platt, Reynolds, 
Sanvels, Sargent, Siebe, Wentz, Wasson of Ventura, Wertsbaugher, 
W hipple, and Wood—3sz2. 

Matthews of Tehama and Kilburn paired, Kilburn voting aye 
and Matthews no. Messrs. Cameron and Crumpton paired ; Came- 
ron aye, Crumpton ro. 

The following facts also appear from the Journal: 

Other business having intervened, “ the consideration of Senate 
amendments to Assembly bill No. 475 resumed, the Speaker declar- 
ing that this was not the final action on the bill, and that the House 
had concurred in Senate amendments to Assembly bill No. 475, by 
a vote of 59 ayes to 32 noes. Mr. Paulk appealed from the decision 
of the chair, on the ground that forty-one votes were required for 
concurrence. ‘I'he question recurred, Shall the decision of the chair 
stand as the judgment of the house?” 

After other business, on motion, the appeal was laid on the table 
bs a vote of 35 ayes to 25 nays. 
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Mr. Hale then entered his protest against the decision of the 
Speaker, on the ground that forty-one members a the afiirm- 


ative are nec ssary to adopt the amendments, the vote on concur- 
ring In the amendments bi Ing the only action of the House thereon. 
Thereupon again, “the Speaker stated that the action on the Senate, 
amendments to the bill was not the final action on the bill,and con- 
sequently a concurrence or nhoh-concurrehnce ln the amendments 
required a mi jority vote only.” 

Mr. Grithth and Mr. Kellogg then each ents red his protest ag rainst 
the decision of the Speaker, declaring the Senate ame ndme Nis con- 
curred in, on the ground that a concurrence required a majority of 
the whole — 

No other vote Wa ban r other announcement by the Speake 
made in regard his bill No other action was had by the Louse, 
except t that Ol) March Ing the last ACI before adjournment SLI 
die, the bill Was report d is correctly enrolled, and us having been 
presented to the Governor for approval. No action was taken on 
this report, an | the bill does not appear to have been re} ported to the 


House 1s havin 
64 XXVIII. 


‘Lhe whole of sald Dro] [ V “USSECSA{ d by the state Board LO the de- 
fendant 


The State Board of Equalization, in assessing said value of said 
property to and against defendant, assessed the full cash value of 
Si id railroad, roa lw: \, road-bed, rails, roll ne-stock, and franchises, 
without deducting therefrom the value of the mortgage, or any part 
thereof, given and G2 isting the COT) as aforesaid LO Sec ‘ure the indebt- 
edness of said Compan to the holder tf said bonds, notwithstand- 
ing they had full knowledge of the existence of said mortgage ; and, 
in making such assessment, the state Board ot i? Ay ualization did not 
consider or treat said mor igage as an interest in said property, but 
assessed the whole valu eol to ne cle fendant in the same man- 
ner as if there had | no mortgage thereon. 


43.6 
Other corporations of various kinds. 


At, before, and CVCr since the adoption of the constitution of Cali- 
fornia. now in force, there were and are existing under the laws of 


said State corporations of various kinds, formed for the purpose 
and actually operating and doing business, and holding and using 
prope ny in more thallk Ohne COULD ' ) sald state. Corporations in 
the sa id State Of tall nia how are, and ever have been. formed 
under general laws relating thereto, and there have ever existed 
corporations formed under its said laws for fire, marine, mutual life, 
health, and accident assurance, building ferries, constructing and 
operating roads, railroads, wagon-roads, telegraphs, bridges, wharves, 
chutes, and piers, and for constructing and operating canals, for 


the purpose of acquiring lands in large tracks, and distributing them 
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as homesteads among the corporators for savings and loans, for min- 
ing, for the sale and distribution of water in the cities and towns, 
for manufacturing, mechanical, and agricultural purposes; for 
benevolent, charitable, and educational PUPDPO3Cs, cemeteries, agri- 
cultural fairs, and various other purposes. 

There is now, and for more than three vears last past has been, a 
railroad in use and operation, extending trom the city of Marysville, 
in the county of Yuba, to the town of Oroville, in the county of 
Butte, in said State, a distance of 263 miles, which said road now is, 
and ever has been, operated in more than one county in this 
State, and has the same gauge as the road of this defendant, and 
has ever been operated in like manner, and for like uses and pur- 
poses, and is how, and for more than (Wo and half years last past 
has been, in the ownership and under the operation and control of 
one N. D. Rideout, a natural person and citizen of the United States, 
and resident of the State of California. 


65 XXX 
Rules of equality as regards the system adopted by said board. 


The state Board of Mqualization, in making the supposed USSess- 
ment of said railway of defendant, did knowingly and designedly 
include in the valuation of said roadway the value of fences erected 
upon the line between said roadway and the land of coterminous 
proprietors. Said fences were valued at $300 per mile. 

AXXAI. 

The Legislature of the State of California, on the 27th day of 
March, A. D. 1862, passed an act entitled “An act to provide for the 
construction of a railroad from Mokelumne City to Woodbridge, in the 
county of San Joaquin,” which act is found in the statutes of Cali- 
fornia for 1862, at page 97, and is hereby made a part of this finding. 

On the 29th day of March, A. D. 1575, the Legislature of the State 
of California passed an act entitled “An act to provide for the con- 
struction of a railroad from the town of Truckee, Nevada county, to 
Tahoe City, Lake Bigler, in Placer county, and to regulate fares and 
freights thereon,” which act Is found in th, statutes of California tor 
IS77-’8, at page 698 et seqg., and is hereby made a part of this finding. 

At the same session said Legislature passed another act on the 
30th dav of March, A. D. 1875, entitled “An act to provide for the 
construction of a railvoad from lone, in the county of Amador, to a 
point in or near the towns of Sutter Creek or Jackson, in said county, 
and to regulate fares and freights thereon,” which act is found in 
the same volume of said statutes of California, at page 541 et seq., 
and is hereby referred te and made a part of this finding. 

Numerous other acts of a similar character are found seattered 
through the annual volumes of the statutes of California. It does 
not appear from the evidence whether said acts have been acted 
upon by the grantees therein named or not. 
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The California Northern railway is a railway having the standard 
gauge of four feet eight inches and a half, being the same gauge as 
that of the Southern Pacific railroad of California, extending from 
Marysville, in Yuba county, to Oroville, in Butte county, a distance 
of twenty-six and one-half miles, twelve and one-half miles being in 
Yuba and fourteen in Butte county, built and formerly owned and 
operated by the California Northern Railway Company, a corpora- 

tion organized under the laws of California. On the 30th 


66 day of July, A. D. 1881, the said railway was sold under a 
decree of foreclosure of mortgage upon said road, and at said 


sale purchased by N. D. Rideout, a natural person, who received a 
conveyance thereof in pursuance of said sale, went into possession 
thereof, and has ever since, being about two years and a half, pos- 
sessed and operated, and he is now possessed of and operating, said 
railway, claiming to be the owner thereof under said decree of fore- 
closure and sale, and since said sale said railway has been assessed, 
or purported to be assessed, to, and the taxes claimed to have been 
levied thereon have been paid by, said Rideout, 


XXXIIT. 


The distance of two miles from the wharf at the end of the road 
of defendant in San Francisco, across the bay of San Francisco to 
the wharf at the end of said defendant's road at Oakland, Alameda 
county, over which part of the bay freight is carried by said defend- 
ant, upon steamers owned by said defendant, and used for the 
purposes of said railroad, was assessed to said defendant as two miles 
of said road, at the said ammount per mile as any other equal portion 
of said road, said two miles across said bay constituting two miles 
of the aggregate of 602.22 miles of said railroad assessed to defend- 
ant, and in so assessing said two miles of the bay the said board fol- 
lowed the statement filed by said defendant, and made said assess- 
ment in accordance therewith. 

XXXIV. 

The defendant, by its agent, appeared before the Board of Equali- 
zation, both before and after said assessment was made by said board, 
and asked to have the said assessment reduced, but after having 
been heard, the board refused to reduce said assessment. The ground 
of refusal does not appear, the defendant having offered to show the 
ground of refusal by the testimony of one of the members of said 
board, and said testimony having been excluded as incompetent by 
the court upon the objection of plaintiff. 


XXXV. 
There was no testimony or facts in the case other tiun appears in 


these findings to countervail the effect or legal operation of any of the 
documents stated in these findings. 
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Conclusions of Law. 


From the foregoing facts the court finds, as a conclusion of law, 
that the defendants are entitled to judgment in their favor, with 
costs. 


January 21, 1884. 


(Signed) FIELD, Cireuit Justice. 
(Signed) SAWYER, Cireuit Judge. 


Endorsed: Filed January 22, 1884. L. 5S. B. Sawver, clerk. 


67 Judgment. 

UNITED STATES OF AMERICA: 

Circuit Court of the United States, Ninth Cireuit, District of Cali- 
fornia. 


THe PEOPLE OF THE STATE OF CALIFORNIA 
vs. - Nv. 2845. 
Tue CenTRAL Pactric RAILROAD ComPANY. } 


This cause having come on regularly for trial on the 31st day of 


July, 1883, being a day in the July, 1885, term of said court, before 


the court, sitting r without a jury, a trial by jury having been waived 
by stipulation of the attorneys for the respective parties duly filed 
with the clerk of said court, Hon. E. C. Marshall, attorney general 
of the State of California, appearing as attorney, and A. L. Rhoces 
and D.8: Terry, Esqs., as counsel for plaintiff, and H. 
68 Brown and P. D. Wigginton, Esqs., as counsel for defend- 
ant, and the trial having been proceeded with on the Ist, 
2d, 3d, 7th, 8th, 9th, 10th, 14th, and 15th days of August of said 
term and year, and witnesses on the part of the plaintiff and of the 
defendant having been sworn and examined, and documentary evi- 
dence on behalf of the respective parties having been introduced, 
and the evidence being closed, the cause, after arguments of counsel 
having been submitted to the court for consideration and decision, 
and the court, after due deliberation, having filed its finding, and 
ordered that judgment be entered in accordance therewith— 

Now, therefore, by virtue of the law and the finding aforesaid, it is 
considered by the court that the people of the State of California, 
plaintiff, take nothing by this action; that the Central Pacific Rail- 
road Company, defendant, go hereof without day, and that the 

said defendant recover from said plaintiff its costs in this 
69 behalf expended, taxed at 
Judgment entered January 22, 1854. 


L. S. B. SAWYER, Clerk. 


I here ‘by ce rtify that the foregoing is a full and correct copy of an 
original judgment entered in the above-entitled cause. 
Attest my hand and the seal of said circuit court, this 22d day of 
January, A. D. 1884. 
[SEAL] L. S. B. SAWYER, Clerk: 


Endorsed: Filed January 22, 1884. L. 8. B. Sawyer, clerk. 
9—984 


4 ae Pace ie 
1 ge ice ae! < e Ee 
- ei eet 3 ¥ 


he THE PEOPLE OF THE STATE OF CALIFORNIA 
70 Clerk’s Certificate. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States. Ninth Cireuit, District of Cali- 
fornia. 
THE PEOPLE OF CHE STATE OF CALIFORNIA 
Us. 
THe CentTrat Pactric RAILROAD COMPANY. 


a Lorenzo ». LB. Saw vi I’, clerk oft the circult court of the United 


States of the ninth judicial cireuit within and for the district of 


California, do hereby certify that the foregoing papers hereto annexed 
constitute the judgment roll in the therein-entitled action. 
Witness my hand and the seal of said circuit court, this 22d day 
of January, A. D. 1854 
[ SEAL. | L. S. B. SAW YER, Clerk, 
By F. D. MONCTON, 
Deputy Clerk. 


7] Endorsed: Judgment roll. Filed 22 January, 1884. L. 
S. B. Sawyer, clerk, by F. D. Moncton, deputy clerk. 


42 Order Striking Out Portions of Answer. 


At a stated term, to wit, the July term, A. D. 1883, of the circuit 
court of the United States of America of the ninth judicial cir- 
cult in and for the district of California, held at the court-room, 1n 


the city and county of San Francisco, on Thursday the 19th day of 


July,in the year of our Lord one thousand eight hundred and eighty- 
three. 

Present: Honorable Stephen J. Field, Associate Justice of the 
Supreme Court of the United States : Honorable Lorenzo Sawyer, 
circuit judge. | 


. THe PEOPLE OF THE STATE OF CALIFORNIA 
ps. » No. 2845. 
Tur CENTRAL Paciric RAILROAD CoMPARNY. } 


The motion, heretofore argued and submitted, to strike 
73 out portions of the amended answer herein having been duly 
considered, it is ordered that all that portion of the amended 
answer contained in articles 23, 35, 36, 37, 38, and 40, and the third 
paragraph of article 2i, and all of article 2, after the first two para- 
graphs, be stricken out of said answer as being matters of evidence, 
or immaterial matter. In other particulars the motion is denied. 
To this order the defendant excepts ; and LO the refusal ol the court 
to strike ovt other matter the plaintiff excepts. 


~ 
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The taxation of property of railroad companies in California as 
affected by the Fourteenth Amendment of the Federal Consti- 
tution. 


Opinions of Justice Field and Judge Sawyer, delivered in the U. S. 
circuit court at San Francisco September 17th, 1883. Printed 
from a revised and official copy 


io In the Cireuit Court of the United States, Ninth Cireuit, 
District of California. 


COUNTY OF SANTA CLARA 
is 


SOUTHERN PACIFIC RAILROAD COMPANY. 


COUN OF SACRAMENTO 
2 


CENTRAL Paciric RAILROAD COMPANY. 
And other similar tax cases. 
Syllabus. 


1. The property and tranchises of the Southern Pacific Railroad 
Company and of the Central Pacific Railroad Company, corpora- 
tions created under the laws of California, though the companies 
are employed by the General Government for postal and military 
purposes, and were aided by land grants and loans in the construc- 
tion of their roads, are not exempt from State taxation, in the ab- 
sence of Congressional legislation declaring such exemption. It is 
competent for Congress to exempt any agencies it may employ for 
services to the General Government from such taxation as will. in 
its judgment, impede or prevent their performance. 

2. The Fourteenth Amendment of the Constitution, in declar- 
ing that no State shall deny to any person within its jurisdic- 
tion the “ equal protection of the laws,” imposes a limitation upon 
the exercise of all the powers of the State which can touch the indi- 
vidual or his property, including that of taxation. . 

3. The “equal protection of the laws” to any one implies not 
only that the means for the security of his private rights shall be 
accessible to him on the same terms with others, but also that he 
shall be exempt from any greater burdens or charges than such as 
are equally imposed upon all others under like circumstances. This 
equal protection forbids unequal exactions of any kind, and among 

them that of unequal taxation. 
76 4. Uniformity in taxation requires uniformity in the mode 
of assessment as well as in the rate of percentage charged. 

5. The thirteenth article of the constitution of California declares 
that “a mortgage, deed of trust, contract, or other obligation by 
which a debt is secured shall, for the purposes of assessment and 
taxation, be deemed and treated as an interest in the property 
affected thereby,” and that, “ except as to railroad and other quasi- 
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public corporations, ’ the value v! tie property affected, less the value 
of the security, shall be assessed and taxed to its owner, and that 
the value of the security shall be assessed and taxed to its holder, 
and that the taxes so levied shall be a lien upon the property and 
security, and may be paid by either party to the security ; that if 
paid by the owner of the security, the tax levied upon the property 
affected thereby shall become a part of the debt secured; and if the 
owner of the property shall pay the tax levied on the security, it 
shall constitute a payment thereon, and to the extent of such pay- 
ment a full discharge thereof. In -the assessment of property of 
the defendants—railroad companies—the mortgages thereon were 
not deducted, but the whole value of the property, notwithstanding 
the mortgages thereon, was assessed, and the property taxed accord- 
ing io such assessment, to those companies: Held (1), treating the 
mortgages as transferring a taxable interest in the property, that 
in assessing against the company the interests with which they had 
at the time parted by their mortgages, and taxing them upon that 
assessment, was a proceeding to take the property of the companies 
without due process of law; and (2) treating the mortgages as a lien 
or incumbrance upon the property, that by not deducting their 
amount in the assessment of the value of the property of the railroad 


companies for taxation. as is done in the valuation of property of 


natural persons, when subject to a mortgage, there was a discrimina- 
tion against the companies, which resulted in imposing a greater 


burden upon their property than is imposed upon the property of 


natural persons. 

6. Persons do not lose their right to equal protection guaranteed 
by the Fourteenth Amendment to the Federal Constitution when they 
form themselves into a corporation under the laws of California. 

7. The State possesses no power to withdraw corporations from the 
guaranties of the Federal Constitution. Whatever property a cor- 
poration lawfully acquires is held under the same guaranties which 
protect the property of natural persons from spoliation. 

8. Under the reserved power to amend, alter, or repeal the laws 
under which private corporations are formed, the State cannot ex- 
ercise any control over the property of a corporation, except such as 
may he exercised through control over its franchise, and over like 
property of natural persons engaged in similar business. 

9. The proceeding for the assessment of property—that is, the as- 
certainment of its value upon evidence taken—is judicial in its 
character, and to its validity the law authorizing it must provide 

some kind of notice, and an opportunity to be heard respect- 


77 ing it, before the proceeding becomes final, or it will want 
the essential ingredient of due process of law. The notice 
may be given by personal citation or by statute. It is usually 


given by a statute prescribing a time and place where parties may 
be heard before boards appointed for the correction of errors in as- 
sessment. 

10. The constitution of California (section 15, article IV) provides 
that “on the final passage of all bills they shall be read at length, 
and the vote shall be by yeas and nays upon each bill separately, 
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and shal. be entered on the journal, and no bill shall become a law 
without the concurrence of a majority of the members elected to 
each house.” Under this provision the court, to inform itself, will 
look to the journals of the Legislature, and if it appears therefrom 
that the bill did not pass by the constitutional majority, then it will 
not be regarded as a law. Sawyer, J. 

11. The journals of the Legislature show that the act of Mareh 14, 
1851, mentioned in the opinion, never became a law. Sawyer, J. 

12. Where the original written journals on file in the office of the 
secretary of State differ in any material particular from the printed 
journals, the original written journals are the authentic official 
records, and must control. Sawyer, J. 

Counsel for plaintiffs: E. C. Marshall, att’y gen. of California; D. 
M. Delmas, D. 8S. Terry. A. L. Rhodes, James A. Waymire, W. T. 
Baggett, J. H. Campbell, dist. att'y of Santa Clara Co.; J. T. Carey, 
dist. att’y of Sacramento Co., and J. M. Lesser, dist. att’y -of Santa 
Cruz Co. 

Counsel for defendants: S. W. Sanderson, J. N. Pomeroy, T. I. 
Bergin, H. 8. Brown, 8. C. Denson, and P. D. Wiggington. 


138 Opinion of the court. 


By the court: FIELD circuit justice : 

These are actions for the recovery of unpaid State and county 
taxes levied_upon certain property of the several defendants, either 
for the fiscal year of 1881 or of 1852, and aileged to be due to the 
plaintiffs, with an additional five per cent. as a penalty for their 
non-payment and interest. The defendants are corporations formed 
under the laws of California, and the taxes claimed were levied on 


the franchise, roadway, road-bed, rails, and rolling-stock of each of 


them as an unit, without separation or distinction in the valuation 
of the different parts composing the whole. ‘To two of the corpora- 
tions. the Southern Pacific Railroad Company and the Central Pacific 
Railroad Company, privileges and powers other than those acquired 
under the laws of the State were conferred by grant of the General 
Government, and for them obhgations and burdens were assumed 
not contemplated nor possible under their original organization. 

It is contended that Congress has selected these corporations as the 
special agents and instruments of the nation for public purposes, and 
to that end has clothed them with faculties, powers, and privileges 
to enable them to construct and maintain their roads as postal and 
military roads of the Government; that the State by an act of its 
Legislature has assented to the acceptance of these faculties, powers, 

and privileges, and that the companies in consideration tnere- 
WW of have assumed obligations to the General Government with 
the discharge of which the State cannot interfere; that the 
power to tax their franchises involves the power to destroy the com- 


panies, and thus deprive the General Government of the benefit of 


the roads, for the construction and maintenance of which its grants 
were made; that the existence and exercise of the power on the part 
of the State are therefore incompatible with the duties devolved upon 
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companies to the United States. Hence it is 


claimed by counsel that the tax levied upon the franchises of the 
illegal and void, and they refer to numerous decisions 
n general language, that an 


and assumed by the 


+ 


defendants 1s 

of the Supreme Court, which hold, 

agency of the United States, an instrumentality by which the Federal 
IUs obligations to th people of the country, 


Government «il charge Sl 
r subordinate authority. Certainly 


ny ovate oO 


Cannot be taxed WD tlt) I 

no State can Impede or embarrass the Federal Government 1n its 

Op rations. tis micht by CLO TM if if could Tih] se a tauX upon the hneces- 
ecution: nor can the Federal Gov- 


sary means adopted for their ex |: 
ernment imped or embarrass the operations of the State govern- 
ments, as it might do if it could impose a tax 
e exercise of their powers. 
authority within their re- 


interfere with the 


upon the necessary 


ineans adopted by them in 

The two governments have supreme 
spective spheres, and within them neither can 
other. On this principle it was held by the Supreme Court that the 


V\ A tax Upol the salary or emoluments ot ayn 


State could not | : : 
officer of the United States, nor could the United States Impose a Lax 
upon the salary of a State Judge. (Dobbins vs. Commissioners of 
Erie County, 16 Pete 35° Collector vs. Day, l | Wall., 115.) Both 
officers were necessary agents, Instrumentalities for exercising the 
powers of their respective governments, and to tax the salary of 
either was to impair the means by which he could exist and main- 
| in both cases, as observed by Mr. Justice Nelson, 


the exemption from taxation was “upheld by the great law 
i i ‘ ‘ 
las any government whose means em- 


st) of self-prest rviaillol 
ploved In conducting its Operations Is subject to the contro] 
4 . . 41 " 7 _ ** 
at the merev ot that Government. 
: } 


| ; " +s 211 + i : , > i , 
LILis veneral Peril Lpruie Is hot controverted, and 
.7 ' ] en ’ ! ‘ 
humerous decisions of the Supreme 
i 


The correctness Oi U 
mentalities created by 


of anotner Cah @XIst Only 


cannot be in the face of the 
Court, when applhed to the means or instrun 

the Federal Government, or existing under its laws, for the exercise 
| | ficers of its courts in the administration of 


of its powers, such as ol 
justice, Or fiscal avent: in othe eolle tion. custody, or distribution of 
its funds. But we are unable to aecede to the position that every 

ich the United States may see fit to employ 


agent or instrument whic 
is thereby exeln pt d from the common burdens of the State in which 


or used, in the absence of specific Congressional 
exemption. ‘The coach emploved to carry 


to convey it across a navigable stream, 


it may be found 
legislation declaring such 
the mail, or the ferry-boat 
would hardly, by reason of this employment alone as an instru- 
mentality of thi General Government, be considered is withdrawn 
from the taxing power of the State. As well observed by Chief 
Justice Chase, with reference 
claimed b) the Kansas Division of the Pacific Railroa Company 
for its property, no limits can be perceived to the principle of ex- 
emption which the compan ti ~ thus seek LO establish. i livery COor- 
poration,» he added, “ engaged in the transportation ot malls, or of 
f any description, by iand or water, or in 


to the exemption from State taxation 


Government property « 
supplying materials for the use of the Government, or in perform- 


ing any service of whatever kind, might claim the benefit of th: 
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exemption. ‘lhe amount of property now held by such corporations, 
and having relations more or less direct to the National Govern- 
ment and its service, is very great. And this amount is continually 

increasing ; so that it may admit of question whether the 
S] whole income of the property which will remain liable to 

State taxation, if the principle contended for is admitted and 
applied in its fullest extent, may not ultimately be found inade- 
quate to the support of the State governs nts.” (Thompson Us. 
Pacific Railroad, 9 Wall., 579, 591.) 

It is true, that in the case from which this citation Is made ex- 
emption from taxation was claimed only for the property, the road, 
and rolling-stock of the company. Her the « xemption claimed 1s 
ol the franchises of the corporations, their right LO exist and main- 
tain their roads. But it is not perceived that this difference between 
the cases can aflect the rule which was there laid down, that unless 
Congress Interposes and creates the « xemptio Lhe taxing power of 
the State is not restrained: for if the roads | rolling-stock can 
be taxed, and, if the taxes are not paid, can sold, the ability of 
the companies to discharge their obligations vents of the Goy- 
ernment would Ly ils effectually destroyed us by thre tuxation and 
sale of their franchises. The possession of the roads and rolling- 
stock is aS CSM ntial cLS the possession of the iri ehise ~- 

‘The objection presented by counsel is not tr from diffieulty. At 
one time I thought that it was tenable, and so expressed myself by 
joining in the dissent in Railroad Company vs. Peniston, reported 
in Ls Wallace: but Ol) further consideration, | have come to the 


conclusion that the rule laid down in ‘| homson s case is the true 
and sound rule. The State, it 1s conceded. cannot use its taxing 


power so as to defeat or burden the operations of the 
ernment: and when that Government has itself created the instru- 
mentality ust d, its exemption from State taxation necessarily 
follows. But we are of opinion, yielding to the decision cited, that 
when the instrumentality is the creation of the State—a corporation 
formed under its laws—and is employed or adopted by the General 
Government for its convenience, although LO enlarge its use and 

render it more available additional! privileges and benefits 
SZ are conterred by that Crovernment Ll] on the corporation, it 
he State, unless Con- 


General Gov- 


remains subject to the taxing power ol 

Tess declares if Lo be exempt from such POWeP, (ongress Cul 
undoubtedly exempt any agencies if MaV CLP LO’s for services to the 
General Government from such taxation as will in its judgment 
Wcecasions may arise here- 


impede or prevent their performance. 
hie rece sities of the Federal 


after, especially in time of war, where t 
Government will require such exemption of the 
panies and of their franchises and appurtenances to be declared and 
enforeed, the exemption LO continue until the necessities ealling lor 
But as vet Congress has hot declared any such ex- 


roads of the COlli- 


it shall cease. 
emption, either of their property or of their franchises; and we, 
therefore, think that none exists. 

Of the other defences interposed t. the claim of the plaintiffs, 
some are founded upon an alleged negiect of the assessing officers 
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to comply with the requirements of the laws of the State, and some 
upon the alleged conflict of provisions of the State constitution, 
under which they acted, with requirements of the Federal Constitu- 
tion. Of the former are objections to what is termed the lumping 
character of the assessment: that is, the blending of the different 
items composing the whole into one valuation, namely, the value of 
the franchise, roadway, road-bed, rails, and rolling-stock, without 
any designation of the value of each distinct part; and to the in- 
cluding in the roadway of property not properly appertaining to it, 
such as fences on its sides belonging to adjoining proprietors, and, 
so far as the roadway of the Central Pacific Company is concerned, 
to the including in the estimate of its length the four miles of the 
bay between the road in the county of San Francisco and the wharf 
in Alameda county. The value of the fences is included in the 
valuation of the roadway of each company. The distance across the 
bay of San Francisco is added to the length of the road assessed to 

the Central Pacific Company, and is assessed as of equal value 
So per mile with the rest of the road. It is also contended that 

the land composing the roadway, and the rails laid thereon, 
should have been separately assessed; the latter as improvements 
under the constitution of the State, which requires “ land and im- 
provements thereon” to be separately assessed, An objection is also 
taken to those cases in which the people of the State are plaintiffs, 
that the statute under which they were brought was repealed in 1880, 
and that after that period actions for unpaid taxes could be brought 
only in the name of the county. We do not, however, deem it i1m- 
portant to pass upon these and other objections to the assessment, 
arising from an alleged disregard of the laws of the State. Weshall 
confine ourselves to the defences made to the assessment and tax 
from the alleged conflict of the provisions, under which they were 
levied, with the requirements of the Fourteenth Amendment to the 
Constitution of the United States, which declare that no State shall 
“deprive any person of life, liberty, or property without due process 
of law, nor deny to any person within its jurisdiction the equal pro- 
tection of the laws.” ‘The railroad companies contend that both in- 
hibitions of this amendment were violated in the assessment and 
taxation of their property. 

The constitution of California provides for taxes on property, on 
incomes, and on polls. The taxation on property, with which alone 
we are concerned in this case, is to be in proportion to its value. 
There is no provision for levying a specific tax upon any article or 
kind of property. It declares that all property not exempt under 
the laws of the United States shall, with some exceptions, be taxed 
according to its value, to be ascertained as prescribed by law; and 
that the word “ property ” shall “include moneys, credits, bonds, 
stocks, dues, franchises, and all other matters and things, real, per- 
sonal, and mixed, capable of private ownership.” 

It also declares that a “ mortgage, deed of trust, contract, or 

54 other obligation by which a debt is secured, shail, for the pur- 
poses of assessment and taxation, be deemed and treated as 

an interest in the property affected thereby.” And that, “ except as 
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to railroads and other quasi-public corporations, in case of debts so 
secured, the value of the property affected by such mortgage, deed 
of trust, contract, or obligation, less the value of such sec urity, shall 
be assessed and taxed to the owner of the property, and the value of 
such security shall be assessed and taxed to the owner thereof.” It 
also provides that “the taxes so levied shall be a lien upon the 
property and security, and may be paid by either party to such se- 
curity; if paid by the owner of the security, the tax so levied upon 
the property affected the reby wt ll become a part of the debt so se- 
cured; if the owner of the property shall pay the tax so levied on 
such security, it shall constitute a payment thereon, and to the ex- 
tent of such pavient a full discharge thereof.” 

By the constitution not only is the ad valorem rule established for 
the taxation of property, but provision is also made for its assess- 
ment. ‘The franchise, roadway, road-bed, rails, and rolling-stock of 
railroads operated In more than one county are to be assessed by a 
special board termed the State Board of Equalization. All other 
property is to be assessed in the county in which it is situated. The 
supervisors of each county are constituted a board of equalization of 
such taxable property, and must act upon prescribed rules of notice 
to its owners. ‘The State board is authorized to act not only as as- 
sessor of the franchise, roadway, road-bed, rails, and rolling-stock of 
the railroads mentioned, but as a Board of Mqualization of the taxa- 
ble property in the several counties, so that equality may be secured 
between the taxpayers of different localities. Its action in this lat- 
ter character must also be upon prescribed rules of notice. But 
though the officers by whom the assessment of these properties Is to 
be made be different, the properties are subject to the same rule of 
taxation; that Is, they are to be taxed In proportl ion to their value. 

[In fixing, however, the liabilities of part les to pay the tax 
Oo assessed and levied Upor properties subject to a mort vuge, 

and in estimating the value of such } prope rties as the founda- 
tion for the tax, a discrimination 1s made between the property held 
by raliroad and quasi-public corporations and that held by natural 
persons and other corporations. A mortgage, as seen by the provis- 
ions of the constitution quoted above, Is deemed ond treated, tor the 
purposes of assessment and taxation, as an interest in the prope 
erty affected. At common law a mortgage of » operty is a con- 
veyance of the title, subject toa condition that if the di ‘bt secured 
be paid as stipulated the conveyance Is to becom: ihope rative. Un- 
til the debt secured is paid the title is in.the mortgagee. by the 
constitution a mortgage, for thi purposes of assessmi Mt and taxa- 
tion, operates in like manner to transfer thi mortgagor s interest to 
the extent represented by the amount secured. If such amount be 
half the value of the property, the taxable interest of the mortgagee 
is an undivided half interest in the property; if the amount equal 
or exceed the whole value of the property, the taxable interest of 
the mortgage embraces tlie entire property. The value of the secur- 
ity can never exceed the value of, the property mortgaged; it may 
be less, and is so if the amount secured be less than such value. 

Now, under the constitution, when, by the execution of a mort- 
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gage, a taxable interest in the property held by natural persons or 
by corporations other than railroad or quasi-public is transferred 
by the owner to another party, or the whole taxable interest is vested 
in him, the holder alone of such interest is taxed for it. It is as- 
sessed against him as the owner of it, and against him alone could 
it be justly assessed. But when, by a mortgage on the property of 
a railroad or a quasi-public corporation, a taxable interest in such 
property is transferred by the corporation to another, or the whole 
interest is vested in him, the holder of such interest is exempted 
from taxation for it, and the corporation is assessed and taxed for it, 

notwithstanding the transfer. No account is taken of the 
Sb transfer of the taxable interest in the estimate of the value 

of the property. It is still assessed and taxed to the original 
holder. 

The discrimination thus made will more clearly appear by an 
illustration of the practical operation of the provisions. If, for ex- 
ample, A, owning property worth $20,000, should execute a murt- 
page thereof to the Nevada Bank, in San Francisco, to secure 
$10,000, the bank would hold a taxable interest in that property to 
the amount of an undivided half. Its lability for taxation would 
be precisely as though an absolute conveyance of an undivided half 
interest had been made to it. And the constitution, as seen above, 
requires that each owner shall pay the tax on his separate interest; 
and if he pay the tax chargeable on the interest of the other, he 
shall be allowed for it, either by an addition tO the mortgage debt 
Ora discharge of a portion of that debt according as he is the one or 
the other party to the security. No one would pretend that the 
mortgagor should pay without such allowance the tax chargeable 
to the bank, nor that the bank should pay the tax chargeable to the 
mortgagor, except upon like condition. It would be difticult to state 
any principle which would justify the exaction from one of a tax 
leviable on the interest of the other. No power in any State has 
ever been asserted going to that extent, except the power to confis- 
cate. The exaction would not be the taking of property by due 
process of law, even upon the theories as to what constitutes such 
process asserted in this case; it would be sheer spoliation by arbi- 
trary power. 

If, however, a railroad corporation should execute its mortgage to 
the Nevada Bank to secure a loan equal to half or the whole of the 
value of its property, and thus transfer to the bank a portion or the 
whole of its taxable interest in the property, that which is thus con- 
demned as sheer spoliation would be enforced, if effect be given to 

the constitution as it is written. The taxable interest in that 
87 case held by the bank would not be assessed nor taxed to the 

bank. If the mortgage should be for half of the value of 
the property, the railroad company would still have to pay the tax 
on the interest transferred, and would not be allowed any credit on 
the mortgage for the amount paid. If the mortgage should be equal 
to or exceed the whole value of the property, the railroad company, 
which would notin such a case hold any taxable interest in the 
property—no more than if it had been previously transferred by an 
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absolute conveyance—would still be required to pay the tax upon 
it, and without any credit for the payment. On what principle, or 
by what species of reasoning, a tax upon property can be upheld 
and enforced against a party, be the party a natural or artificial per- 
son, when the taxable interest in it had, at the time of the levy of 
the tax, been transferred to another, | am ata loss to understand. 
This position of the case was suggested to counsel on more than 
one oceasion during the argument; but no answer was made to it. 
To every other position an answer was attempted, but to this one 
none; and, as we think, for the best of reasons, because none was 
possible, unless indeed it be held that the constitution does not mean 
what in CXPFress language it declares, that a mortgage ~ shall for the 
purposes of assessment and taxation be deemed and treated as an 
interest in the property affected thereby.” 

Under the provisions of the constitution cited, the property of the 
several railroad companies, defendants in these cases, was assessed 
and taxed; and in such assessment and taxation, all the injurious 
discriminations mentioned were applied against the companies, as 
will appear by a statement of the proceedings. In considering 
them, it will tend to clearness and brevity, if we confine what we 
have to say principally to the case of Santa Clara county against 
the Southern Pacific Railroad Company. ‘The circumstances dis- 
tinguishing the other cases from it do not affect the questions in- 
volved. 

The Southern Pacific Railroad Company operates a rail- 

SS road through several counties. ‘The entire length of the road 
is somewhat over 711 miles, of which 59 miles and three- 
tenths of a mile are in the county of Santa Clara. The principal 
place of business of the company is in the city of San Francisco. Its 
stockholders are citizens of the United States, some of whom reside 
in California and some in other States. On the Ist of April, 1875, 
it was indebted to divers persons in large’sums of money advanced 
for the construction and equipment of its road ; and to secure this 
indebtedness and to complete the construction and equipment it 
executed and delivered to certain parties, D. O. Mills and Lloyd 
Tevis, of the city and county of San Francisco, a mortgage upon its 
road, franchises, rolling-stock, and appurtenances, and upon a large 
number of tracts of land, situated in different counties, aggregating 
over 11,000,000 acres, which were the property of the company. The 
indebtedness amounted to the sum of $52,520,000, and consisted of 
various bonds of the colnpany. A portion of these bonds, amount- 
ing to about $1,632,000, has been paid ; and so has the accruing in- 
terest on all of them. ‘The balance of the bonds, amounting to about 
$30.895,000, remains a subsisting indebtedness. ‘This mortgage was 
soon afterwards placed on record in the office of the recorder of deeds 
in the several counties of the State in which the property is situated. 

The State Board of Equalization assessed the franchise, roadway, 
road-bed, rails, and rolling-stock of that.portion of the road which 
is designated as its main branch, being 160,54; miles in length, at 
$2,412,600, making $15,000 a mile, and apportioned to the county 
of Santa Clara $889,500. Upon this amount thus assessed and appor- 
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tioned the taxes were levied for which the action of that county is 
brought. Another portion of the road, designated as the Southern 
Division, was assessed in a similar manner, and the amount appor- 
tioned to the different counties through which the road passed. In 

making the assessment of the different portions no deduction 
89 was allowed forthe mortgage thereon. No account was taken 

of the mortgage; it was not treated as an interest in the 
property, nor as affecting in any Way the hability of the mortgagor 
for the tax. If a natural person had executed the mortgage, i being 
for an amount exceeding the value of the property, the whole taxa- 
ble interest would have been treated as in the mortgagees, and they 
alone would have been assessed and taxed ; they alone would have 
been held amenable to a personal action for the taxes. If the mort- 
Pagor had paid the taxes to prevent asale of the property, the amount 
paid would have been credited on the mort rave, It can hardly re- 
quire further illustration to show the discrimination against railroad 
companies in the matter of taxation, where property Is subject to a 
mortgage. Not only is the company taxed in such a case for inter- 
ests it does not possess, but it is not allowed any credit by those who 
do possess the interests for the amount exacted. 

The same discrimination will appear against railroad companies 
in the taxation of their property, if we treat mortgages thereon, not 
as interests in the property, which the constitution declares they 
shall be deemed and treated to be, but as mere liens or incumbrances 
thereon. ‘The basis of all ad valorem taxation is necessarily the as- 
ssessment of the property, that is, the estimate of its value. What- 
ever affects the value necessarily increases or diminishes the tax 
proportionately. If, therefore, any element which is taken into con- 
sideration in the valuation of the property of one party be omitted 
in the valuation of the property of another, a discrimination is made 
against the one and in favor of the other, which destroys the uni- 
formity so essential to all just and equal taxation. Suchan element 
exists where in the assessment of property subject to a mortgage, 
the value of the mortgage is deducted if the property be owned by 
a natural person, and is not deducted if owned by a railroad 
corporation. And the constitution of the State declares that in 

the ascertainment of values as the basis of taxation such 
90) deduction shall be allowed in the one case and denied in the 

other. Instances of every-day occurrence will show the effect 
of this discrimination in a clear light. A natural person and a rail- 
road company own together a parcel of property nN equal propor- 
tionssubjectto amortgage. In estimating the value of the undivided 
half belonging to the natural person half of the amount of the 
mortgage is deducted. In estimating the value of the undivided 
half belonging to the railroad company no part of the mortgage is 
deducted. The discrimination is made against the company for no 
other reasonthan its ownership. Take another instance: A natural 
person and a railroad company own tracts of land adjoining each 
other, of the same quantity and of equal fertility and richness, both 
being subject to a mortgage. In the estimate of the value of the 
property belonging to the natural person the amount of the mort- 
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gage is deducted; in the estimate of the value of the property 
belonging to the railroad company the mortgage is not deducted. 
Of course, the valuation of the latter and consequent tax 1s propor- 
tionately increased : and this discrimination is made solely because 
of the ownership of the property. Should these two owners exchange 
their lands the valuation made would change with the ownership. 
Should the railroad company sell its tract to an individual the 
assessing othieers would at once be bound to re turna different Vaiua- 
tion of the property as a basis for taxation. livery one sees that the 
valuation has not In fact changed with the ownership, and, there- 
fore, that the discrimination is made solely because a rule is adopted 
in the assessment of the property of one party different from that 
applied in the assessment of the property of the other, purely on 
account of its ownership. A corresponding difference in the tax 
which the different owners must pay follows the assessment. Thus, 
if two adjoining tracts are subject to a mortgage each for half its 
value, the natural person owning one of them pays a tax on the 

other half, while the corporation must pay a tax on the whole 
o] of its tract, that is, double the tax of the individual. Thus, 

if each tract be worth $100,000, subject to a mortgage of 
$50,000, and the rate of taxation be two per cent., the tax of the 
individual will be $1,000; the tax of the corporation will be $2,000. 
If, then, these owners should exchange their lanids, the property 
which this year is thus taxed at $1,000, wiil next year be taxed at 
double the amount ; and the other tract, this year taxed “ut $2,000, 
will next year be taxed at one-half that sum. The property which 
is now half exempt will then be subject to taxation to its full value ; 
and that which is now taxable at its full value will then be half 
exempt; and all this change in valuation withont any change in 
the character or use of the property, but solely on account of the 
change in its ownership. 

The principle which sanctions the elimination of one element in 
assessing the value of property held by one party, and takes it into 
consideration in assessing the value of property held by another 
party, would sanction the assessment ot the property of one at less 
than its value—at a half Or a quarter of it—and the property of 
another at more than jts value—at double or treble of it—according 
to the will or caprice ef the State. To-day, railroad companies are 
under its ban, and the discrimination ts against their property. To- 
morrow, it may be that other institutions will incur its displeasure. 
If the property of railroad companies may be thus sought out and 
subjected LO discriminating taxation, so, at the will of the State by ih 
change of its constitution, may the property of churches, of univer- 
sities, of asylums, of savings banks, of Insurance companies, of 
rolling and Houring mill companies, of mining companies, indeed of 
any corporate companies existing in the State The principle which 


justifies such a diserimination in assessment and taxation, where 


one of the owners is a railroad corporation and the other a 
natural person, would also sustain it where both owners are 
natural persons. A mere change in the State constitution 
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would effect this if the Federal Constitution does not for- 
92 bid it. Any difference between the owners, whether of age, 

color, or race or sex, which the State might designate, would 
be a sufficient reason for the discrimination. It would be a singu- 
lar comment upon the weakness and character of our Republican 
institutions if the valuation and consequent taxation of property 
could vary according as the owner is white or black or yellow, or 
old or young, or male or female. A classification of values for 
taxation upon any such ground would be abhorrent to all notions of 
equality of right among men, Strangely, indeed, would the law 
sound in case it read that in the assessment and taxation of prop- 
erty a deduction should be made for mortgages thereon if the 
property be owned by white men or by old men, and not deducted 
if owned by black men or by young men; deducted if owned by 
landsmen, not deducted if owned by sailors ; deducted if owned by 
married men, not. deducted if owned by bachelors; deducted if 
owned by men doing business alone, not deducted if owned by men 
doing business in partnerships or other associations; deducted if 
owned by trading corporations, not deducted if owned by churches 
or universities; and so on, making a discrimination whenever there 
was a difference in the character or-pursuit or condition of the 
owner. To levy taxes upon a valuation of property thus made is 
of the very essence of tyranny, and has never been done except by 
bad govermenments in evil times, exercising arbitrary and despotic 
power. 

Until the adoption of the Fourteenth Amendment there was no 
restraint to be found in the Constitution of the United States against 
the exercise of such power by the States. In many particulars the 
States were previously limited; their sovereignty was a_ restricted 
one. They could not declare war nor make treaties of peace. They 
could not enter into compacts with each other. They could not 
pass a bill of attainder nor an ex post facto law, nor a law impair- 

ing the obligation of contracts. They could not interfere 
93 with the exercise of the powers nor obstruct the laws of the 

Federal Government. But in many other particulars the 
power of the States was supreme, subject to no control by the Con- 
stitution of the United States. The original amendments were only 
limitations upon the Federal Government, and did not affect the 
States. Among the powers still held by the States was the power 
of taxation. When not interfering with any power or purpose or 
agent of the Federal Government, there was no limitation upon its 
exercise. Except as restrained by their own constitutions, the 
States might impose taxes upon any property within their jurisdic- 
tion, and as said in the Delaware Tax Case, (18 Wall., 231), the man- 
ner in which its value was assessed and the rate of taxation, how- 
ever arbitrary or capricious, were mere matters of legislative dis- 
cretion ; and it was not for the court to suggest in any case that a 
more equitable mode of assessment or rate of taxation might be 
adopted than the one prescribed by the Legislature of the State. 

The first section of the Fourteenth Amendment places a limit upon 
all the powers of the State, including among others that of taxa- 
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ion. After stating that all persons born or naturalized in the 
United States, and “subject to the jurisdiction thereof, are citizens of 
the United States and of the State in which they reside, it declares 
that “noState shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall any 
State de prive any person (dropping the designation citizen) of life, lib- 
erty, or property without due process of law, nor deny to any person 
within its jurisdiction the equal protection of the laws.” The amend- 
ment was adopted soon after the close of the civil war, and undoubtedly 
had its origin In a purpose to secure the newly-made citizens in the 
full enjoyment of their freedom. But it is in no respect limited 
in its operation to them. It is universal in its application, ex- 
tending its protective force over all men of every race and 

color, within the jurisdiction of the States throughout the 
94 broad domain of the Republic. A constitutional provision is 

not to be restricted in its application because designed origi- 
nally to prevent an existing wrong. Such a restricted interpreta- 
tion was urged in the Dartmouth College case to prevent the appli- 
cation of the provision prohtbiting legislation by States impairing 
the obligation of contracts to the charter of the college, it being con- 
tended that the charter was not such a contract as the prohibition 
contemplated. Chief Justice Marshall, however, after observing that 
it was more than possible that the preservation of rights of that de- 
scription was not particularly in view of the framers of the Consti- 
tution when that clause was introduced, said: “It is not enough to 
say that this particular case was not in the mind of the convention 
when the article was framed, nor of the American people when 
it was adopted. It is necessary to go further, and to say that, 
had this particular case been suggested, the language would have 
been so varied as to exclude it, or it would have been made a special 
exception. The case being within the words of the rule must be 
within its operation likewise, unless there be something in the literal 
construction so obviously absurd or mischievous or repugnant to the 
general spirit of the instrument as to justify those who expound the 
Constitution in making it an exception.” (4 Wheat., 494.) All his- 
tory shows that a particular grievance suffered by an individual or 
a class from a defective or oppressive law, or the absence of any law 
touching the matter is often, the occasion and cause for enactments, 
constitutional or legislative, general in their character, designed to 
cover cases not merely of the same, but all cases of a similar nature. 
The wrongs which were supposed to be inflicted upon or threatened 
to citizens of the enfranchised race by special legislation directed 
against them moved the framers of the amendment to place in the 
fundamental law of the nation provisions not merely for the se- 

curity of thosé citizens, but to insure to all men, at all times 
95 and at all places, due process of law, and the equal pro- 

tection of the laws. Oppression of the person and _ spolia- 
tion of property by any State were thus forbidden, and oquesty 
before the law was secured toaill. In the argument of the San 
Mateo case, in the Supreme Court, Mr. Edmunds, who was a mem- 
ber of the Senate when the amendment w.i- discussed and adopted 
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by that body, speaking of its broad and catholic spirit, said: “There 
is no word in it that did not undergo the completest scrutiny. There 
is no word in it that was not scanned, and intended to mean the 
full and beneficial thing that it seems to mean. ‘There was no dis- 
cussion omitted; there was no conceivable posture of affairs to the 
people who had it in hand” which was not considered. And the 
purpose of this long and anxious consideration was that protection 
against injustice and oppression should be made forever secure—to 
use his language—*“ secure, not according vo the passion of Vermont 
or of Rhode Island or of California, depending Upon their local tri- 
bunals for its efficient exercise, but secure as the night of a Roman 
was secure, in every province and in every place, and secure by the 
judicial power, the legislative power, and the executive power of the 
whole body of the States and the whole body of the people.” 

With the adoption of the amendment the power ol the States to 
oppress any one.under any pretence or in any form was forever 
ended; and henceforth all persons within their jurisdiction could 
claim equal protection under the laws. And by equal protection is 
meant equal security to every one in his private rights—in his right 
to life, to liberty, LO propre rty, and to the pursuit of happiness. It 
implies not only that the means which the laws afford for such 
security shall be equally accessible to him, but that no one shall be 
subject to any greater burdens or charges than such as are imposed 
upon all others under like circumstances. This protection attends 
every one everywhere, whatever be his position in society or his 

association with others, either for profit, improvement, or 
96 pleasure. It does not leave him because of any social or 

official position which he may hold, nor because he may be- 
long to a political party, or to a religious society, or be a member of 
a commercial, manufacturing, or transportation company. It is the 
shield which the arm of our blessed Government holds at all times 
over every one, man, woman, and child, in all its broad domain, 
wherever they may Lo and in whatever relations they may be placed. 
No State—such is the sovereign command of the whole people of the 
United States—no State shall touch the life, the liberty, or the prop- 
erty of any person, however humble his lot or exalted his station, 
without due process of law; and no State, even with due process of 
law, shall deny to any one within its jurisdiction the equal protec- 
tion of the laws. 

Unequal taxation, so far as it can be prevented, is, therefore, with 
other unequal burdens, prohibited by the amendment. There un- 
doubtedly are and always will be more or less inequalities in the 
operation of all general legislation, arising from the different condi- 
tions of persons, from their means, business, or position in life, 
against which no foresight can guard. But this is a very different 
thing, both in purpose and effect, from a carefully devised scheme 
to produce such inequality, or a scheme, if not so devised, neces- 
sarily producing that result. Absolute equality may not be attain- 
able, but gross and designed departures from it will necessarily bring 
the legislation authorizing it within the prohibition. The amend- 
ment is aimed against the perpetration of injustice, and the exercise 
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of arbitrary power tothat end. The position that unequal taxation 
is not within the scope of its prohibitory clause would give to it a 
singular meaning. It isa matter of history that unequal and dis- 
criminating taxation levelled against special classes has been the 
fruitful means ot oppressions, and the cause otf more commotions 
and disturbance in society, of insurrections and revolutions, than 

any other cause in the world. It would, indeed, as counsel 
v7 in the San Mateo case ironically observed, be a charming 

spectacle to present to the civilized world if the amendment 
were to read as contended it does in law—* Nor shall any State de- 
prive any person of his property without due process of law, except 
it be in the form of taxation—nor deny to any person within its 


jurisdiction the equal protection of the laws, except it be by taxa- 


tion.” No such limitation can be thus engrafted by implication 
upon the broad and comprehensive language used. The power of 
oppression by taxation without due process of law is not thus per- 
mitted; nor the power by taxation to deprive any person of the 
equal protection of the laws. 

Soon after the adoption of the amendment Congress recognized 
by its legislation the application of the prohibition to unequal taxa- 
tion. The original civil rights act, previously passed, made per- 
sons of the emancipated race citizens, and declared -that all citizens 
of the United States of every race or color should have the same 
rights in every State and Territory to make and enforce contracts, 
to sue, be parties, and give evidence; to inherit, purchase, lease, sell, 
own, and convey real and personal property, and to the benefit of 
all laws and proceedings for the security of persons and property, as 
was enjoyed by white citizens, and should be subject to hke punish- 
ments, pains, and penalties, and to none other. After the adoption 
of the amendment the act was re-enacted, and to the clause that all 
persons should enjoy the same rights as white citizens, and be sub- 


ject to like punishments, pains, and penalties, it added and subject 


only to like “taxes, licenses, and exactions of every kind, and to 
no other.” The Congress which re-enacted the civil rights act with 
this addition was largely composed of those who had voted for the 
amendment, and it is well known that oppressions by unequal taxa- 
tion were the subject of consideration before the committee of the 
two Houses under whose direction the amendment was proposed. 
But were this otherwise, and were the wrong of such unequal 
98 taxation not prominently in the minds of the framers, it being 
within the language, it must be held to be within the opera- 
tion of the prohibition. As truly and eloquently said by Mr. Conk- 
ling, in the argument of the San Mateo case: “If it be true that 
new needs have vome, if it be true that wrongs have arisen or shall 
arise which the framers in their forebodings never saw, wrongs 
which shall be righted by the words they established, then all the 
more will those words be sanctified and consecrated to humanity and 
progress. ™ 
The fact to which counsel allude, that certain property is often ex- 
empted from taxation by the St: ites, does not at all militate against 
this view of the operation of the Fourteenth Amendment in forbid- 
11—9S4 
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ding the imposition of unequal burdens. Undoubtedly since the 
adoption of that amendment the power of exe mption is much more 
restricted than formerly—but that it may be extended to property 
used for objects of a public nature is not questioned : that is, where 
the property is used for the promotion of the publie well-being, and 
not for any private end. Thus, property used for public instruction, 
for schools, colleges, and universities, which are open to all appli- 
cants on similar conditions, may properly be exempted, The publie 
benefit is the equivalent to the State for the tax which would other- 
wise be exacted. If buildings used as churches for public worship 
are also sometimes ex mpted it must be because, apart from r lig- 
lous considerations, churches are regarded as institutions established 
to inculcate principles of sound morality, leading citizens to a more 
ready obedience to the laws. Whatever the exemption, it can only 
be sustained for the public service or benefit received. The equality 
of protection which the Fourteenth Amendment declares that no 
State shall deny to any one is not thus invaded. That amendment 
requires that exactions upon property for the public shall be levied 
according tosome common ratio to its value, so that each owner may 
contribute only his just proportion to the general fund. When 
99 such exaction is made without reference to a common ratio 
it is not a tax, whatever else it may be termed; itis rather a 
forced contribution, amounting, in fact, to simple confiscation. As 
justly said by the supreme court of Kentucky, in the celebrated case 
of Lexington vs. McQuillan’s Heirs, whenever the property of a citi- 
zen is taken from him by the sovereign will and appropriated with- 
out his consent to the benefit of the public, the exaction should not 
be considered as a tax unless similar contributions be exacted by 
the same public will from such members of the same community as 
own the same kind of property ; and, although there may be a dis- 
crimination in the subjects of taxation, still persons of the same class 
and property of the same kind must generally be subjected alike to 
the same common burden. (9 Dana, Ky., 513.) 
The cases of People vs. Weaver (100 U.S., 539), and of Evansville 
Bank vs. Britton (105 Jd., 322), will illustrate the character of the 


discrimination of which the defendants complain. By an act of 


Congress, passed in 1864 and re-enacted in the Revised Statutes, the 
shares in national banks are allowed to be included in the valuation 
of the personal property of the owner in the assessment of taxes im- 
posed by authority of the State in which the banks are located, sub- 
ject to two restrictions ; that the taxation shall not be at a greater 
rate than is assessed upon other invoneyed capital in the hands of in- 
dividual citizens of the State, and that the shares owned by non- 
residents of the State shall be taxed at the place where the bank is 
located. (R.S., see. 5219.) In People vs. Weaver (100 U.S., 539), 
the meaning of these restrictions upon the State was considered by 
the supreme court, and it was held— 

Ist. That the restriction against discrimination has reference to 
the entire process of assessment, and includes the valuation of the 
shares as well as the rate of percentage charged thereon ; 


—_. 


a A I A - 


EE Rea. sgnoye 


VS. THE CENTRAL PACIFIC RAILROAD CO. S35 


LUO 2d. That a statute of New York,which established a mode 
of assessment by which such shares were valued higher in 
proportion to their real value than other moneyed capital, was In 
conflict with the restriction, although no greater percentage wus 
levied om such valuation than on other mon ved capital ; and 

sd. That a statute which permitted ui party to deduct his just 
debts from the valuation of his personal property, except so much 
as consisted of those shares, taxed them at a greater rate than other 
money capital, and was therefore void as to them. 

The discrimination there condemned, by which an increased value 
was given to the shares of the national banks beyond what was given 
to other moneyed capital, is a discrimination similar to that made 
by the elimination of mortgages in estimating the value of railroad 
property in the cases before us. In Evansville bank vs. Britton the 
doctrine of this case Is approved, and it was held that the taxation 
of shares in the national banks, under a statute of Indiana, without 
permitting the owner to deduct from their assessed value the amount 
of his bona fide Indebtedness, as he was permitted to do in the case of 
other investments of moneyed capital, was a discrimination forbid- 
den by the act of Congress. 

That the proceeding by which the taxes claimed in these several 
actions were levied against the railroad companies on taxable in- 
terests with which they had parted Was not due process of law, seems 
to me so obviously true as to require no further illustration. Any 
additional argument would rather tend to obscure a truth which 
should be evident upon its simple statement. And if we assume 
that the mortgage in each case was a mere lien or incumbrance on 
the property affected, and not an interest in it, as the Constitution 
declares it 1s, then, also, Is it clear that its elimination as all element 
in the valuation of the property of the defendants for taxation, while 
it was considered in the valuation of the property of natural persons, 

was a discrimination against the former, and led to un- 
LO] equal taxation against them. In neither view, therefore, was 

the assessment valid, and the taxation levied upon it cannot 
be sustained. 

To justify these discriminating provisions, and maintain the 
action in face of them, the plaintiffs have taken positions involving 
doctrines which sound strangely to those who have always supposed 
that the constitutional guaranties extend to all persons, whatever 
their relations, and protect from spoliation all property, by whom- 
soever held. These positions are substantially as follows: That per- 
sons cease to be within the protection of the Fourteenth Amendment, 
and as such entitled to the equal protection of the laws, when they 
become members of a corporation ; that property, when held by per- 
sons associated together in a corporation, is subject to any disposi- 
tion which the State may, at its will, see fit to make; that, in any 
view, the property upon which the taxes claimed were levied was 
classified by its use, taken out of its general character as real and 
personal property, and thus lawfully subjected to special taxation ; 
and that the power of the State cannot be questioned by the South- 
ern Pacific Railroad Company by reason of the covenant in its mort- 
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gage. These positions are not advanced by counsel in this language, 
nor with the baldness here given; but they mean exactly what is 
here stated, or they mean nothing, as will clearly appear when we 
analyze the language in which they are presented. 

Private corporations—and under this head, with the exception of 
sole corporations, with which we are not now dealing, all corpora- 
tions other than those which are public are included—private cor- 
porations consist of an association of individuals united for some 
lawful purpose, and permitted to use a common name in their busi- 
hess, and have succession of membership without dissolution. As 
sald by Chief Justice Marshall, “The great object of an Incorpora- 

tion is to bestow the character and properties of individuality 
102. ona collective and changing body of men.” (Providence 

Bank vs. Billings, 4 Pet., 514, 562.) In this State they are 
formed under general laws. By complying with certain prescribed 
forms any hve persons may thus associate themselves. In that selse 
corporations are creatures of the State; they could not exist inde- 
pendently of the law, and the law may, of course, prescribe any con- 
ditions not prohibited by the Constitution of the United States upon 
which they may be formed and continued. But the members do 
not, because ot such association, lose their rights Lo protection, and 
equality of protection. They continue, notwithstanding, to possess 
the Sale night tO life and liberty as before. and also to their prop- 


erty, except as they may have stipulated otherwise. As members of 


the association—of the artificial body—the intangible thing called 
by a name given by themselves—their interests, it is true, are un- 
divided, and constitute only a right during the continuance of the 
corporation to participate in its dividends, and, on its dissolution, to 
a proporuonate share ot its assets: but it is property, nevertheless, 
and the courts will protect it, as they will any other property, from 
injury or spoliation. 

Whatever affects the property of the corporation, that is, of all 
the members united by the common name, necessarily affects their 
interest. If all the members of the corporation die or withdraw 
from the association, the corporation is dead ; it lives and can live 
only through its members. When they disappear the corporation 
disappears. Whatever confiscates or imposes burdens on its 
property confiscates or lm poses burdens on their property ; other- 
wise nobody would be injured by the proceeding. Whatever 
advances the prosperity or wealth of the corporation advances 
proportionately the prosperity and busipess of the corporators ; 
otherwise no one would be benefited. It is impossible to conceive 
of a corporation suffering an injury or reaping a benefit except 
through its members. The legal entity, the metaphysical being 

that is called a corporation, cannot feel either. So, therefore, 
103. whenever a provision of the Constitution or of a law guaran- 

tees to persons protection in their property or affords to them 
the means for its protection, or prohibits injurious legislation affect- 
ing it, the benefits of the provision or law are extended to corpora- 
tions, not to thename under which different persons are united, but 
to the individuals composing the union. The courts will always 
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look through the name to see and protect those whom the name 
represents. Thus, inasmuch as the Constitution extended the 
judicial power of the United States to controversies between citizens 
of a State and aliens, and between citizens of different States, be- 
cause its framers apprehended that State tribunals in such contro- 
versies might be swayed by local feelings, prejudices, or attachments, 
Chief Justice Marshal, speaking for the whole Supreme Court, held 
that corporations were within the provision. “Aliens, or citizens 
of different States,” said that great judge, “ are not less susceptible of 
these apprehensions, nor can they be supposed to be less the objects 
of constitutional provision, because they are allowed to sue by a 
corporate name. ‘That name, indeed, cannot be an alien or a citi- 
Zen, but the persons whom it represents nay be the one or the 
other; and the controversy is, in fact and in law, between these 
persons suing in their corporate character, by their corporate name, 
for a corporate right, and the individual against whom the suit may 
be instituted. Substantially and essentially the partiesin such case, 
where the members of the corporation are aliens or citizens of a 
different State from the opposite party, come within the spirit 
and terms of the jurisdiction conferred by the Constitution on the 
national tribunals. Such has been the universal understanding on 
the suliect.”. (The United States vs. Devaux, 5 Cranch, 61, 87.) 

Similar was the construction given by that court to a clause in 

the treaty of peace of 1783 between the United States and Great 

Britain. The sixth article provided that there should be “ no 
104 future confiscation made nor any prosecutions commenced 

against any person or persons for or by reason of the part 
which he or they may have taken in the present war, and that no 
person shall on that account suffer any future loss or damage, either 
in his person, liberty, or property.” The state of Vermont under- 
took to confiscate the property of an English corporation and give 
itaway. The corporation claimed the benefit of the article, and 
recovered the property against the objection that the treaty applied 
only to natural persons, and could not embrace corporations, be- 
cause they were not persons who could have taken part in the war, 
or be considered British subjects. Much stronger is that case than 
the one now before us; but the Supreme Court look with undimmed 
vision through the legal entity, the artificial creation of the State, 
and saw the living human being whom it represented, and pro- 
tected them under their corporate name. (Society for the Propaga- 
tion of the Gospel in Foreign Parts vs. Town of New Haven, 8 
W heat., 464.) 

The Fifth Amendment to the Constitution declares that no person 
shall “ be deprived of life, liberty, or property without due process 
of law.” This isa limitation upon the Federal Government similar 
to that which exists in the constitution of several of the States against 
their own legislative bodies; and the term person thus used has 
always been held, either by tacit assent or express adjudication, 
whenever the question has arisen, to extend, so far as property is 
concerned, to corporations ; because to protect them from spoliation 
is to protect the corporators also. 
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Now, the Fourteenth Amendment extends in this respect the same 
prohibition to the States that the Fifth Amendment did to the Federal 
Government—* Nor shall any State deprive any person of life, lib- 
erty, or property without due process of law "—and it adds to the 
inhibition, “nor deny to any person within its jurisdiction the equal 
protection of the laws.” By every canon of construction known to 

the jurisprudence of the country, the same meaning must be 
LO05 vive to the term Person in the latter provision as in the 

former. Surely these great constitutional provisions, which 
have been, not inaptly, termed a new Magna Charter, cannot be 
made to read, as counsel contend, “ Nor shall any State deprive auny 
person of life, liberty, or property, without due process of law, unless 
he be associated with others in a corporation, nor deny to any per- 
son within its jurisdiction the equal protection of the laws, unless 
he be a member of a corporation.” How petty and narrow would 
provisions thus limited appear in the fundamental law of a great 
people! 

The constitutional guaranties of due process of law and of equality 
before the law would be dwarfed into comparative insignificance, 
and almost emasculated of their protective force, if restricted in 
their meaning and operation as contended by counsel. <A large pro- 
portion of our people are members of some corporation—religious, 
educational, scientific, trading, manufacturing, or commercial—and 


the amount of prope rty held by them embraces the greater part of 


the wealth of the country. According to the report of the commis- 
sioner ot railroads, made LO the secre tary of the Interior, for the 
year ending June 30, 1582, the railroad companies operated that 


year 104.515 miles of railway, and transported SOU) million Lous of 


freight, of the estimated value of 12,000 million dollars. The value 
of these roads alone was 2,600 million dollars, and they employed 
that year 1,200,000 persons in operating the roads, besides 400,000 
In construction—a total of 1,600,000 persons—about one thirty-third 
part of our population, estimated at 55,000,000." 

The value of the property of manufacturing companies is over 
1,000 million dollars; of national banks, 700 millions: of insurance 
companies, over 600 millions; of mining companies, over 300 mil- 

lions; and of telegraph companies and shipping companies, 
106 each over 100 million dollars. Indeed, the aggregate wealth 

of all the trading, commercial, manufacturing, mining, ship- 
ping, transportation, and other companies engaged in business, or 
formed for religious, educational, or scientific purposes, amounts to 
billions upon billions of dollars, and yet all this vast property, 
which keeps our industries flourishing, and furnishes employment, 


comforts, and luxuries to all classes, and thus promotes civilization 


and progress, is lifted, according to the argument of counsel, out of 


the protection Ol the constitutional cuaranties by reason of the in- 
corporation of the COMM pahles ; that is, because the persons COMM Ppos-~ 
ing them, amounting in the aggregate to nearly half the entire 


* These figures ure tuken by the commissioner from the estimate of Henry V. Poor, 
acompiler of railroad statistics. 
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population of the country, have united themselves in that form 
under the law for the convenience of business. If the property for 
that reason is exempted from the protection of one constitutional 
vuaranty, it must be from all such guaranties. If because of it the 
property can be subjected to unequal and arbitrary Im positions, it 
may for: the same reason be taken from its owners without due 
process of law, and taken by the State for publie use without Just 
compensation. If the position be sound, it follows that corporations 
hold all their property and the neht to its use and enjoyment at 
the will of the State that it may be invaded, seized, and the com- 
panies despoiled at the State’s pleasure. It need hardly be said 
that there would be little security in the possession of property held 
by such a tenure, and of course little incentive to its acquisition and 
improvement. 

But in truth the State possesses no such arbitrary power over the 
property of corporations. When allowed to acquire and own prop- 
erty, they must be treated as owners, with all the rights incident to 
ownership. They have a constitutional right to be so treated. 
Whatever power the State may possess in granting or In amending 
their charters, it cannot withdraw their property from the guaran- 

ties of the Federal Constitution. As was said in the San 
107 Mateo case: “It cannot impose the condition that they shall 

not resort to the courts of law for the redress of Injuries or 
the protection of their property ; that they shall make no complaint 
if their goods are plundered and their premises invaded ; that they 
shall ask no indemnity if their lands be seized tor public use, or be 
taken without due process of law; or that they shall submit with- 
out objection to unequa) and oppressive burdens arbitrarily imposed 
upon them; that, in other words, over them and their property the 
State may exercise unlimited and irresponsible power. Whatever 
the State may do, even with the creations of its own will, it must do 
in subordination to the inhibitions of the Federal Constitution.” 

The doctrine of unlimited power of the State over corporations, 
their franchises,.and property, simply because they are created by 
the State, so frequently and positively affirmed by counsel, has no 
foundation whatever in the law of the country. By the decision of 
the Supreme Court of the United States in the Dartmouth College 
Case, it was settled, after great consideration, that the charter of il 
corporation under which its franchise—its Capacity To do business and 
hold property—is conferred, is a contract between the corporators 
and the State, and, therefore, within the protection of the Federal 
Constitution prohibiting legislation impairing the obligation of con- 
tracts. So far from the State having unlimited control over the 
frahchises and property of corporations because of its paternity to 
them, it has under that decision only such as it possesses over the 
contracts and property of individuals. It cannot, from that fact 
alone, alter, lessen, or revoke their franchises, although they be a 
free gift. It cannot, from that fact alone, interfere with or impose 
any burdens upon their property, except as it can interfere 
with and impose burdens upon the property of individuals. 
Such is the doctrine. not only of the Dartmouth College Cause, 
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but of an unbroken line of decisions of the Supreme Court 


of the United States and of the supreme courts of the sev- f 
eral States since that case. To avoid that limitation upon | 
108 ‘their power, most of the States, in charters since granted, have 
reserved a right to repeal, amend, or alter them, or have in- 
serted in their constitutions clauses reserving a right to their Legis- | 
latures to repeal, alter, or amend the charters, or to repeal, alter, or 
amend general laws under which corporations are permitted to be 
formed. This reservation,in whatever form expressed, applies only om 
to the contract of incorporation, without which it would be beyond 


revocation or change by the State. It removes any impediment 
which would otherwise exist to legislation affecting that contract. 
It leaves the corporation in the same position it would have occu- 
pied had the Supreme Court held in the Dartmouth College case that 
charters are not contracts, and that laws repealing or modifyi ing them 
do not impair the obligation of contracts. It accomplishes nothing 
more; therefore, the legislation authorized by it must relate to the 
contract embodied in the charter, amending, altering, or abrogating 
its provisions. Legislation touching any other subject is not affected 
by it, neither authorized nor forbidden. Its whole scope and pur- 
pose is to enable the State to pass laws with respect to the charter, 
the contract of incorporation, which would otherwise be in conflict 
with the prohibition of the Federal Constitution. Legislation deal- 
ing with the corporation in any other particular must, therefore, de- 
pend for its validity upon the same conditions which determine the 

validity of like legislation affecting natural persons. | 

The State may, of course, accompany its grant with such condi- 
tions as it may deem proper for the management of the affairs of the 
corporation which do not impinge upon any provision of the Federal | 
Constitution ; and by the reservation clause it will retain control 
over the grant, and may withdraw it or modify it at pleasure. It is 
on this ground that the State has asserted a right to regulate the | 
charges, the fares, and freights of corporations. But it is a novel | 

doctrine that it can, on that ground, also control their prop- 
109 ~=—s erty, appropriate it, burden it, and despoil them of it as it | 

may choose, unrestrained by any constitutional inhibitions. 
That doctrine has no standing as yet in the law of this country. t 
The property acquired by corporations is held independently of ; 
any reserved power in their charters. By force of the reservation 
the State may alter, amend, or revoke what it grants; nothing more. 
It does not grant the tangible and visible property of the companies, 
their roads, their roadways, road beds, rails, or rolling-stock. These 
are their creation or acquisition. Over them it can exercise only 
such power as may be exercised through its control of the franchises 
of the companies, and such as may be exercised over the property 
of natural persons engaged in similar business. 

As justly said by the supreme court of Michigan, speaking by Mr. 
Justice Cooley: “It cannot be necessary at this day to enter upon a 
discussion in denial of the right of the Government to take from 
either individuals or corporations any property which they may 
rightfully have acquired. In the most abitrary times such an act 
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was recognized as pure tyranny, and it has been forbidden in Eng- 
land ever since Magna Charta, and in this country always. It is 
immaterial in what way the property was lawfully acquired ; whether 
by labor in the ordinary vocations of life, by gift, or descent, or by 
making profitable use of a franchise granted by the State, it is 
enough that it has become private property, and it is thcn protected 
by the law of the land.” (Detroit vs. Detroit and Howell Plank 
Road Company, 43 Eich., 146-7.) 

But it is urged that, even with an admission of these positions, 
property may be divided into classes and subjected to different rates ; 
that such classification may be made from inherent differences in 
the nature of different parcels of property, and also from the dif- 
ferent uses to which the same property may he applied ; and it 1s 
sought to place the tax levied in these cases under one of these 

heads. <As already mentioned, the constitution of the State 
110 provides, with respect to property, that ¢ shall be taxed 

In proportion to its value; it provides for no specific tax upon 
any article. The classification of property, cither from its distinctive 
character or its peculiar use, must be made within the rule preserib- 
Ing taxation according to value. Real and personal property differ- 
ing essentially in their nature may undoubtedly be subjected to 
different rates; real property may be taxed: at one rate, personal 
property at another. But in both cases the tax must bear a definite 
proportion to the value of the property. So, also, if use be the 
ground of cla: ification, for which a different rate of taxation Is pre- 
scribed, the rate must still bear a definite proportion to the value. 
Now, there is no difference in the rate of taxation prescribed by the 
law of the State for the property of railroad corporations and that 
prescribed for the property of individuals. ‘There is only one rate 
prescribed for all property. There is, therefore, as said in the San 
Mateo suit, no case presented for the application of the doctrine of 
classification either from the peculiar character of railroad property 
or Its use, 

The ground of complaint is not that any different rate. of taxa- 
tion is adopted—for there is none—but that a different rule is fol- 
lowed in ascertaining the value of the property of railroad corpora- 
tions, as a basis for taxation, from that followed in ascertaining the 
value of property held by natural persons. In estimating the value 
in one case certain elements are considered by which the value as a 
basis for taxation is lessened ; in estimating the value In another 
cause those elements are omitted by which the valuation is propor- 
tionately increased. All property of railroad corporations, whether 
used in connection with the operation of their roads or entirely dis- 
tinct from any such use, is estimated without regard to any mort- 
gages thereon, while the property of natural persons is valued with 
a deduction of such mortgages. 

Of the property of the railroad company—the Southern 

11] Pacific—several million acres of farming lands are included 

in the same mortgage which covers the railway, road-bed, rails, 

and rolling-stock of the company. No distinction is made in the 

assessment of the value of any of this property because of the use 
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of it. The whole is assessed in the same manner without regard to 
the mortgage thereon; and the taxes on the whole of it thus assessed, 
with the exception of the taxes on the roadbed, roadway, rails, and 
rolling-stock, have been paid by the companies, or parties to whom, 
since the levy, certain parcels have been sold. The discrimination 
between the railroad companies and individual proprietors, in the 
estimate of the value of their property, is made because of its own- 
ership, and not from any specific differences in the character of the 
property, or in the specific uses to which it 1s applied. 

The farming lands held by the company are not different in char- 
acter from adjoining farming lands held by natural persons, yet they 
are assessed under the system established by the constitution of the 
State upon different principles. The road-bed, roadway, rails, and 
rolling-stock of the railroad com panies are not different in their 
nature or use from the road-bed, roadway, rails, and rolling-stock 
owned in many cases by natural persons, yet they are subject to a 
different rule of assessment. It is not classifying property to make 
a distinction of that character in estimating its value as a basis for 
taxation. It is making the amount of taxation depend, not upon 
the nature of the property or its use, but upon its ownership. And 
if this can be done, there is no protection against unequal and op- 
pressive taxation. As justly observed by Mr. Edmunds in the San 
Mateo case: “If you once concede the point that you may classify 
different rates upon the values of things, or may put up your values 
on different principles, as values by deduction or otherwise—which 
is the same thing stated in another way—then there is no check 

upon the exercise of arbitrary power. The mob or commune 
112 ~=that can get possessiou of the State Legislature for one term 

may despoil every one of the citizens whom it chooses to 
despoil, and the liberty and the security of the Constitution of the 
United States, secured through painful exertion and great considera- 
tion, crystallized in unmistakable language—historic, indeed, and 
beneficent as it is historic, securing national intrinsic rights every- 
where and to everybody—will turn out to be an utter sham and 
delusion.” 

If to the position of counsel that property may be classitied simply 
because owned by a corporation, and thus differently assessed, we add 
the further position that the owner of the property assessed has no 
constitutional right to have notice of the assessment, or to be heard 
respecting it, though it be double or treble the value of the property— 
though the property be assessed at thousands when worth only hun- 
dreds—we have a system established with a power of oppression un- 
der which no free man should ever be contented to live. 

In the argument of counsel the distinction between taxes for 
licenses and franchises and taxation upon values seems to have been 
overlooked ; and because no notice is required in the former case, 
and no opportunity given to be heard, therefore it is contended 
that the rule is not sound, that notice is necessary, and an opportu- 
nity of being heard in the latter case where an assessment is made 
upon property and values are found upon evidence, yet the distine- 
tion is plain and everywhere recognized. A license tax paid by an 
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insurance company of another State, in order to exercise its corpo- 
rate powers in this State, is the consideration given for a privilege 
which the company may or may not take; if taken, the fee must be 
paid. Of course no notice there is necessary. Ifa person wishes a 
license to do business at a particular place, or of a particular kind, 
such as selling liquors, cigars, clothes, or keeping a restaurant or 
hotel in a city, he is only to pay what the law requires and go into 

the business. Notice in such cases would be of no service to 
115 him, and no hearing could change the result. And the State 

may exact the payment of a particular sum, such as it deems 
proper, as a condition of the grant of corporate powers, or for their 
continuance, and may reserve the right to alter this condition as it 
may choose; or, rather, the State might have exercised such power 
and made such exaction had she not by her constitution declared 
that franchises should be assessed and taxed as property, according 
to their value. But for this provision no notice could be required of 
the amount demanded for the privilege granted, nor opportunity of 
being heard respecting it, for notice of hearing could be of no service 
to the company. Here we are not considering of the compensation 
to be paid for franchises or privileges of any kind, whether designated 


‘as taxes or license fees, but of taxation upon values. Where these 


are to be ascertained, and evidence is to be taken for that purpose, 
and a determination is to be made which is judicial in its character, 
there the owner must in some form, in some tribunal, have an op- 
portunity afforded him to be heard respecting the proceeding under 
which his property may be taken before such proceeding becomes 
final and the valuation is irrevokably fixed. And in such cases there 
ean be no valid deprivation of his property without it. 

The notice to which we refer need not be a personal citation ; it is 
sufficient if it be given by a law designating the time and place where 
parties may contest the justice of the valuation. As a general rule, 
only a statutory notice is given. The State may designate the kind 
of notice and the manner in which it shall be given. All that we 
assert, or have asserted, is that there must be a notice of some kind 
which will cal] the attention of the parties to the subject, and inform 
them when and where they will be permitted to expose any alleged 
wrong in the valuation of which they may complain. 

It was with reference to the class of cases where values are to be 

found upon evidence that we said in the San Mateo suit that 
114 = notice and opportunity to be heard were essential to the 

validity of the assessment, and without which the proceed- 
ing by which the taxpayer’s property was taken from him would 
not be due process of law. We have heard nothing In the argu- 
ment of the present cases or in the criticism of the authorities which 
in the slightest degree affects the accuracy of the statement. In 
Stuart vs. Palmer (74 N. Y., 191) the court of appeals of New York, 
in an elaborate opinion, speaking by Mr. Justice Earl, said: “It is 
difficult to define with precision the exact meaning and scope of the 
phrase, ‘due process of law.’ Any definition which could be given 
would probably fail to comprehend all the cases to which it would 
apply. It is probably better, as recently stated by Mr. Justice Mil- 
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ler, of the United States Supreme Court, ‘to leave the meaning to 
be envelved by the gradual process of judicial inclusion and exclu- 
sion, as the cases presented for decision shall require, with the rea- 
soning on which such decisions may be founded.’ (Davidson rs. 
New Orleans, 96 U.8., 104.) It may, however, be stated generally 
that due process of law requires an orderly proceeding adapted to 
the nature of the case, in which the citizen has an opportunity to 
be heard and to defend, enforce, and protect his rights. A hearing 
or an opportunity to be heard is absolutely essential. We cannot 
conceive of due process of law without this.” And, again: “It has 
always been the general rule in this country in every system of 
assessment and taxation to give the person to be assessed an Oppor- 
tunity to be heard at some stage of the proceedings. That due pro- 
cess of law requires this has been quite uniformly recognized.” 
Numerous other authorities might be cited to the same purport, 
and the language of Judge ( ‘ooley, in his ‘Treatise On Taxation, which 
exhibits a thoughtful consideration of the subject, and a careful ex- 
amination of the adjudged cases expresses the established law. 
Speaking of tax cases, he Says: “We should Say that notice of pro- 
ceedings in such cases, and an opportunity for hearing of 
115 some description, were matters’ of constitutional right. It 
has been customary to provide for them as a part of what is 
‘due process of law’ for these cases, and it 1s not to be assumed that 
constitutional provisions carefully framed for the protection of prop- 
erty were intended or could be construed to sanction legislation 
under which officers might secretly assess one for any amount in 
their discretion without FlVvIng him an opportunity to contest the 
justice of the assessment. It has often been very pointedly and 
emphatically declared that it 1s contrary to the first principles ot 
justice that one should be condemned unheard, and it has also been 
justly observed of taxing officers that ‘it would be a dangevous pre- 
eedent to hold that any absolute power resides in them to tax as 
they may choose without giving any notice LO the owner, It Is il 
power liable LO great abuse,’ and if might safely have been added, 
it is a power that under such circumstances would be certain to be 
abused. ‘The general principles of law applicable to such tribunals 
oppose the exercise of any such power.’” (Cooley on Taxation, 266.) 
The suggestion of counsel that there is a difference in the law as 
to notice and opportunity ef being heard where an assessment is 
made for local purposes and where it is made under a statute vro- 
viding revenue for the State is without foundation. ‘Taxation for 
local Improvements, or for city, county, or town purposes, in- 
volves the exercise of the same power which is exerted in taxation 
for State or general purposes. It is the sovereign power of the State 
in both cases which authorizes the tax, whether that power be ex- 
erted directly by an act of the Legislature or by a municipal body, 
as an instrumentality of the State. “That these assessments,” says 
Cooley, speaking of such as are special, “are an exercise of. the tax- 
ing power, has over and over again been affirmed, until the contro- 
versy may be regarded as closed.” And this statement is sup- 
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ported in a note to his treatise by a reference to numerous adjudged 
eases. (P.430.) 
116 The object both of taxation for general purposes and of 
assessments for local purposes is to raise money. In both 
cases property is valued and a certain proportion of the valuation 
taken for the designated purpose. Whether that purpose be gen- 
eral or local, it in no respect changes the essential character of the 
proceeding. ‘The property from which the exaction 1s to be made 
is less extensive In the one case than in the other, but in both there 
must be evidence of its value and a judicial determination respeet- 
ing it. And the fact that in cases of local improvements there is 
sometimes il consideration also of the benefits to be recelved, takes 
nothing from the judicial character of the proceeding. 

The clause of the Constitution which forbids deprivation of prop- 
erty without due process of law places liberty under the same guar- 
aunty, and no one can be deprived of either—property or liberty— 
under the name of taxation, any more than under any other name, 
by officers of the State, without some notice of their proceedings, 
and a right to be heard respecting their determination before it is 
executed. 

The covenant in the mortgage of the Southern Pacific Railroad 
Company cannot affect one Waly OF the other the right of the plaintiff 
to recover against that company. ‘The power of the State is not en- 
larged nor diminished by it. It is not made with the State and 
could not be enforced by it. So far as the power or action of the 
State is concerned, it cannot possibly have any influence. It isa 
matter which concerns only the parties. They can by arrangement 
vary it any day; they may enlarge it, qualify it, or release it when- 
ever they choose. It would be strange, indeed, if the State’s power 
of taxation depended in any way upon the stipulation of third par- 
ties, or the validity of a tax could be affected by it. The covenant 
reads as follows: “And the said party of the first part hereby agrees 

and covenants to and with the said parties of the second part, 
1)7 ~=and their successors in said trust, that it will pay all ordinary 

and extraordinary taxes, assessments, and other public bur- 
dens and charges which shall Or nay be Imposed upon the property 
herein described and hereby mortgaged, and every part thereof.” 
Then follows i provision that the mortvagees or any bondholder 
may, in case of default by the mortgagor, pay and discharge the 
taxes and any lien or incumbrance upon the property prior to the 
mortgage, and that for sach payments the party making them shall 
be allowed interest, and be secured by the mortgage. 

The covenant is necessarily limited to such taxes as may be law- 
fully levied on the mortgaged property, such as the mortgagor is 
personally bound to the State to pay, and to such other liens as may 
arise from his previous contract with respect to the property. The 
mortgagor could not be required to pay any other taxes or discharge 
any other liens, and should the mortgagees pay or discharge any 
other they could neither hold the mortgage as security for the amount, 
nor the mortgagor liable. The covenant cannot be construed to ex- 
tend to any taxes leviedin disregard of the Constitution or laws, 
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nor to such liens as may arise from a tax on other than the mort- 
gaged property, nor from any act of the mortgagees, nor any judg- 
ment against them. Should a judgment, for instance, against them 
become a lien upon all their interests in real property, and, among 
others, on that conferred by the mortgage, it would not be embraced 
by the covenant. That does not cover taxes levied or leviable on 
the mortgage, nor on the bonds secured; they are not within its 
terms, and the State cannot enlarge its meaning. 

At the time the mortgage was given, there had been conflicting 
decisions of the supreme court of the State as to the lability of mort- 
gages to taxation. Jt must be supposed that the parties were well 
acquainted with these rulings, and, though the last decision then 
rendered was against their taxation, it was the subject of popular 

comment and discontent, and, counsel inform us, was one of 
118 the most potent causes which led to the calling of a conven- 

tion to change the constitution. Ifthe parties, therefore, had 
intended to enter into a covenant that should bind the mortgagor 
to pay any taxes which might thereafter be levied on the mortgage, 
it would have been the natural and easy way to say so. Not having 
said so, we cannot impute to the language used anything beyond its 
plain meaning—and that is, that the mortgagor would pay such 
taxes and discharge such liens on the property as should be legally 
chargeable to him; not such as the law might afterwards impose 
upon the mortgagees. In fact, the covenant creates no greater lia- 
bility on the part of the mortgagorthan would have existed without 
it; and it was inserted only out of abundant caution. Every mort- 
agor is bound to pay the taxes lawfully levied on the property mort- 
gaged, and to discharge any liens created by his previous act; and 
if at any time the mortgagee is compelled to pay the taxes and dis- 
charge such liens to preserve the security, he can collect the amount 
from the mortgagor. So the question comes back to the oriyvinal 
point in the case—were the taxes for which the present action was 
brought lawfully levied? If so, they can be enforced, whatever may 
be the private relations or stipulations between the parties to the 
security. If not lawfully levied, if the law or State constitution, 
under which they were imposed, is in conflict with the inhibitions 
of the Federal Constitution, if the taxes were laid upon interests 
with which the mortgagor had parted, they ¢annot be enforced, 
whatever may be the pledges of the parties to each other. The argu- 
ment of the plaintiff amounts to this: If the taxds had been lawfully 
levied on the mortgage, the mortgagor would have been obliged to 
pay them under its covenant; therefore it is not; injured by the ille- 
gality of the levy, and, not being injured by it,\should not be heard 
to complain of it, but be compelled to pay the|taxes. The answer 

to this specious reasoning is obvious. \if the taxes are not 
119 ~— lawfully levied, there are none for the payment of which the 

covenant can be invoked, even by the mortgagees. The plain- 
tiff must show that there rests upon the mortgagor a legal obliga- 
tion to the State to pay the taxes, arising upon.its constitution or 
laws, not from any stipulation the parties may have made with each 
other, with which the State has no concern. The action is not to 
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enforce a lien upon the property ; it is for a personal demand, and 
a personal liability to the State must be shown. No other liability 
of any kind to any party can aid a recovery. 

The covenant we have been considering is not contained in the 
mortgage on the lands of the Central Pacific Company; and for 
such lands in California, amounting to upwards of six hundred and 
fifty thousand acres, that company is assessed and taxed without 
and deduction of the mortgage from their value, just as the South- 
ern Pacific Company is taxed for its lands. Theamount due on the 
land mortgage is over five and a half million dollars, 

I have thus gone over, so far as | deem it necessary or important, 
the several positions of counsel for the plaintiffs,and in none ofthem 
do I find any sufficient answer to the objection of the defendants. 
This opinion might, therefore, close with a simple order directing 
judgment for the defendants. But owing to misapprehensions that 
have largely prevailed in the community since the trial of the San 
Mateo case, which involved similar questions, as to the effect of a 
decision against the State upon its right to subject railroad property 
to its just proportion of the public burdens, I will venture to make 
some suggestions as to the manner in which all such demands of 
the State may be enforced without infringing any principle of con- 
stitutional law. Iam _ profoundly sensible of the irritation which a 
supposed desire to escape from the just burdens of Government 
naturally creates. ‘The more powerful, the more wealthy the party, 
the more intense the feeling; and it finds expression in words of 

bitter complaint, not merely against the party, but sometimes 
120 = alsoagainst any administration of justice which tolerates such 

supposed evasion. It is sometimes forgotten that the courts 
cannot supply the defects of the law, nor always correct the mis- 
takes of public officers, nor the errors even of learned counsel. Cer- 
tainly no member of this court would countenance the escape of 
anybody from his just obligations; but it cannot, with any seeming 
justice, declare that one party shall discharge an obligation which 
the law, properly administered, would impose upon another. Its 
duty is to administer the law as it finds it, not to make it, never for- 
getting that its administration must always be in subordination to 
those great principles for the protection of private rights which are 
embodied in our National Constitution, and which are of priceless 
value to every one in the State. 

The railroad companies in California are taxed yearly to an 
amount exceeding $600,000. Their property is heavily encumbered 
with mortgages, amounting to much more than its actual value. 
Why should they not be allowed by law, if they pay this sum, a 
credit for it on their mortgages, as any natural person paying it 
would be allowed? Why should this unjust discrimination be made 
against them? Why should they by law be denied a credit for this 
more than $600,000 a year? Is there any justice in this denial ? 
There is no difficulty in assessing and taxing the mortgages, if the 
words “except as to railroads and other quasi-public corporations” 
be eliminated from the constitution as invalid. The imaginary dif- 
ficulty has arisen from the supposed necessity of taxing the debis, 


96 THE PEOPLE OF THE STATE OF CALIFORNIA 


which the bonds secured. As these are held in different parts of the 
country, some out of the State, it would be impossible, it is said, to 
reach them. But the answer is that the taxes should be placed upon 
the mortgages, which, for purposes of assessment and taxation, are 
to be treated as interests in the property mortgaged, as much so as 
if it had been unconditionally conveyed to the mortgagees. 
121 ‘The records of the different counties show the mortgages. 
The assessors can return to the Board of Equalization the 
value ot the property covered by the mortgages in their respective 
counties under section 3678 of the Political Code. The board would 
then have the value of the property of the companies and the 
amount of the mortgages before them. The mortgage of the South- 
ern Pacific Company being greater than the value of the entire 
mortgaged property, it would be assessed at such value. It could 
hever, as a mortgage, be worth more than the property. If hecessary 
or convenient, the assessment of the mortgage on the roadway, road- 
bed, rails, and rolling-stock could be stated separately from the 
value ot the mortgage on other property of the company, and 
apportioned to the different counties as at present. The value 
of the mortgage on other property could also be apportioned 
as required by the Political Code. Why, then, should not this 
system be pursued ? The State would thus collect all the taxes 
which it ought to collect. The tax, being a lien upon the property, 
could be enforced by a sale of the property, just as though it was 
levied on the property, and not upon the mortgages. If the com- 
panies should then pay the tax, they could by the law claim credit 
for it on their mortgages ; and it would be deducted in the payment 
of the interest or principal of their bonds. Then justice would be 
done to the corporations as it is done to individuals. The same pro- 
ceeding could be pursued with the mortgage on the property of the 
Central Pacific Company. That also being greater than the value 
of the property, the State would be able to collect as large a revenue 
as by taxation on the property itself, and the company would have 
the benefit of the payment by a credit on its mortgage. 
It follows, from the views expressed, that findings must be had for 
the defendants, and judgment in their favor entered thereon. 


122 Concurring opinion. 


SAWYER, circuit judge: 

The discussion in this opinion, though applicable to all the cases 
tried, will have special reference to the facts in the case of Santa 
Clara County vs. The Southern Pacific Railroad Company. This 
case is similar in its main features to that of San Mateo vs. South- 
ern Pacific Railroad Company, decided by this court last year. (8 
Sawyer, 251.) 

The questions involved require for their solution a construction 
of two clauses in the first section of the Fourteenth Amendment to 
the Constitution of the United States, which declare that no State 
shall “deprive any person of life, liberty, or property without due 
process of law, nor deny to any person within its jurisdiction the 
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equal protection of the laws.” Does the requirement of due 
process of law extend to the taking of property by taxation, and 
does equality « yf protection by the laws secure a person, whatever 
his association with others in business, from the Imposition of greater 
burdens by taxation than such as are equally imposed upon “others 

under like circumstances? Or, are persons excepted from the pro- 
tection of these provisions when their property is taken for the sup- 
port of government, or when they are associated with others in a 
corporation for the more convenient transaction of their business? 

First. As to the meaning of the phrase, “due process of 

law,’ in the amendment, I used this language in the San 
125 Mateo case: “ No one, I apprehend, would for a moment con- 

tend that a man’s life, or his liberty, could be legally 
taken away without notice of the proceeding, or without being 
offered an opportunity to be heard, or that a proceeding whe reby 
his life or liberty should be forfeited, or permanently affected, with- 
out ian or opportunity to be heard in his own de fence, could, by 
any possibility, be by ‘due process of law.’ In such cases there 
could be no just conception of ‘due process of law’ that would not 
embrace these elements of notice and opportunity to be heard. Any 
conception excluding these elements would be abhorrent to all our 
ideas of either law or justice. If these elements must enter into 
and constitute an essential part of due process of law in respect to 
life and liberty, they must also constitute essential ingredients in 
due process of law where property is to be taken, for the guaranty 
in the Constitution is found in the same provision, in the same con- 
nection, and in the identical language applicable to all. One mean- 
ing, therefore, cannot be attributed to the phrase with respect to prop- 
erty and another with respect to life and liberty.” (Ib.. 285.) 

And it was argued that the same construction must be given to 
the same language when used in the same relation with reference to 
property which is given to it when used with reference to life and 
liberty, and, therefore, that due process of law, whereby a party. is to 
be de prived of his property, as one element or ingredient, must in- 
clude an opportunity to be heard. This prineip le was conceived to 
be established by an unbroken line of authorities. On the trial of 
this case counsel have vehemently assailed this doctrine, accom- 
panied with a confident assertion that it has not the sanction of any 
authority,and that the only authority upon the point is against it, 
and was not referred to by the court or by counsel in the San Mateo 
case. It may be well, therefore, to give some further consideration 
to the position asserted. : 

No counsel has yet appeared who has endeavored to main- 

124 tain the proposition that, if a man’s life is taken, or he is 

permanently deprived of his liberty by some secret tri- 

bunal or body of men, without having notice or an opportunity 

be heard in his own defence, he has had the benefit of “due 

process of law.” If there is anything that was settled under the 

principles of the common and the constitutional law of England, 

before the severance of the Colonies from the mother country and 

the establishment of our National Constitution, it is that no mun can 
3 — 84 
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be deprived of his life or his liberty without being afforded an op- 
portunity to be heard in his own defence. The law of the land— 
due process of law—vouchsafes to him this right or privilege. A 
man deprived of life without having an opportunity to be heard is 
simply assassinated or murdered; and the man permanently 1m- 
mured in a dungeon for an imputed offence, upon the order of any 
man or body of men, without an opportunity to be heard against 
the charge made, is ig ta and despotically deprived of his lib- 
erty without authority of law—without “due — of law,” and 
in direct violation of tthe law of the land.” So, also, | have under- 
stood it to be equally well established, as a part of the common and 
constitutional law of England, as a general rule, that no man’s 
property can be lawfully taken from him against his will without 
an opportunity of being heard. 

The rights of life, liberty, and property are all fundamental, per- 
sonal rights of the same grade of character. They are tr ated as 
such in the amendment to the Constitution in question and placed 
upon precisely the same legal footing in the same sentence—the 
identical words, without even a repetition, covering them: nor “shall 
deprive any person of life, liberty, or property without ae process of 
law.” Noone has attempted to maintain the proposition that a person 
= be lawfully deprived of his life or liberty without an opportunity 
to be heard; nor has any one, so far as I am aware, endeavored to 

show that “due process of law,” as a general rule, respecting 
125 notice,and an opportunity to be heard, means one thing with 

reference to depriving one of life and liberty, and something 
else with reference to depriving him of property. Counsel only 
seek to maintain that “due process of law” does not, universally, 
require an opportunity to be heard, as a condition of lawfully de- 
priving one of his property, without considering the other branch 
of the proposition. It devolves upon those who maintain that there 
is a difference in the signification of this clause, as a general rule, 
when applied to life and liferty and when applied to property, to 
clearly establish it; and if there is an exception to the universality 
of the rule to point it out and show that the case under considera- 
tion is within the exception. 

In combating the principal stated it is insisted that the language 
used by the court is too broad; that there are cases—peculiar cases— 
as shown by the authority cited, to which it is inapplicable. If this 
were so, 1t would only appear that there: may be exceptions to the 
general rule, depending upon special circumstances and _ long- 
established usage. It would then be necessary to show that the 
case in hand is within some recognized exception, and this has not 
been done. 

In the San Mateo case we disclaimed any attempt to give an accu- 
rate definition of the term “due process of law,” which should be 

~ ap plicab le to all cases,” as it was not Phantince “necessary for the 
determination of that case.” This disclaimer left room for ‘excep- 
tions founded upon long-recognized and well-established usage. 
We there said that “to take one’s property by taxation is to deprive 
one of his property; and if not taken in pursuance of the law of the 
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land, in some due and recognized course of proceedings based upon 
well-recognized principles in force before and at the time this clause 
was first introduced into the various constitutions and the legisla- 
tion of the country, is to take it without due process of law.” The 
doctrine was recognized that those forms and courses of proceed- 

Ing based Upon well-recognized principles in foree before 
126 and at the time of the adoption of our National Constitution 

would be “due process of law.” ‘The case of Murray’s Lessee 
et al. vs. Hoboken Land and Improvement Company (18 How., 274), 
is a case of the kind—an exception to the ordinary rule of law de- 
pending Upon the peculiar character, conditions, and circumstances 
of the case. 

The mode of proceeding in this particular class of Cases had the 
sanction of long-established Usage In England before and down to 
the settlennent of our country; and Mr. Justiee Curtis’ whole opinion 
is a labored effort to show that the case he was discussing was an 
exception to the ordinary rule of law, dependent alone upon long- 
established and exceptional usage. ‘The case was that of a default- 
Ing publie otheer, who had collected a large amount of public 
revenue of the United States and appropriated it to his own use. 
The act of (Congress provided a subimary mode of proceeding to 
collect the money from him. It provided, dnonys other things, for 
an auditing of the defaulting official’s accounts, and certifying the 
amount due by the proper officers of the Treasury (the accounts are- 
made up from the returns of the officer himself, and are matters of 
record in the Treasury Department); that when so audited and cer- 
tified it should become a hen on the property of the defaulting 
otheer, which should be enforced by seizure and sal under a clistress 
warrant issued by the solicitors of the Treasury. The Constitution 
having invested the judicial power in the courts, and declared that 
the judicial power shall extend to controversies to which the United 
States are a party, the questions were, whether these acts, under the 
statute of 1820, were an exercise of judicial power, vested solely 1n 
the courts; and if not an exercise of judicial power, whether such 
a seizure under the warrant, without the action of the judicial power, 
did not deprive the party of his property “ without due process of law,” 

in Violation of the provisions of the Constitution on that point. 
127 ~=Or, as stated by Mr. Justice Curtis himself, the questions were, 

whether “ a collector of customs, from whom a balance of ac- 
count has been found tobe due by aecounting officers of the Treasury 
designated for that purpose by law, can be deprived of his liberty or 
property in order to enforce payment of that balance without the 
exercise of the judicial power of the United States, and yet be ‘ due 
process of law’ within the meaning of those terms in the Consti- 
tution; and, if so, then, secondly, whether the warrant in question 
was such due process of law?” He discusses the question as to what 
is meant by “ due process of law,” and concludes that a distress war- 
rant, so far as the warrant itself 1s concerned, .is due process of law, 
provided there was no judicial action necessary as a basis for it ; for 
Congress can prescribe any kind of process, so far as the form and 
mode of issue is concerned. He then discusses the question as to 
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whether the action of the Treasury Department, in auditing and 
certifying the account, constituted a sufficient basis for the warrant 
to make the proceeding due process of law. There being nothing 
in the Constitution to expressly authorize the proceeding, he “looked 
to the usages and modes of proceedings existing in the common and 
statute laws of England before the emigration of our ancestors from 
England, and which are not shown to have been unsuited to their 
civil and political condition by having been acted on by them after 
the settlement of this country.” He found in regard to debtors of 
the King—defaulting receivers of the revenue in particular—that a 
summary remedy existed, and a writof extent might be levied upon 
their goods and lands; but “to authorize a writ of extent, however, 
the debt must be matter of record in the King’s Exchequer.” Thus 
the debt was already ascertained by matter of record. 

“Tn regard to debts due uUporl simple contracts other than those 
due from collectors of the revenue and other accountants of the 

Crown, the practice from very ancient times has been to 
128 _s issue a commission to inquire as to the nature of the debt ”"— 

a proceeding of a strictly judicial nature, and, therefore, due 
process of law. ‘These proceedings were had under various acts of 
Parliament—that omnipotent legislative body which could repeal 
Magna Charta itself. 

Justice Curtis proceeds : “This brief sketch of the modes of pro- 
ceeding to ascertain and enforce payment of balances due from 
receivers of the revenue in England is sufficient to show that the 
methods of ascertaining the existence and amount of such debts. 
and compelling their payment, have varied widely from the usual 
course of the common law on other subjects; and that as respects 
such debts, due from such officers, the law of the land authorized 
the employment of auditors, and an inquisition without notice, and 
cl species of execution, bearing a very close resemblance to what is 
termed a warrant of distress in the act of 1820, now in question.” 
“Tt 1s certain that this diversity in the law of the land between 
public defaulters and ordinary debtors was understood in this country 
and entered into the legislation of the Colonies and Provinces, and 
more especially of the States, after the Declaration of Independence, 
and before the formation of the Constitution of the United States.” 

As thus seen, this mode of enforcing the payment of balances 
was limited to defaulting collectors and “receivers of the publie 
revenues of England, and where the debts were of record in the 
King’s Exchequer.” And it shows that the methods of ascertaining 
the existence and amount of such debts and compelling their pay- 
ment have varied widely from the usual course of the common law 
on other subjects ; “and as respects such debts due from such officers 
‘the law of the land’ authorized” a summary process similar to that 
of the law of 1820; and “this diversity in the ‘law of the land’ be- 
tween public defaulters and ordinary debtors was understood in this 
country.” Thus, this mode of proceeding was an exception to the 

general rule as to what is “the law of the land,” or “due 
129 process of law,” made in favor of the King against those who 
accepted office from him, under and subject to laws burdened 
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at the time with peculiar and stringent remedies, and then violated 
their duties and trusts by appropriating the public revenues col- 
lected, instead of putting them into the treasury; and whose in- 
debtedness was “ matter of record in the King’s Exchequer.” This 
exceptioh is recognized by the court, but as an exception, and the 
decision is put upon the ground that it is an exception, and not the 
rule. “For,” says Mr. Justice Curtis, “though ‘due process of law’ 
generally implies actor, reus judex, regular allegations, opportunity 
to answer, and a trial according tu some settled course of judicial 
proceedings (2 Inst., 47, 50; Hoke vs. Henderson, 4 Dev., N.C., 
15; Taylor vs. Porter, 4 Hill, 146; Van Zant vs. Waddell, 2 Yerg., 
260: State Bank vs. Cooper, Id., 599; Jones’ Heirs vs. Perry, 10 Id., 
oY; Green vs. Briggs, 1 Curtis, 311), yet this 1s not universally true.” 
An exception, then, is found in cases against defaulting public 
officers whose debts are of record. And such was the case of Mur- 
rays Lessee vs. Hoboken Land and Improvement Company. 

The court, in speaking of duties levied, and of defaulting officers, 
further says: “ What officers should be appointed to collect the rev- 
enue thus authorized to be raised, and to disburse it in payment of 
the debts of the United States; what duties should be required of 
them ; when and how and to whom they should account, and what 
security they should furnish, and to what remedies they should be 
subjected to enforce the proper discharge of their duties, Congress 
was todetermine. In the exercise of their powers they have required 
collectors of customs to be appointed ; made it Incumbent on them 
to account, from time to time, with certain officers of the Treasury 
Department, and to furnish sureties by bond for the payment of all 
balances of the public money which may become due from them. 
And by the act of 1820, now in question, they have undertaken to 
provide summary, means to compel these officers—and in case of 
their default, their sureties—to pay such balances of the public 

money as may be in their hands.” 
130 Whatever mav have been the grounds of the distinction 
originally made between defaulters of the public revenue and 
other citizens, the case of such defaulting officers is clearly shown 
to be an exception to the general rule, resting upon very special 
circumstances, and the ease cited and relied on is a striking illustra- 
tion of the maxim that “the exception proves the rule.” 

But, again, under the statute of 1820 (3 Stat. U. S., 595), by the 
provisons of section 4, the party did in fact have an opportunity to 
be heard before be could be deprived of his property. That section 
provided “that if any person should consider himself aggrieved by 
any warrant issued under this act, he may prefer a bill of complaint 
to any district judge of the United States, setting forth the nature 
and extent of the injury of which he complains,” and have a hear- 
ing. It is true that there was a determination of his hability, and 
process issued, which would become final and conclusive if he did 
not ask for a hearing, and Mr. Justice Curtis observes upon this see- 
tion: “ The act of 1820 makes such a provision for reviewing the 
decision of the accounting officers of the Treasury. But until it is 
reviewed it is final and binding.” So in all cases of taxes under 
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the constitution of California, except where the assessment is by the 
State Board of Equalization, the assessment is first made by the 
assessor, and the taxpayer may afterwards, on a proper petition, have 
the action of theassessor reviewed by the Board of Ik jualization, and 
thus have an opportunity to be heard before his property Is finally 
appropriated ; yet, if he does not apply for such review, the tax levy 
becomes final and conclusive, and will | ve collected in the ordinary 
way by seizure and sale, or such other means as may be provided. 

Both the ordinary taxpayer under the laws of California and the 
defaulting officers under the act of 1520, therefore, have an oppor- 

tunity to be heard before their property can be finally appro- 
15] priate d,in asimilar sense, and at a corresponding stage of 

the preceeding. If the opportunity thus afforded the tax- 
payer is in accordance with due process of law within the general 
rule, it is not apparent why the opportunity afforded the «defaulting 
otheer by the act of 1820 is not also. They both stand upon the 
Sabie footing as to the time when an opportunity to be heard is 
given, the first determination before a hearing being only provis- 
ional, the accounting and seizure under the act of 1820 being some- 
thing in the nature of an attachment to secure a hen. with an Op- 
portunity to be afterwards heard if the amount claimed by the 
Government, is not, 1n fact, due. 

In our judgment, this case in no sense or particular conflicts with 
the point decide by us as to the ceneral rule—and the rule appli- 
cable to that case—in theSan Mateo County Cas , on the contrary, we : ° 
think it a strong case to support ttherule. [twas cited by counsel and 
considered by us in the San Mateo Case, but we did not think it 
militated against our decision, and we did not deem it necessary to 
extend the discussion by noticing it in the opinions delivered. But 
after carefully reviewing the case, in consequence of its being so 
confidently relied on, and the only one relied on as being incon- 
sistent with our decision on this point, we think it may well be cited 
by us as a strong authority in support of our judgment. These tax 
cases certainly are not within th e exception recgnized in that case. 
The case is the only authority cited—unless the Illinois Railroad 
Tax Cases (92 on S.,575) were so regarded by counsel—claimed to 
be in conflict with our decision on this point, and the Hoboken 
Land Case cit d had no relation at all to what is necessary to con- 
stitute a valid levy of a public tax. No authority was cited to show 
that a tax levy upon property to be assessed upon evidence of its 
value iscne of the exceptions to the general rule that an oppor- 


tunity to be heard before property can be taken from its owner and . 
appropriated to public use is an essential element of “due process 
of law.’ 
132 In the Illinois railroad tax cases, referred to by counsel, 
the points discussed and relied on were: that the act unde 
which the tax was levied and equalized was void, as being in con- 
travention of the constitution of Illinois, and that the bills in chan- 
cery filed presented no case for an injunction, for the reason that 
there had been no payment or tender of so much of the tax as was 
conceded ought to be paid. The court rested its decision mainly i 
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upon the latter ground, but also held that as the supreme court of 
Illinois had decided the act not to be in contravention of the State 
constitution, that decision would contro! ant action of the courts of 
the United States. The court, however, expressed its concurrence 
with the views of the State supreme court on that point. 
In the course of the opinion delivered it was said that the State 
Board of Kqualization of Illinois, in equalizing the taxes of the sev- 
eral counties, the equalization being by classes and counties, need 
give no notice to individual taxpayers, other than such as the law 
afforded ; but, as | understand the decision, this was said with ref- 
erence to the point whether the statute was valid under the State 
constitution. ‘There does not appear to have been any point argued 
or relied on as to what constitutes “ due process of law ;” and the 
court, In its decision, does not decide, discuss, or even allude to the 
question as to what are the necessary elements of “due procees of 
law,’ with reference to taxation, or otherwise, within the meaning 
of the Fourteenth Amendment to the National Constitution. That 
question was, evidently, not considered. We, therefore, do not re- 
gard the observations made in the course of the opinion upon statu- 
tory notice in its relation. to the equalization of taxes, on the ques- 
tion of the validity of the statute under the State constitution or 
other casual remarks upon points not argued or well considered, as 
authoritative upon the point now under consideration. 
This case, as Was the San Mateo Cuse, has ‘been laboriously 
135 ~=prepared and elaborately argued by many eminent counsel, 
and if the industry of the attorney general and of a large 
number of attorneys and special counsel for the numerous counties 
interested has failed to find any recognition of the principle they were 
endeavoring to maintain, either in the practice of the several States, 
in the text-books, or decisions, or even dicta of the courts, we think 
it will be safe to presume that none can be found. The assertion 
of counsel, which is extraordinary for the positiveness with which 
it is made, that the court “ finds no warrant whatever in the books” 
for the views expressed in the San Mateo case, that an opportunity 
to be heard, before property can be compulsorily taken from a per- 
son in the form of a general tax upon property, is an essential ele- 
ment in “due process of law,” may be attributed to the zeal of the 
advocate. It is not founded upon any pretense that the language 
quoted from the various cases cited is not found in the decisions, 
but on the ground that in some of the cases the decision did not 
turn upon the precise point whether such an opportunity is an 
essential element of “ due process of law,” and that in other cases 
the question arose 1n relation to local assessments for street Im prove- 
ments and the like, and not on assessments for taxes for general 
revenue under laws providing for the ordinary general expenses of 
the State, county, or city. 

As to the first class of cases, one of the counsel of the defendants 
well says, and his language is adopted as a clear general statement 
of a principle often acted upon by the courts: “ The existence of 
doctrines and rules of law is often shown and established by a con- 
tinuous and uniform series of judicial dicta, incorporated into their 
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opinions by judges arguendo, although, perhaps, the actual facts of 
the cases under discussion did not absolutely require the statement 
of such doctrines or rules: And here you will discriminate. * * * 
These expressions of judicial opinion may be correct, or may not be 

correct. They may be expressions of well-settled rules, of 
134 ~—rweill-settled and established principles—principles the state- 

ment of which 1s not absolutely necessary to the final decis- 
ion, and yet a continuous and uniform series of such judicial state- 
ment is often very high; in fact the highest evidence of the existence 
of the rule of law which they do set out. One simple dictum may not 
be of much weight, or it might have much weight, depending 
largely upon the ability, the character, and authority of the judge. 
But a uniform concensus of such judicial expressions of opinion, even 
when they are dicta of different judges in varlous courts, especially 
when they have been accepted by able text-writers, and not contra- 
dicted by a single direct decision, 1s as high evidence of a doctrine 
or rule as can be found.” 

In all the cases of this class cited by the court, even if the decision 
did not turn upon this point of constitutional law, the discussion 
was cognate to it, and the judges clearly and distinctly stated the 
right to an opportunity to be heard as a constitutional right. Some 
of these declarations can searcely be called dicta, and they relate 
both to general taxation and local assessments. While such asser- 
tions of the principle of law may not be of so controlling a Charac- 
ter as a decision of a court of acknowledged authority, directly de- 
termining the point in issue, upon mature consideration they are 
certainly of some authority as being the deliberately expressed 
opinions of eminent judges, and entitled to great weight. So, also, 
so distinguished a jurist and text-writer as Chief Justice Cooley 
gives it as his deliberate opinion, as well as states it as a rule drawn 
from the authorities cited by him, that notice of the proceedings 
and opportunity to be heard are essential. His language is: “ We 
should say that notice of proceedings in such cases and an oppor- 
tunity for a hearing of some description were matters of constitu- 
tional right. It has been customary to provide for them as a part 
of what is ‘due process of law’ for these cases, and it is not to be 
assumed that constitutional provisions, carefully framed for the pro- 

tection of property, were intended or could be construed to 
135 sanction legislation under which officers might secretly assess 

one for any amount in their discretion, without giving him 
an opportunity to contest the justice of theassessment. It has often 
been pointedly and emphatically declared that it is contrary to the 
first principles of justice that one should be condemned unheard ; 
and it has also been justly observed of taxing officers that ‘it would 
be a dangerous precedent to hold that any absolute power resides in 
them to tax, as they may choose, without giving any notice to the 
owner. It is a power liable to great abuse, and it might safely have 
been added, it is a power that under such circumstances would be 
certain to be abused.” “The general principles of law applicabie to 
such tribunals oppose the exercise of any such power.” 

In the other class of cases arising out of local assessments the 
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point was directly in issue, and the point in the case upon which 
the decision turned, and in no case was there any distinction drawn 
between taxation for specia! local purposes and general taxation. 
There can be no difference. In either case, whether general taxa- 
tion or local assessment for special purposes, the tax or assessment 
is levied and collected under and by virtue of the sovereign power 
of taxation. There is no difference in the power OF principle exXer- 
cised. The only difference recognized is the difference in the mode 
of ascertaining the proper amount to be paid by each. Both are 
assessed and collected for a publie purpose, as the party s share 
of the public burden, but the local assessment is distributed over 
a smaller number of persons and a more limited territory, and is 
usually assessed upon that part of the property supposed to be es- 
pecially benefited. It is not always, and perhaps not usually, 
assessed according to the value of the property, but according to bene- 
hits, or according to the square foot or front foot or number of acres, 
or on some such principle or of apportionment. It is as necessary 
to apportion it according to some fixed, uniform rule, requiring ac- 

tion of a judicial nature, as in the case of general taxa- 
136 = tion. This rule is the only distinction recognized, both sys- 

tems of assessment and collection resting ultimately upon the 
sovereign power of taxation. Emory vs. The City of San Francisco, 
28 Cal., 349, and People vs. Mayor of Brooklyn, 4 Com., 420, well 
illustrate the only distinction between general taxation and local 
assessments, and none affect the point under discussion. In both it 
1s necessary to ascertain the amount, extent, and character of the 
property which forms the basis of the public charge, and on account 
of which it is to be collected, in order to properly apportion to each 
owner his proper share of the public burden. There is as great 
necessity for him to have an opportunity to be heard before the tax, 
in the case of general taxation, becomes final, as there is in the case 
of an assessment for local purposes, as street imprevements. The 
levying and collection of taxes for general purposes, under laws pro- 
viding for general taxation, are just as clearly a depriving of the 
owner of his property as the levy and collection of a street or other 
assessment for local purposes. It is impossible to distinguish them 
on this point, and no distinction is made in the books. A decision 
of the point, as to notice and opportunity to be heard in a case of a 
street assessment, is just as clearly an authority directly in point on 
the question at issue as though made in a case of general taxation, 
and it would be equally controlling. ‘The authorities arising upon 
the assessment cited, therefore, are, in our judgment, authorities 
directly and fully in point. 

Again, so far as we are advised, and such is the statement in the 
books, which has not been controverted, it has been the usual prac- 
tice in the legislation of all the States, at some point in the proceed- 
ings, to levy and collect a tax based upon property, where it 1s neces- 
sary to ascertain the amount, character, and value before the lability 
becomes finally and irrevocably fixed, to give to the owner or tax- 

payer al opportunity tobe heard. Such has always been, and 
137 _—_—is now, the case under the constitution of California, except as 
14-—-954 
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to railroads operated in more than one county; and where 
there has been a departure from the rule, and the validity of such 
statutes litigated, on the ground of want of due process of law, as we 
have seen, the statutes have been overthrown. The fact of such 
general practice in legislation is very persuasive evidence that, in 
the estimation of the legislators and people of the several States, an 
opportunity to be heard in such cases is an important element in 
“due process of law.” This is, of itself, authority entitled to serious 
consideration. As the case stands, then, no decision of any court; no 
dictum of any respectable judge, other than so far as the cases cited 
may beso regarded ; no passage from any text-writer has been brought 
to our notice which is in direct conflict with the law and principles 
as stated in the citations made by us on this point in the San Mateo 
ase. 

In view of the numerous dicta. conceding them LO be, properly, 
dicta, of able judges in one class of cases cited; of the able decisions, 
directly in point, in the other class, arising under local assessment laws; 
of the assumption of the existence of the rule by the United States 
Supreme Court in Davidson vs. New Orleans; of the adoption and 
laying down of the rule by text-writers of the highest eminence and 
judicially recognized authority; in view of the general legislation of 
the States upon the subject, from the beginning recognizing, and, 
practically, acting upon the principle, and in view of the further fact 
that no decision of a judge, or statement of the rule by text-writers 
to the contrary, has been brought to our notice, we think that the 
court was fully justified, in the San Mateo case, in expressing the 
belief that the authorities established beyond all controversy that 
somewhere in the proceeding of assessing a tax upon property, where 
it 1s necessary to ascertain its amount, character, and value, as a 
means of apportionment under a law or State constitution, at some 

point before the amount of the assessmeni becomes finally 
138 and irrevocably fixed, the statute or State coustitution must 

provide for notice to be given to the owner of the property 
taxed, and an opportunity be afforded to make objections and be 
heard upon them. If this defendant, on its large amount of prop- 
erty, can be lawfully taxed unheard, then it is competent for the 
State to abolish all right to be heard, and every person can be taxed 
unheard at the arbitrary will of the taxing officers. 

We have never contended that some species of taxes, as a poll 
tax, license tax upon occupations, trades, etc., where the tax is spe- 
cific, and not ad valorem, and does not depend upon the amount of 
the business done and the like, may not be levied without an oppor- 
tunity to be heard. ‘Taxes of these and like kinds operate upon all 
alike, and a hearing would be of no possible avail. The law itself 
fixes the amount. It is a legislative act wherein the objects of tax- 
ation are indicated and amount fixed alike for all, leaving nothing 
of a judicial nature to inquire into or determine. But, where the tax 
is based upon the amount, character, condition, and value of property, 
the amount of business, income, etc., and it is necessary to inquire 
into, examine, hear evidence, and decide upon these matters in order 
to assign to each individual his proper share of the public burden, he 
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is entitled to notice of some kind and an opportunity to be heard 
before the extent of his liability is finally and irrevocably fixed. 
The notice nay not be required to be personal to each individual 
or anything other than statutory, but the statute should fix some 
time within and place at which he may appear, and must give to the 
laxpayer a right and some opportunity LO appear and be heard upon 
the matter. He may not succeed in reducing his tax, but the law 
affording an opportunity presumes that justice will be done upon 
proper hearing and prools by the ofticers charged with the duty of 
doing justice in these matters. To the suggestion that a party is as 
much entitled to be heard upon the fixing of oe rate of taxation as 
vi 


to ascertaining the kind, amount, and value of the property, 
139 it is sufficient to observe that fixing ee rate is a matter of 
legislative discretion and a legislative act. An estimate of 


the amount of revenue requir “l, the probab le total amount of prop- 
i upon which it must be imposed being made, the rate is fixed 
by the Legislature upon that basis, m: aking t he allowance, suggested 
by experience, for inability to collect the whole tax. When fixed 
it operates eq us ally upon all. It is only when it is necessary to as- 
certain the kind, amount, condition, and value of each man’s prop- 
erty, for the purpose of up portioning his proper share of the burden, 
that it is necessary to act judicially and to give an opportunity to 
be heard before the amount shall be finally and irrevocably fixed. 

Second. We are of the opinion, CXpress d in the San Mateo Case, 
that the statement required by section 3664 of the Politic: il ( ode, 
as adopted in 1880, does not afford notice and an opportunity to be 
heard sufficient to constitute “ due process of law,” within the mean- 
ing of the constitutional provision, for the reasons there stated. (8 
Sawyer, 206.) In this case the assessment was largely in excess of the 
valuation furnished by the railroad officials in pursuance of section 
3664. <As to the supposed statutes of 18SSl. an error in the printed 


journal appears, which was not called to our attention at the hear- 


ing of the San Mateo Cuse, Upon counting pts names ol f those iup- 


pearing among the ayes in) the printe “ jo Thi ul | (Jour. Ass.., 24th Sses- 
sion, page 472) there are found to be forty-one names, which consti- 
tute just a majority, although they are footed up as thirty-nine, and 
the announcement by the speaker was that there were thirty-nine 
ayes and thirty-two noes. The speaker declared “that this was not 
the final action of the bill, and that the house had —- in se ll- 
ale amendments to Assembly bill No. 475, by a vote of thirty-nine 
ayes to thirty-two noes.” (/d., 473.) Mr. Paulk ap a led from the 
decision of the chair, “on the ground that forty-one votes were re- 

quired for concurrence.” On motion of Mr. Hoitt, this appeal 
140 was taid on the table. Mr. Hale filed a protest, the cround 

beg “that on vote taken on the motion to concur in the said 
Senate amendments, and the only action taken by this Assembly on 
said bill, as amended in the Senate, whereby it was passed by the 
Assembly, there was less than a majority of the members of the 
Assembly voting therefor; and, therefore, said bill having upon 
such final vote received less than a constitutional majority of the 
Assembly, I protest, as aforesaid, that said bill should have been 
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declared lost.” (/d., 475.) The Speaker then again “stated that 
the action on senate amendments to the bill was nota final action 
on the bill, and, consequently, concurrence or non-concurrence in 
the amendments required a majority vote only.” (/d., 475.) Mr. 
Griffith thereupon said: “The decision of the speaker and the house, 
to the effect that less than a majority of the whole can concur in an 
amendment which may take all the virtue out of a bill, I regard as 
dangerous. * * * Wherefore | desire to enter my solemn pro- 
test against such proceedings.” (Jd., 475.) And Mr. Kellogg said: 
“] desire to have my protest entered upon the journal of this As- 
sembly against the decision of the speaker, In declaring that the 
Assembly had concurred in the senate amendments to the bill, 
* * * for the reason that the journal shows that forty-one mem- 
bers did not vote aye in concurring with said amendments.” 

This was the last action of the house on this bill. lt will be seen, 
then, that, while upon counting up the ayes in the printed journal 
forty-one names are found, yel that they were footed up and carried 
out as thirty-nine ;: the vote was announced by the speaker as thirty- 
nine, and the whole subsequent action of the house was upon the 
assumption that there were but thirty-nine. Upon comparing the 
printed journal with the original written journal, however, on file 
in the office of the secretary of State, 1t is conceded on all sides that 
they do not agree in the names voting aye, the origina! written jour- 

nal containing only forty names, one of the names in the 
14] printed journal not appearing in the written journal. We 

are of opinion that the written journal is the authentic official 
record, and that it corresponds with, and is sustained by, all the 
other parts of the printed journal, and with the announcement of 
the speaker, and all the action of the house, and that it must con- 
trol. It, therefore, affirmatively appears that the act never passed, 
and never became a law of the State of California. 

Besides, it was officially announeed by the speaker at the time, 
and so recorded, that this was not the final passage of the bill, and 
that it was on this ground that the amendments were coneurred in 
by a vote less than the number required by the constitution on the 
final passage ofa bill. There was no appeal from this decision, and 
it does hot appear LO have been revoke cl. No other vote appears Lo 
have been had, or other announcement by the speaker made in 
regard to this bill. No other action was had by the house, except 
on March 4th, being the last act before adjournment sine die, the 
bill was reported as correctly enrolled, and as having been presented 
to the Governor tor approval. No action was taken on this report, 
and the bill does not appear to have be el) reported to the house Hs 
having been approved. At the time of the adjournment ot the Leg- 
islature, therefore, there was an appeal pending, lying on the table, 
liable to be called up atany time from the very decision of the chair 
declaring the amendments to be concurred in. Thus. there had 
been no final action on this question, unless the report of the Com- 
mittee on Enrollment, without further action thereon, can be so 
regarded, and the whole matter was still in the control of the house 
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and unfinished business, when the Legislature was dissolved by 
adjournment and lapse of time. 

At the time the assessment in question was made, then, neither 
the constitution nor any statute of California gave the defendant 
any right, or afforded it any legal notice of the proceeding, or oppor- 

tunity to be heard as to the correctness or propriety of the 
142 assessment. The assessment was an arbitrary exercise of 

power by the State Board of Kqualization, according to its 
own will and pleasure. It is true that in some of the cases, though 
not in this cause, an agent of defendant did appear before the board, 
alter the assessment was made, and sought to get the assessment re- 
duced; and the board, after hearing the application, refused to re- 
duce the assesment, but Uporl what grounds it does not appear, The 
defendant offered to show, by the testimony of members of the board, 
upon what ground the refusal was made, but the evidence was ruled 
out on the objection of the plaintiff that it was incompetent. As 
there was no law authorizing such an application or hearing, or 
authorizing a modification of the assessment by the board upon 
such application, and the listening to the application Was a Innere 
matter of grace, it is the legal presumption that the board acted in 
conformity with the law and put its refusal up that ground, that 
it would be unlawful to reduce the amount. But whether it did or 
not can make no difference. 

If such a right and opportuuity to be heard is an essential ele- 
ment of “ due process of law,” the law must provide for it as a right. 
The party is not required to accept the boon by the favor or good 
nature of the officers. And as the proceeding would be wholly 
without the pale of the law, it will not be presumed that the board 
would act with that nice regard to judicial fairness, or that proper 
sense of judical responsibility, that would characterize their proceed- 
Ings when acting wholly within the limits of their official duties as 
imposed upon them by law. 

Third. The next question is whether the provision of the State 
constitution, under which the assessment in question was made, Is 
in conflict with the clause of the Fourteenth Amendment to the Na- 
tional Constitution, which provides that no State “shall deny to any 
person within its jurisdiction the equal protection of the laws.” In 

order that my views on this point may be presented in a con- 
143 ~—s nected, unbroken order, I shall adopt the reasoning contained 

in the discussion of the fifth point of my opinion in the San 
Mateo case, with such additional observations, incorporated at the 
proper place s. as occur to me, illustrative of the views entertained. 
In the forcible and accurate language of Mr. Edmunds, which I 
cannot improve, the “ Fourteenth Amendment was a new Magna 
Charta that wasin fact,in form, and in effect a fundamental security to 
every person in the State in respect of every private right that could 
be invaded ; and an absolute affirmation of equality of civil rights 
to all persons before the law. ‘The first clause forbids the State to 
touch life, liberty, or property without due process of law; and the 
second forbids that even with due process of law any person shall 
be denied the equal protection of the laws. ‘This is the plain letter 
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of the amendment. It is its intrinsic and beneficent spirit, and it 
was its purpose. * * * 

“What, then, Is equality of protection ? A eivil right under a 
government is a distinct thing from a political right in it; thus a 
State may deny to females the right to vote, but it cannot deny to 
them the right to sue in courts or impose on their property all the 
burdens of the community. To hold otherwise would lead to the 
affirmation of the right of the State to make race or color or re- 
ligion or age or stature the criterion of civil nights, and to exert the 
absolute night of confiscation by classes or descriptions ; for, in such 
a case, every person of that class or description would stand on an 
equality with his fellow-victims.” 

“Ttis not denied thata State may classify the persons who are to per- 
form certain public duties or bear certain public burdens, based upon 
personal peculiarities ofeithe: Sex or calling, ete., as to require military 
service only from males, or to exempt females from 9 poll lax, and im- 
pose license tax upon certain trades, or tax all franchises of corporations 
and their special privileges ; but it could not Impose a poll tax on one- 
half its male or female citizens that it did not Im pose on the rest in like 

de oree. And when we come to the case of property, ils prop- 
144 erty, to be affected by a tax, orany other Im position imposed 

upon it as a thing of value, a distinction cannot be made to 
depend upon character or occupation or quality or any individual 
characteristic of the citizen. To hold otherwise would be to set up 
the very essence of tyranny and arbitrary power.” 

“* Kqual protection ’ is the same protection under the same elir- 
cumstances; all are to stand alike in like intrinsic conditions. 
Holding property as property is certainly a like intrinsic condition. 
In the administration of justice, if the criterion of a right to sue be 
value, all must have the same right when the same value is con- 
cerned; or, if the criterion be the nature of the controversy, all 
must have the same right whose cases are of thesame nature. This 
appears to be too clear for discussion.” 

“So, too, in the matter of taxation; if the tax, as in this case, be 
laid upon the values of property, all persons must stand on the same 
footing, according to the value of their respective property, as to the 
proportionate burden they are to bear in respect to the value.” 

“The farmer must be assessed at the same rate for the value of 
his land as the lawyer for the value of his land, and he must have 
the same right of notice and hearing, etc., as his fellow citizens of 
other calling -and if deductions are provided to be made from values 
on account of debts (which is only a method of reaching effective 
value) of one class of citizens, they must be made from those of 
other classes, without-reference to what particular characteristics as 
citizens or persons they may have, as sex or race or age or quality 


or calling.” 

“The basis of the imposition being property, as such, the fact that 
certain property is owned by a corporation or a white man or man 
of bad character or a clergyman, cannot be made the ground of a 
levy, that, both in form, in fact, and in result, is unequal and injuri- 
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ous. Any other doctrine necessarily implies that the State 
145 may carry such unequal exactions to the end of complete 

confiscation by edict of all the property of any class or man, 
who, during the passion of the hour, may not be in the sunshine of 
popularity.” 

It is insisted that the constitutional provision under which the 
tax in question is levied does not deny to the defendant the equal 
protection of the laws, and it is sought to maintain the validity of 
the provision on the ground that it is a proper exercise of the prin- 
ciple of classification—that the property Is classified according to 
its condition and use—and on that ground properly taxed upon a 
basis different from that applied to other property. The provisien 
to be considered is ius follows: 

“A mortgage, deed of trust, contract, or other obligation by which 
a debt is secured, shall, for the purposes of assessment and taxation, 
be deemed and treated as an interest in the property affected there- 
by. Except as to railroad and other quasi-public corporations, in 
case of debts so secured the value of the property affected by such 
mortgage, deed of trust, contract, or obligation, less the value of such 
security, shall be assessed to the owner of the property, and the value 
of such security shall be assessed and taxed to the owner thereof in 
the county, city, or district in which the property affected thereby 
is situate. The taxes so levied shall bea lien upon the property and 
security, and may be paid by either party to such security; if paid 
by the owner of such security the tax so levied upon the property 
affected thereby shall become a part of the debt so secured; if the 
owner of the property shall pay the tax so levied on such security 
it shall constitute a payment thereon, and to the extent of such pay- 
ment a full discharge thereof: Provided, that if any such security 
or indebtedness shall be paid by any such debtor or debtors, after 
assessment and before the tax levy, the amount of such levy may 
likewise be retained by such debtor or debtors, and shall be com- 

puted according to the tax levy for the preceding year.” 
146 Whatever the property, then, real or personal, mortgaged 

to secure a debt, the value of the debt so secured, in tie case of 
everybody,“ except a railroad and other quasi-public corporation,” is to 
be deducted from the value of the property mortgaged, and the value 
only of the property mortgaged, “less the value of such security, shall 
be assessed and taxed to the owner of the property, and the value of 
such security shall be assessed and taxed to the owner thereof.” 
That is to say, that the property is to be divided between the parties 
according to the value of their respective interests, and whatever 
the nature or extent of the interest of each in the property may be, 
it shall be taxed to the real owner. But in the case of “a railroad 
or other quasi-public corporation,” there is to be no reduction of the 
value of the mortgaged property—no division according to the in- 
terests of each—and the whole is to be taxed to one party, although 
he, in reality, does not own the whole. In one case, if property is 
mortgaged to the extent of half its value, the owner is taxed upon 
one-half the value, and the owner of the debt secured, or the mort- 
gagee, is taxed upon the other half. But in the other case, the owner 
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of the legal title to the property is assessed and taxed upon the whole 
value of the property, and the other party, who is interested to the 
extent of one-half, upon none. A, a natural person, or even a cor- 
poration other than one of the excepted class, has $50,000 in cash— 
all the property he has—and purchases of B, another natural per- 
son, a piece of real estate for $100,000, that being its actual value, 
paying one-half down, and giving a mortgage for $50,000 to secure 
the balance of the purchase-money. ‘The constitution in effect says— 
and in this instance such is the real substantial state of facts—that 
A and B each has $50,000 in the property, one-half not having been 
paid for by A, and each shall be assessed and pay a tax upon his own 
interest in it, amounting to $50,000. <A, 1n this instance, is worth 

only $50,000, and if he pays taxes upon a larger amount 
147 he pays taxes upon property he does not really own—upon 

property owned by somebody else. This seems to be a self- 
evident proposition. 

C, ‘‘a railroad, or other quasi- pub lic corporation,” also has $50,000 
cash, and purchases of B, for its proper use, an adjoining a of real 

estate for $100,000, which is also its actual value, paying $50,000, 
and giving a mortgage to secure the balance of the purchase-money. 
In this case, as in the other, the actual interest of each in the prop- 
erty is $50,000. They stand precisely upon the same footing in all 
particulars with reference to the property. C has only $50,000 in 
the property—it not having paid for the other half—and B the rest. 
But in this case the constitution says that C shall, nevertheless, be 
assessed for and pay taxes upon the whole property, double the 
amount he really owns, and B shall not be required to pay anything. 
That is to say, that C shall not only pay the tax on its own property, 
but the tax upon b’s property; that money, to the amount of the tax 
assessed upon $50,000, belonging to’ B, shall be taken by the State or 
county from C, and appropriated to the use and for the benefit of B, 
to liquidate b’s share of the public burdens. This sum, being so 
much more than C’s share of the publie burdens, and being in fact 
B’s share, the result of the operation is, not only to take so much 
property from C, for publie use, without compensation, but also to 
arbitrarily take it from C, and apply it to the use and benefit of 
another private party. B, without compensation. The result would 
be the same, whether the property of A, B, and C, thus situated and 
mortgaged, is land, a railroad operated in one or more counties, or 
any other kind of property. 

Does a law which authorizes such proceedings—such discrimina- 
tions—bear or press equally upon A and C, or equally upon B and 
oy et equally protected in its rights of property with A, or equally 
protected with B, or equally with all other natural persons, or all 
corporations other than railroad or other quasi-public corporations? 

oe. situated precisely alike with reference to their prop- 
14) ty, do the ‘y feel the pressure of the public burdens equally 

Te and alike? The question does not appear to me to admit of 
argument. Upon the very statement of the proposition it seems to 
me to be self-evident that a law authorizing and requiring such pro- 
ceedings does not afford, but expressly denies, the equal protection 
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of the laws. The constitution in the one case says that “the mort- 
gage, deed of trust, contract, or obligation” shall be “deemed and 
treated as an interest in the land affected thereby,” which, in the 
cases supposed, together with the debt secured, it undoubtedly, in 
fact, is; but, in effect, the constitution Ssuys it is not so in the other 
case. Different kinds of property may require to be taxed in differ- 
ent forms and modes, in order to be equally taxed. And classifica- 
tions of property lor purposes of taxations should have reference 
to the just equality of burdens, so far as that is practically attain- 
able. Classification should have reference to the different character, 
situation, and circumstances of the property, making a different form 
or mode of taxation proper, if not absolutely necessary. It cannot 
be arbitrarily made, with mere reference to tie nationality, color, or 
character of the owners, whether natural or artificial persons, with- 
out any reference to a difference in the character, situation, or cir- 
cumstances of the property. Should second mortgages foreclose a 
mortgape on a railroad or other property of a “ railroad or other 
quasi-public corporation,” and a natural person become the purchaser 
of the road or other property subject to the prior mortgage, at the 
next annual assessment the amount of the first mortgage bonds or 
indebtedness secured would be deducted from the value of the road 
or other property, and the amount of the bonds or other indebted- 
ness assessed to the mortgagees. Such, also, would be the result in 
the case before supposed if C—a railroad or other quasi-public cor- 
poration—should convey its land to a natural person, subject to the 
mortgage to Bb; and although there would be no change In 
149 the condition, circumstances, use, or value of the property— 
the change being only in the owner—C’s grantee would only 
be required to pay one-half the amount of taxes which C had been 
compelled to pay, and b, who before paid nothing. would be required 
to pay the other half. Should the Southern Pacifie railroad and its 
lands pass into the hands of a natural person upon a foreclosure and 
sale, under a second mortgage, subject to the mortgage now on them, 
the value of this very security would be deducted from the value of 
the property at the next annual assessment. ‘Thus, although the 
property would in all respects be the same, and similarly situated, 
and applied to the same uses—for natural persons as well as corpor- 
ations may own and operate railroads—a mere change in the owner- 
ship would require and effect an entire change in the mode and basis 
of the assessment, and the amount of taxes levied on the owner. 
Nothing, it seems to me, could more clearly demonstrate the un- 
soundness of the proposition, that only an admissible classification 
of property for the purposes of taxation is involved in the different 
schemes provided for taxing the property of “railroad and other 
quasi-puvlic corporations,” and the property of natural persons and 
of other corporations. Railroad and other quasi-public corporations 
are not even put upon the same footing with other corporations, the 
latter being placed upon an equality with natural persons. A mere 
change of ownership under the provisions in question largely affects 
the amount of taxes paid by the owner upon the same property, 
without any change in the character, condition, value, use, or cir- 
lo—v84 
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cumstances of the property itself. A provision that a black man 
shall pay double the amount of taxes paid by a white man on the 
same kind of property similarly situated and used, or upon the 
identical property, in consequence of a mere change of ownership 
from a white man to a black man, might with as good reason be sus- 
tained on the principle of classification invoked. The classifica- 
tion in this case is clearly by ownership, and not by condition or 
use. ' 
150 That natural persons may own and operate a railroad in 
this State as well as corporations is manifest from the fact 
that this road is mortgaged under the authority of the laws of the 
State, and this of itself necessarily involves the power to sell and 
CcOnVeY, in case the occasion arises, under a decree of foreclosure, to 
any party who is willing to pay the highest price for the road. It 
also appears as a fact In this case that a natural person purchased a 
railroad operated in more than one county, extending from Marys- 
ville, in the county of Yuba, to Oroville, in the county of Butte, 
under a decree foreclosing a mortgage, received his conveyance 
therefor, and that he has been operating it and been assessed, and 
has paid taxes upon it for more than two years past. So, also, num- 
erous statutes of the States were introduced in evidence, ecranting 
the right to natural persons, not incorporated, to build and operate 
railroads. “An act to provide for the construction of a railroad 
from Mokelumne ¢ ‘ity to W oodbridge, in the CounLY of San Joaquin” 
(Statutes 1562, page 97), and an act authorizing the building of a 
railroad from the Embarcadero, on the bay of Petaluma, in Sonoma 
county (Jd., 295), are examples of numerous acts of a similar char- 
acter found scattered through the volumes of the statutes from that 
time to the present. Thus private parties owning and operating 
railroads covered by mortgages, and situated in all respects precisely 
as railroad corporations are situated with respect to the same kind 
of property, would only be required tO pay taxes Upon the excess of 
the value of the road or other property over the value of the 
security, while the holder of the security would be assessed for and 
pay the taxes on the value of the security. The personal liability 
of each would only extend to the tax on his own interest, and, in 
many instances, the value of the security would equal the whole 
value of the property, thereby relieving the mortgagor of all taxes 
on the property. This is not classification, therefore, by its con- 
dition or use, for the purposes of taxation at all, but by own- 
ership. 
15] There is no difference in the rate imposed; it is taxed 
according to its value, like all other property ; no more, and 
no less tax, in the aggregate, is levied. It is, therefore, taxed upon 
the same principle as other property ‘ no more and no less revenue 
is raised by the classification. The State is not benefited. The 
burden is simply taken from the owner and thrown upon one who 
does not own the property taxed. It is not taxed to and made a 
personal charge upon the owner as other property is under like cir- 
cumstances. This is the only difference, and that does not affect 
the principle of the taxation. Unless it is competent to class the 
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property of Jones, whether land, or ra:lroad, or other property, when 
mortgaged, as belonging to Smith, and compel Smith to pay the 
taxes as a personal charge or liability imposed upon him on the 
property of Jones, who is not to be taxed Or charged upon the prop- 
ertv at all, when the same thing is not done as to other property of 
like kind and similarly situated, then this provision of the State 
constitution cannot be maintained on the principle of classification 
or any other. ‘The interests of the mortgagor and mortgagee are 
not the same—not identical. The estate of one begins where the 
estate of the other ends. They both together, under that clause 
which makes the mortgage in all cases, as it does in terms, an in- 
terest in the lands for the purpose of taxation, make up the whole, 
so far as classification for the purpose of taxation is concerned. 

Suppose the position of the parties, the mortgagor and mort- 
gagee in this case, in regard to the imposition and payment of 
the tax had been reversed, and the constitution had imposed the 
tax upon the whole as a personal charge upon, and compelled pay- 
ment by, the mortgagee—the holder of the security—instead of 
upon the mortgagor, the mortgagor not being taxed at all, would 
such a provision have been valid upon the principle of class- 

ification, or any other? Would the mortgagee stand upon 
152. ~=the same footing with other mortgagees? I apprehend that 

such a provision would not stand for a moment in the pres- 
ence of the provision of the National Constitution assuring to all the 
equal protection of the laws. Such a proy ision would not operate 
equally upon the two parties interested in the property, nor upon 
the mortgagee thus taxed, and other parties in like circumstances, 
where the mortgagors are natural persons, or other corporations, 
who are only compelled to pay taxes upon the interests In property 
which they actually OWT. If the holder of the security could not 
be taxed for the interest held by the owner of the railroad, land, or 
other property mortgaged, no sound reason is apparent for holding 
that the mortgagor can be taxed for the whole, and especially where, 
as in this particular instance, the value of the security 1s greater 
than the value of the estate of the other party. There cannot be 
one law for one person and a different and more onerous law for 
another similarly situated, and both enjoy the equal protection of 
the laws in the particulars wherein such. laws differ. 

Conceding the Fourteenth Amendment to apply to taxation, as 
it undoubtedly does, I think I hazard little in saying that no possi- 
ble reasoning can justify such classification or discrimination under 
it. That classification, upon such principles, is arbitrary, tyranni- 
cal, and unjustifiable. 

There can be no valid classification of property under the State 
constitution for the purposes of taxation, based upon the uses to 
which it is applied, except so far as the use may give additional 
value to the property ; and the principle under the constitutional 
provision requiring all property to be taxed at its value would only 
authorize the increase or modification of the assessment by adding 
the increased value so arising from the use. One owner may pasture 


his land, another raise wheat, cotton, or sugar cane, another plant a 
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vineyard for the production of wine, or an orange grove, 
53 another erect buildings upon his land, and enjoy the rents 

therefrom, and another devote his to the construction and 
operation of a railroad. If any of these uses give additional value 
to the land or other property, it must be taxed at its actual value, 
be it greater or less. But under the constitutional provision re- 
quiring all property to be taxed at its actual value, it cannot be 
classified by its uses for the purpose of applying other principles of 
taxation than value asa basis, or for the purpose of taxing it accord- 
ing to ownership, so as to make one class of owners, as such, pay 
more than another, or one class of owners pay the taxes that ought 
to be assessed against and paid by another class. ‘The State con- 
stitution does not profess to classify upon the basis of the uses to 
which property is applied. It recognizes no such principle in 
_terms or by implication. It says nothing about uses, but class- 
ifies in terms by ownership, and ineludes all the property of the 
same owners in its class for non-deduction of the value of the secu- 
rity—land and other property held for sale, as well as property used 
for operating railroads, or other corporate uses of quasi- pubhie COTpora- 
tions—without making any reference whatever toits uses. The only 
rule by whieh any property is authorized to be assessed 1s according LO 
itsvalue. Theconstitution arbitrarily provides, asto a particular class, 
that they shall pay the taxes upon the interest—according to the con- 
stitutional definition of property—in the property held by another 
class of owners who are ailowed to escape taxation altogether, and 
in this particular the laws do not bear upon or protect the former 
equally with the latter. It provides that railroads and other 
quasi-public corporations shall pay taxes upon property they 
do not own—shall pay other people ’s taxes, This discrimina- 
tion against such corporations is not a taxation but a confis- 
cation of their property, not for the benefit of the public, for 
there are no more taxes collected in the aggregate, but for the benefit 
of other property owners, who thereby escape their share of the 

public burdens. If the arbitrary discrimination and classi- 
154 fication found in this case can be | gally made under the Na- 

tional Constitution and the law of the land. then the subord- 
inate State constitution or law con be so framed as to dispose of a 
man’s rights In property of all kinds by arbitrary classification and 
definition, without regard to the real facts, circumstances, or condi- 
tion of the property. A person may, by such subordinate statutory 
provisions, be classified and defined out of the equal protection of 
the laws guaranteed by the National Constitution ; and, if so, with 
reference to this provision, he can also be classified and defined out 
of uniformity in the operation of the laws in other particulars; out 
of the protection of due process of law and of the provision forbid- 
ding a law impairing the obligation of contracts or taking property 
for public use without just compensation ; and, indeed, out of all the 
guaranties of the constitution, State or national. I am not arguing 
that property of all kinds may not be taxed where it is found, pro- 
vided all owners are put upon the same footing; but in this case 
there is a personal liability sought to be enforced against the de- 
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fendant for taxes not imposed upon others in like circumstances, 
without any means provided for reimbursement, such as are appli- 
cable to others similarly situated, by the party who ought to pay 
the tax. 

‘cr authorities, including decisions of the United States Supreme 
Court, illustrating this point, reference is made to the San Mateo 
case, 8 Saw., 502-4. 

It is argued that the taxing of the whole value of mortgaged 
property of railroads and other quasi-public corporations to the cor- 
poration owning it, subject to the mortgage, while the same thing 
is not done with respect to the property of natural persons or other 
corporations similarly situated, is valid as being simply a franchise 
tax—a tax for the privilege of being a corporation, “a tax imposed 
as a return for privileges and powers not possessed by individuals.” 

lt is further said that it is not material by what standard a 
155 ~~ franchise tax is measured, whether the tax is in gross or 

measured by receipts, the amount of property acquired, Or by 
any other standard, and cases are cited from some of the States 
where a franchise tax is claimed to have been sustained on such 
principles. But this view wholly ignores the provisions of the State 
constitution itself on the subject. This is not and does not purport 
to be in any sense a franchise tax. A franchise tax 1s otherwise in 
express terms provided for. The constitution itself prescribes how 
il franchise LAX shall be assessed, anda that IS, like all other property, 
“in proportion to its value.” “All property - * gall be 
taxed in proportion to its value, to be ascertained as provided by 
law.” (Art. XIII, see. 1.) “The word property, as used in this 
article and section, Is hereby declared to include money, credits, 
* %* * franchises, and all other matters and things * * * 
capable of private ownership.” (L[b.) 

Again, i the franchise, roadway, CC... of all railroads operated in 
more than one county in this State shall be assessed by the State 
Board of Equalization at their actual value.” (J6., see. 10.) Thus 
the ‘ranchises of the defendant, under the constitution of California, 
can only be assessed like other property, according to “ their actual 
value.” he that more or less. Their franchises have, therefore. 
already heen otherwise assessed at their value, all the constitution 
will allow, and this discrimination is not and cannot be, under the 
constitution of California, a franchise tax. It has no reference to 
the franchise. It is simply in law, what it is in fact, an arbitrary 
and unjustifiable discrimination against railroad and other quasi- 
public corporations that cannot be maintained under the Fourteenth 
Amendment to the National Constitution, guaranteeing to every 
person the equal protection of the laws. | 

Great stress was laid in the arguments of plaintiff’s counsel upon 
the growing and overweening power and greed of corporations, and 
it was vehemently asserted that this is a struggle between the people 

and the corporations for supremacy; that corporations, by 
156 corrupt means, and through their large and widespread in- 

fluence, have obtained, and they are obtaining, control of 
legislatures, ete., ete. 
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If this be so, then it is of the utmost importance to every natural 
person in the United States that these guaranties of the Fourteenth 
Amendment to the National Constitution should be maintained in 
all their length and breadth. They are the only means of pro- 
tection left to the people. If these unequal taxes can be imposed 
upon the class of corporations named in the constitution, the posi- 
tion of the parties can be reversed, and the unequal tax now thrown 
upon the corporations may hereafter be Im posed upon the other par- 
ties. If these can be taxed without a hearing, then all or any class 
of persons can be taxed without a hearing; and if there is good 
ground for the alarm manifested by the counsel of the plaintiff, such 
corporations, when they acquire the deprecated power and control 
indicated, will not be likely to be slow in shifting the unequal 
burden to the other side. There is, therefore, upon that hy pothesis, 
ho safety to the people, except in most rigidly maintaining the 
guaranties of the Fourteenth Amendment in their broadest scope. 

Fourth. Upon the point as to whether the provision of the State 
constitution under which the tax in question was levied is valid, by 
virtue of the power of the State over corporations, under the author- 
itv reserved to the State under the constitution to amend, alter, or 
repeal the laws under which they were organized, or otherwise, I 
refer to the quite fuli discussion of the point under the sixth head 
in my opinion in the San Mateo case, 8 Saw., 304. I shall, how- 
ever, make some additional observations. 

In order to sustain the validity of the tax on that ground the 
constitutional provision must operate as an amendment to the gen- 
eral statute of California, by which it imposes upon railroad and 
other quasi-public corporations, under the amended statute, as a con- 
dition of their continued existence, a lability to be taxed otherwise 
than as natural persons and other corporations are taxed. It is 

not pretended by anybody that any express intention to 
157 amend the act relating to corporations is found in the new 

constitution, or that any reference is anywhere made to the 
act. ‘The operation of the amendment of the statute is sought to be 
worked out by implications and the necessities of the case, which 
require the tax to be sustained on that ground, as there is no other 
on which it can rest. But repeals or amendments of statutes by im- 
plication never were favored; and, under our constitution, limiting 
the power of the Legislature to the passage of acts embracing but a 
single subject, which must be expressed in the title of the act, and 
forbidding an amendment otherwise than by re-enacting the whole 
section as amended, would seem to render the rule still more re- 
strictive in its operation. No reference to this matter of taxation is 
made in any part of the chapter devoted to corporations. The pro- 
vision is found in the chapter providing for taxation, and which 
deals with taxation, and only taxation, as taxation. It is manifest 
that the idea of amending the act relating LO corporations Was hever 
contemplated by the convention in framing, or the people in adopt- 
ing, the constitution. We are satisfied that the charge must be sus- 
tained, if sustained at all, only asa tax, without reference to the 
power of the State to impose further conditions upon corporations 
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not imposed at their creation by amendment to the general laws 
under which they became incorporated. 

But if the State, under its power to amend the laws under whieh 
corporations are formed, is entitled to impose this charge, not im- 
posed upon natural persons and other corporations under like cir- 
cumstances, as a condition of its continued future existence, the 
corporation is not bound to accept the condition and goon. No 
charter can be forced upon an association of natural persons, 
and no new or more onerous conditions can be forced upon a 
corporation already formed. It may elect to dissolve and re- 
tire from the field of enterprise occupied rather than accept the 

new conditions, and such conditions might be imposed 
Los as would compel that course. But until accepted they form 

no part of the charter, and impose no new valid obligations. 
An acceptance of the new conditions cannot be presumed while the 
corporation is protesting that none have been imposed ; or, if at- 
tempted to be Imposed, Is insisting that they are invalid, void, and 
of no effect—and in every way,and by all means in its power, is 
resisting the attempt of the State to give eflect to this assumed 
change in its rights and obligations—while ‘t is still denying the 
power of the State to make the change and refusing to acquiesce in 
it. Till the corporation elects to accept the new conditions im- 
posed, or gives some evidence of such election, rather than dissolve, 
there is no implied promise or obligation to assume the additional 
burdens laid upon it, or, as in this instance, to pay the additional 
tax thus imposed in tnvitum, upon which an action can be main- 
tained. ‘This corporation, like every other person, against whom a 
night is claimed, certainly is entitled to litigate t he que stion,. whether 
any new valid obligations or conditions have been yee “l upon it, 
be fore if Call be called upon to determine whether will dissolve 
and retire, or acce pt the conditions and proce eed. A Bor tew: to accept, 
sure ly , Can give ho right of action, which d pe nas upon acceptance, 
If there is any remedy in behalf of the State against a corporation 
declining to accept, but still POF YH to exercise its functions In 
violation of the existing law, It is by some proce eding in the courts, 
in the nature of an information, to dissolve the corporation and 
wind up its affairs; and this, it — to me, is the remedy in this 
case, if there is an amendment to the act under which the defend- 


ant is incorporated, imposing the m9 lity of this unequal and un- 


just tax upon it, aus a condition of its continu d existence, and the 


corporation refuses to accept it. or to rahi se LO it. 
The doctrine asserted, and sought LO be maintained, that be- 
cause a corporation owes its origin and existence to the State— 
159 ~=isa creature of the State—it and all its belongings are under 
the arbitrary power and control and at the absolute mercy 
of the State, is monstrous. The State, through general laws appli- 
cable to all similar corporations, may abolish corporations, may 
take away their faculties, may enlarge or restrict their powers and 
functions for the future; but it cannot lay its hand upon their 
lawful acquisitions or property, otherwise than as upon the aequi- 
sitions and property of natural persons. Although the title and 
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management of these are vested in the ideal being called a corpo- 
ration, the ultimate property is in the corporators, and their rights 
in the property and acquisitions are as sacred in their corporate as 
In any other of their relations to society, or to the State. 

Had the State constitution provided that the property of CcOrpo- 
rations might be taken for public use without any compensation, 
and without a trial or hearing of any kind, such as for the sites of 
public buildings, public streets or squares, or for the use of railways, 
and the corporations had denied and resisted the validity of such 
provision, I apprehend that no court would hold that because it did 
not immediately dissolve and retire from business, upon the adop- 
tion of such a provision, that it had been accepted, and thenceforth 
become one of the conditicns of the future continued existence of 
the corporation, and mn conseq uence of the fact that its property 
might thenceforth be arbitrarily taken and appropriated LO public 
use without any hearing or compensation. Yet such a provision 
would be more monstrous than the doctrine sought to be main- 
tained. Indeed, it is the hecessary logical seq uence ot the doctrine. 

Krom these considerations, and those expressed Upoll this point 
in the San Mateo case, and from the expressed terms of the consti- 
tution itself, it is clear to me that the proy Isilon In question attempts 
LO provide only lor exerclsIng the sovereign power of taxation—has 

no other end to accom plish-and accomplishes no other pur- 
160 pose ; and that the rights of the parties must be determined 

on that hypothesis alone—that is to say, the hypothesis that 
it is a tax merely, without any reference to a change of the funda- 
mental conditions upon which the corporation is to continue in ex- 
istence. If not, then that the new conditions have not been ae- 
cepted, and there is no ground upon which this action can be 
maintained The suit is simply ene at law for a tax, and nothing 
else, and the plaintiff must recover on that theory, and on the case 
made, or not at all. If this tax Can be Imposed Upon the defendant 
simply because itis a corporation, when it could not be im posed 
upon natural persons holding, owning, and using its property under 
like conditions in all other respects, then it would be difficult to 
point out what rights are left to corporations, or natural persons in 
their corporate relations, which the State, under the Fourteenth 
Amendment, or otherwise, 1s bound to respect. 

Fifth. At the time of the assessment and levy of the tax in 
question there was a deed of trust in existence, and operative, Lo 
secure a large indebtedness, executed by defendant to D. O. Mills 
and Lloyd ‘Tevis, before the adoption of the present constitution 
of the State of California, which covered the Southern Pacific 
railroad, its tracks, depots, rolling-stock, and all appurtenances— 
the road aggregating 1,150 miles in length, of which over 700 are 
completed and in operation. It also covered all thelands granted 
by the United States to aid in the construction of said railroad, 
aggregating, as estimated, 10,000,000 acres, after excluding reserved 
lands embraced in the statutory description. This deed of trust or 
mortgage was duly recorded in the several counties of the State 
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through which the road extended, and in which the lands were 
situated. 
A portion of the road, and of the lands mortgaged, was situated 
in the county of Santa Clara. The mortgage was for $46,000 
16] per mile, of which amount bonds have been issued to the 
amount of $39,000 per mile. The lands mortgaged, so far 
as they have been patented, including the lands in Santa Clara 
county, have been taxed to defendant in the several counties in 
which they were situated, at their full value, and without any re- 
duction on account of the mortgages, and the taxes duly paid. So, 
also, no reduction in the amount of the assessed value of the road, 
rolling-stock, ete., was made in consequence. Thus all the property 
embraced nn the mortgage was taxed LO the de fendant at its full value, 
without any reduction in the amount on a count of the mortgage. 
The trust deed contained the following covenant: “And the said party 
of the first part hereby agrees and covenants to and with the said 
parties of the second part, and their successors in trust, that it will 
pay all ordinary and extraordinary taxes, assessments, and other 
public burdens and charges which may be imposed upon the prop-: 
erty herein described and hereby mortgaged, and every part thereof; 
and the said parties of the second part, the survivor of them, or their 
successors In said trust, or any one Or mor of the holders of said 
bonds, may, in case of default of the said party of the first part in 
this behalf, pay and discharge the same, and any other lein or in- 
cumbrance upon said property which may in any way, either in law 
or equity, be or become in effect a charge or lien thereon, prior to 
these presents, or to which this mortgage may be subject or subor- 
dinate, and for all payments thus made the parties so making the 
same shall be allowed interest thereon at the rate of seven per centum 
per annum; and such payments, with the interest thereon, shall be, 
and are hereby, secured to them by these presents, and declared to 
be payable and collectible in the same sort of currency or money 
wherein they shall have been paid, and the same shall be payable 
by said party of the first part to said parties of the second part upon 
demand, in trust for the party or parties paying the same,and may 
be paid out of the proceeds of the sale of said property and fran- 
chises hereinbefore provided.” 
162 It is gravely and earnestly insisted here that under this 
covenant the defendant has bound itself to the trustees to pay 
the whole taxes assessed upon the property covered by the mortgage; 
that if the tax should be assessed upon defendant, and there should 
be a recovery in this case and payment of the judgment, the defend- 
ant would pay no more than it is bound to pay under the covenant 
in the trust deed, and could not be Injured ; therefore the tax is valid, 
and a recovery should be had in this action even though the tax, as 
levied against the defendant, is unauthorized by any valid law, or 
was levied without the authority of any law. It would seem to be 
only necessary to state the proposition to make manifest its fallacy. 
The proposition in substance is, that if a valid tax had been levied 
the defendant had bound itself by a contract to protect the third 
party, with whom the plaintiff is not in privity against it, by pay- 
16—984 
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ment, or allowing such third party to pay it and make it a secured 
charge against defendant. And since this is so, although it is not 
authorized by any valid law, it would not injure the defendant to 
levy the tax against it and compel it to pay the whole amount of 
tax that ought to have been properly levied on somebody on account 
of the property. Therefore the plaintiff ought to recover, although 
there is no valid tax levied against him or anybody else—no tax 
for which anybody is now legally liable. Somebody ought to have 
been made personally liable to pay this tax by a proper and legal 
| assessment of it, and if anybody had been made liable defendant 
| would have been bound to pay it under its covenant ;,but there was 
no valid assessment, either against the defendant or anybody else. 
yet the defendant is personally lable, and plaintiff ought to recover. 
| Such is the reasoning presented to us. 
| This tax, as levied, is either valid as properly levied under the 
law, or it is void, and its validity must depend upon the law. It 
cannot depend upon the fact that private parties by an ante- 
163s rior contract, with which the State and county are not in 
privity, had a stipulation as to which should pay any tax 
properly levied. If valid as against defendant so as to make it per- 
sonally responsible, then the plaintiff is entitled to recover, whether 
it would be injured or not, and there is no need to invoke the prin- 
ciple that defendant cannot be injured by doing what it in good 
morals ought to do. If the tax as levied is not valid and a legal 
personal charge upon the defendant under the law, without regard x 
to any contract between private parties as to who shall pay a valid 
I tax upon the land when levied, then there is no valid tax or per- 
L sonal charge against anybody, for no tax purports to have been 
levied against the trustees in the trust deed, or against the holders 
of the security. There is no tax upon which the covenant can op- 
erate. ‘This action is not based upon moral equities, or even upon 
equities recognized and enforced by courts of equity. Itis a dry 
action at law to recover what is alleged to be a sum of money le- 
gally due, and for which the defendant is legally personally liable, 
by reason of a valid levy of a tax againstit. That is the cause of 
action alleged, and upon that a recovery must be had, if at all, and 
: according to the allegata of the complaint. This is not a suit in 
equity to enforce a lien fora tax. It is not an application for an 
injunction against the collection of the tax, in which, possibly, the 
court might consider whether there were any equities which should call 
upon it to deny the injunction or relief affirmatively sought. It is 
not a case for the exercise of discretion. It is an action resting 
upon a strictly legal personal liability. It is not enough thata 
valid tax to some extent might have been levied. ‘There must be 
such a tax as throws a legal liability upon the defendant to pay to 
the plaintiff the sum claimed, or there can be no recovery. But 
had there been a valid tax levied against the coyenantee, or 
mortgagee, on account of the property, this would not have au- 
thorized a recovery against defendant by reason of the cove- 
164 nantalone. The covenant cannot affect the case. The coy- 
enant was between the defendant and the _ trustees, for the 
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benefit of the latter, or rather the bondholders secured, and not for the 
benefit of the plaintiff. The plaintiff is not in privity with them. 
But suppose the covenant had been between defendant upon a due 
consideration, and the trustees, expressly made for the benefit of the 
plaintiff, in such form, if such could be, as to give plaintiff a right 
of action on the covenant. It would be necessary to set out the 
contract on which the right of action rested, and make it the basis 
or ground of action. Nothing of the kind has been done. The 
theory of this action is, that a valid tax has been legally assessed 
against defendant, for which it is personally liable under the consti- 
tution, and a recovery is sought on that ground in the complaint, 
and upon no other; and it can be had upon no other. 

There were two kinds of covenants in use in mortgages and trust 
deeds at the time the trust deed in qu stion was executed; one a 
covenant that the mortgagor would pay all taxes that might be 
iiSSé ssed on the mortgaged property, and, in default of payment, 
that the mortgagee might pay it himself for the protection of his 
security, and upon such payment that the taxes so paid should be 
added to the debt and draw like interest. This was simply to pro- 
tect his security against other parties who might subsequently ac- 
quire liens, and to convert his advances into principal and fix the 
rate of interest. The purpose ot this covenant was not to render 
the mortgagor liable LO pay a tax which he was not already liable 
LO pay, but it was to enable the mortgagee to pay it for his own pro- 
tection in case the mortgagor did not, and take away the voluntary 
character of the payment, so that he could convert it into a secured 
debt, drawing interest as a part of the principal. The other was 
that the mortgagor would pay not only all the taxes levied on the 

mortgaged property, but also all taxes that should be levied 
165 upon the moneys loaned and secured. This was an indirect 

way of increasing the interest paid on the loan, and im posed 
an additional burden upon the mortgagor. This last covenant is 
now forbidden and rendered void under the new constitution. 

The covenant in the mortgage in this case is clearly of the first 
kind. It only required the mortgagor to pay the taxes or liens 
which it was at that time bound to pay without the covenant, and 
in no way extended its liability. A law, or constitutional provis- 
ion, Which should compel him to pay the taxes assessed upon the 
property of the mortgagee would enlarge his lability beyond that 
covered by his covenant, and be void. ‘This covenant only extended 
to taxes for which the defendant was already liable. Besides, if no 
valid tax has been levied, then the Case is not within the eovenant, 
for the defendant cannot be called upon under the covenant to pay 
a tax absolutely void. 

Again, suppose the covenant had been in a mortgage or trust deed 
between two natural persons,made at the same time, the sum secured 
being the whole value of the property. Under the constitutional 
provision in question, the value of the security, which, in the case 
supposed, is the whole value of the property, must be assessed to 
the holder of the security and made a personal charge on him alone. 
It could not be assessed to the mortgagor and made a personal 
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charge or liability on him, and enforced by a suit for a personal 
judgment, because there is no statute or constitutional provision 
purporting to authorize such a proceeding. Yet he has covenanted 
with the holder of the security in the same sense as in the trust 
deed in question, to pay the whole tax levied on the land, and he 


| would not be injured, according to the theory of the plaintiff, if the f 

: whole tax should be assessed and recovered against him. If such as- 

| sessment should be made against the mortgagor Instead of the mort- { 
gagee without any law for it, or even purporting to authorize it, and a 


suit be brought to recovera personal judgment forthe amount, | 
166 apprehe nd that no counsel would be found bold enough LO 
urge that the utter invalidity of the tax is no detence against 
the suit, for the reason that if a proper tax had been levied against 
the proper party he would be bound by his covenant with that 
party for the protection of that party’s interest alone to pay the tax, 
. and, therefore, he is not injured. If such an action under such cir- 
| cumstances could not be maintained against the mortgagor, then it 
cannot be maintained against the mortgagor in this Case « other- 
wise there is one law for this defendant and another law for natural 
persons occupying in all respects, with reference to their property, 
precisely the sam situation; and there is a manifest denial of the 
equal protection of the laws in this particular as well as in the others. 
They are not equa! before the laws. If the constitutional provision 
ID question 1s void, then there is ho law under which this tax could 
be levied against defendant, and it 1s utterly void and cannot form 
the basis for a recovery. In my judgment the provisions of the 
State constitution, upon which the validity of this tax and the right 
to recover alone rest, violate the provisions of the Fourteenth Amend- 
— in question in four vital particulars: 
. The ‘Y assess railroad and otli r quasi- pu blic COrpor ations upon } 
a i fferent basis from that adopted with respect to natur: al persons, 
and other corporations similarly situated with respect to their prop- 
erty in the particulars in these opinions, and in the opinions in the 
San Mateo case pointed out. 

2. They provide, with respect ic all property other than railroads 
operated in more than one COUNLY, an opportunity to be heard in 
the course of the proceeding, to assess their property before the as- 
sessment becomes irrevocably fixed, while they afford no such notice 
or opportunity to be heard with reference to railroads operated in 
more than one county, and, in both these particulars, deny to the 
defendant the equal protection of the —_ within the meaning of 

the Fourtecnth Amendment to the National Constitution. 
167 >. In not affording notice and an opportunity to be heard 

before the tax becomes finally and irrevocably fixed, they 
deprive the defendant of its property without due process of law. 

4. In assessing a tax and enforcing it as a personal liability against 
defendant, upon property which it does not own, but which is owned 
by other parties who pay no tax upon it, the defendant’s property, 
to the extent of the amount taken beyond his proper share of the 
public burden, is taken for public use, both without due process of 
law and without compensation. 
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| As there must be judgment for defendant upon the points arising 
under the National Constitution, it is unnecessary for us to extend 
these opinions by examining the questions arising alone under the 
State laws and constitution, over which we would have had no ju- 
risdiction, but for the fact that the questions already discussed are 

f in the case. Those are questions more properly belonging to the 
State courts. We have found the facts in the case, however, and if 

i it should turn out that we are in error upon the points decided, the 
Supreme Court will be called upon to decide those questions also. 
If we are not in error, then those questions will, doubtless, be left 
to the State courts, where they properly belong. 

For the reasons herein, and in the opinion of the presiding justice 
stated, in addition to those given in the several opinions delivered 
in the San Mateo case, I think judgment should be rendered for de- 
fendant as directed. 

September 17, 1885. 


Endorsed: Approved, and official opinion read in open court, Sep- 
tember 17th, 1883. L.S. B. Sawyer, clerk. 


168 Bond on Writ of Error. 
In the Supreme Court of the United States. 


THe PEOPLE OF THE STATE OF CALIFORNIA, ) 
a Plaintiff in Error, | 
vs. \ 
’ rr ’ ) , ' 
Tue CentTRAL Paciric RAILROAD COMPANY, 
Defendant in Error. 


} Know all men by these presents, that we, Michael Scholl and Louis 
Marshall, are held and firmly bound unto the Central Pacifie Rail- 
road Company, defendant in error herein, in the sum of five hun- 
dred dollars, lawful money of the United States of America, to be 
paid tothe said The Central Pacific Railroad Company, its successors 
or assigns, to the payment of which well and truly to be made we 

bind ourselves and each of us jointly and severally, and our 

169 ~~ and each of our heirs, executors, and administrators, firmly by 

these presents. Sealed with our seals; dated the 7th day of 

July, 1884. 

Whereas the above-named The People of the State of California 

has prosecuted a writ of error to the Supreme Court of the United 

States to reverse the judgment rendered by the circuit court of the 

4 United States of America for the district of California,.in the cause 

entitled The People of the State of California, plaintiff, versus The 
Central Pacific Railroad Company, defendant (No. 2545) : 

Now, therefore, the condition of this obligation is such that if the 

above-named The People of the State of California, plaintiffin error, 

shall prosecute its said writ of error to effect and answer all costs, if 
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it shall fail to make good its plea, then the obligation shall be void ; 
otherwise to remain in full force and virtue. 
170 MICHAEL SCHOLL. [sgat. 
LOUIS MARSHALL. ae 


Signed, sealed, and delivered in presence of— 


L. S. B. SAWYER. 


U'NITED STATES OF AMERICA. }| 
° . . . .., . a 
LDistrict of California. j 


Michael Scholl and Louis Marshall, being duly sworn, each for 
himself deposes and says that he is a householder in said district, 
and is worth the sum of five hundred dollars in lawful money of 
the United States of America, exclusive of propertyY exempt from 
execution and over and above all debts and lhabilities. 

MICHAEL SCHOLL. [skat. 
LOUIS MARSHALL. | 


Sworn to before me this 7th day of July, LSS4. 
L. S. B. SAWYER, 
Com’r U.S. Cirewit Court, Dist. Cal. 


171 Mndorsed: The form of the within bond and the suffici- 

ency of the sureties thereon are hereby approved. (Signed) 
Lorenzo Sawyer, U.S. circuit judge 9th cireuit. Filed July 7, 1854. 
L. S. B. sawyer, clerk. 


172 In the Cireuit Court of the United States for the District 
of California. 


THE PEOPLE OF THE STATE OF CALIFORNIA 
vs. . No. 2845. 
THE CENTRAL Pactric RAILROAD COMPANY. | 


La & B. Sawyer, clerk of the circuit court of the United States 
of the ninth judicial circuit, in and for the district of California, do 
hereby certify that the foregoing one hundred seventy-one written 
and printed pages, numbered from 1 to 171, inclusive, are a full, 
true, and correct copy of the record and of all proceedings in the 
above-entitled cause, and that the same together constitute the re- 
turn to the annexed writ of error. 

Witness my hand and the seal of said circuit court, this 
L738 22d day of July, A. D. 1554. 


(SEAL. ] L. S. B. SAWYER, Clerk. 


174 UnitreD STATES OF AMERICA. 88: 


The President of the United States of America to the judges of the 
circuit court of the United States of the ninth judicial circuit 
in and for the district of California, Greeting : 


Because in the record and proceedings, and also in the rendition 
of the judgment of a plea which is in the said circuit court, before 


: 


+ 
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you, between The Pbople of the State of California, plaintiff in 
error, and The Central Pacific Railroad Company, defendant in 
error, a manifest error hath happened, to the great damage of the 
said plaintiff in error, as by its complaint appears, and it being fit, 
that the error, if any there hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in this behalf, 
you are hereby commanded, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at the city of Washington, in the District of 
Columbia, on the second Monday of October next, in the said Su- 
preme Court, to be there and then held, that the record and proceed- 
ings aforesaid be inspected, the said Supreme Court may cause fer- 
ther to be done therein to correct that error, what of right, and 
according to the law and custom of the United States should be 
done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, this 7th day of July, in the year 
of our Lord one thousand eight hundred and eighty-four, and of 
the independence of the United States the 109th. 


[ SEAL. | L. S. B. SAWYER, Clerk. 


The above writ of error is hereby allowed. , 
LORENZO SAWYER. 
Court Judge. 


175 The Answer of the Judges of the Cirewit Court of the United 
State Ss for the District of Calitornia. 


The record and all proceedings of the plaint, whereby mention is 
within made, with all things touching the same, we certify under the 
seal of our said court to the Supreme Court of the United States of 
America within mentioned, at the day and place within contained, 
in a certain schedule to this writ annexed, as within we are com- 
manded. 

By the court: 

[ SEAL. | L. S. B. SAWYER, Clerk. 


| Endorsed 4 No. 2845. United States Supreme Court. The Peo- 
ple of the State of California, pl’ff in error, vs. The Central Pacific 
Railroad Company, def’t in error. Writ of error. Filed 10 July, 
1884. L.S. B. Sawyer, clerk. 


176 Unitrep STATES OF AMERICA, 88 : 


To the Central Pacific Railroad Company, Greeting : 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 
ington, in the District of Columbia, on the second Monday of Octo- 
ber, A.-D. 1884, pursuant to a writ of error filed in the clerk’s office 
of the circuit court of the United State- and for the district of Cali- 
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fornia, wherein The People of the State of California is plaintiff in 
error and you are defendant in error, to show cause, if any there 
be, why the judgment in the said writ of error mentioned, should 
not be corrected, and speedy justice should not be done to the par- 
ties in that behalf. 

Witness the Honorable Lorenzo Sawyer, judge of the circuit court 
of the United States for the district of California, this 7th day of 
July, A. D. 1884, and of the Independence of the United States the 
109th. 

[| SEAL. | LORENZO SAWYER. 
Crrcuit Judge. 


177 [ Endorsed :] No. 2845. United States Supreme Court. The 
People of the State of California, pl tT in error, vs. The Central 
Pacific Railroad Company, def’t in error. Citation. Service of a 
copy of the within citation is hereby acknowledged July 9, 1884. 
H.S. Brown, att’y for def’t in error. Filed 10 July, 1884. L.S. B. 
Sawyer, clerk. 
Endorsed on cover: California C. C. U. S. No. 984. The 
People of the State of California, plaintiff in error, vs. The Central 
Pacific Railroad Company. Filed 3d October, 1884. 
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a Transcript on Writ of Error. 


In the Circuit Court of the United States for the District of Cali- 
fornia. 


Tuer PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
i's ’ 
vn ‘al . No. 2846. 
Tue SovurTHern Pacitric RAILROAD COMPANY, — 
ant. 


] Complaint. 
In the Superior Court of the County of Fresno, State of California. 


Tar PEOPLE OF THE STATE OF CALIFORNIA, Plaintiffs, 
rea. 


Tue SoutTuern Paciric RAILROAD Company, Defendant. 


Plaintiff avers that the defendant, a corporation duly incorporated 
under the laws of the State of California, is indebted to plaintiff in 
the sum of 85.029.37. State and county taxes for the fiscal year 1SS1. 


with five per ce nt. added lor the NOn-pavirii L Ol such LaAXeS and Hv) 


cents costs of collection to date. 
Plaintiff demands judgment for said several sums, and prays that 
an attachment may issue in form as prescribed In section five hun- 
dred and forty of the code oft civil procedure. 
9 KB. HALL, 
Tax Collector of Fre sno County. 
D. Ss. & S. L. TERRY, 


Attorneys for said Tax Collector. 


Endorsed: No. 310. Superior eourt, I resno county. The People 
of the State of California vs. The Southern Pacific Railroad Com- 
pany. Complaint. Filed 22d April, 1852. <A. M. Clark, clerk. 


Return of Summons. 


3 OFFICE OF THE SHERIFF OF THE CITY 
AND CouNTY OF SAN FRANCISCO. 

I hereby certify that I received the annexed summons on the 26th 
day of April, A. D. 1882, and personally served the same on the 28th 
day of April, A. D. 1882, upon The Southern Pacific Railroad Com- 
pany, a corporation, the therein-named defendant, by delivering to 
J. L. Willeutt, secretary of said defendant, personally in the city 
and county of San Francisco, a copy of said summons attached to a 
copy of the complaint in said action therein named. 

Dated at San Francisco, this 28th day of April, 1882. 
JOHN SEDGWICK, Sheriff, 
By W. T. HAVELEY, Deputy Sheriff. 


lees, $1.75. 


I—985 
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4 Summons. 
In the Superior Court of the County of Fresno, State of California. 


Tur PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
is 


Tue SourHerN Paciric RaArtroap Company, Defendant. 


Action brought in the superior court in and for the county of 
Fresno, State of California, and the complaint filed in the office 
of the clerk of said county. 

The people of the State of California send creeting to The Southern 
Pacific Railroad Company, Defendant: 

You are hereby required to appear in an action brought against 
you by the above-named plaintiff in the superior court in and for 
the county of Fresno, State of California, and to answer the com- 
plaint filed therein within ten days (exclusive of the day of service) 

after the service on you of this summons, if served within 

5 this county, or, if served elsewhere, within thirty days. 

The said action is brought to recover of you the sum of five 
thousand and twenty-nine and #5 ($5,029.87) dollars State and 
county taxes for the fiscal year 1881, with five per cent. added for 
the non-payment of such taxes and 50 cents costs of collection to 
date. 

And you are hereby notified that if you fail to appear and answer 
the said complaint, as above required, the said plaintiff will cause 
your default to be entered and take judgment against you for said 
sum of $9,029.37, together with five per cent. added and fifty cents 
costs as aforesaid. 

Given under my hand and the seal of the superior court in and for 
the county of Fresno. State of California, this °2d day of April, In 
the year of our Lord one thousand eight hundred and eighty-two. 


[SEAL. ] A. M. CLARK, Clerk. 
Endorsed: Filed Ist May, 1882. A. M. Clark, clerk, by J. H. 
Daly, deputy clerk. 


6 4 | nswer. 
In the Superior Court ot the County of Fresno. State of California. 


THE PEOPLE OF THE STATE OF CALIFORNIA. Plaintiff. ) 
is. . No. 310. 
THE SOUTHERN Paciric RarLroap Company, Defendant. } 


Now comes the defendant, and answering the complaint of plain- 
tiff herein— 
l. 


Denies each and every allegation in said cou:plaint had, made, or 
contained, denies that the defendant is or at any time within five 
years last past has been a corporation existing under the laws of 
the State of California, or otherwise than as hereinafter set out. 
Denies that the defendant now 1S, Or ever Was, indebted to plaintiff 
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in any sum whatever for State or county taxes, percentage, costs of 
collection, or otherwise. Wenies that any taxes were levied or as- 
sessed against defendants or upon any of its property under its con- 
trol, or In its possession for the fiseal year ISS1. 

Defendant refers to and makes part of this subdivision the mat- 
ters and things stated in subdivisions two to thirty-seven, inclusive, 
of this answer. 


7 And for further and separate answer defendant avers: 
II. 
Defendant a corporation—Its place of business—Line of road— 
Stockholders. 


That it is a corporation existing under the laws of the United 
States and of the State of California (as will hereafter more fully ap- 
pear). ‘That the principal place of business of defendant now is, and 
for many years last past has been, in the city of San Francisco, State 
of California. ‘That a great number of its stockholders now are, and 
ever have been, citizens of the United States and residents of said 
State of California, while other of its stockholders now are, and ever 
have been, citizens of the United States and residents of States other 
than the State of California. ’ 


ILI. 
s. P. R. R.—The use and purposes thereof. 


That as such corporation it constructed a line of railroad, and 
procuring the rolling-stock and all appurtenances thereunto belong- 
Ing, known and designated as the Southern Pacifie railroad (of Cali- 
fornia), and described as foliows: Commencing on the waters of the 
Pacific Ocean, 1n the city and county of San Il rancisco, and extend- 
ly mn a southerly direction through portions of the county of San 
Francisco, and through the county of Santa Clara to Tres Pinos, in 
the county of San Benito, with a branch therefrom running from 
Carnadero, in the couUnLY of Santa Clara, tO Soledad, 1D the county 
of Monterey ; that said lineof railroad also extends from Huron, in 
Fresno county, to ¢ roshen, in Tulare county, and thence in a southerly 
direction, by Way ot Tehachapi Pass, Mojave, and Los Angeles, to the 
Colorado river at Fort Yuma, with three branches from said line at 
Los Angeles, extending respectively to Santa Monica, Wilmington, 
and Santa Ana,in the county of Los Angeles. That said line of 
railroad is connected with the ‘Texas WV Pacifie railroad ut El Paso, 
in the State of ‘Texas, by LWo railroads, to wit, the Southern Pacitice 
railroad (of Arizona), extending from Fort Yuma to the eastern 
boundary line of Arizona; and the Southern Pacifie railroad (of 
New Mexico), extending from said eastern boundary line across New 
Mexico to El Paso. That said several railroads are operated as one 
continuous line from a point near Marshall, in Texas, to the Pacific 
Ocean at San lrancisco, tor the uses and purposes and in the manner 
contemplated by the acts of Congress hereinafter referred to. 
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That from Tres Pinos to Huron the said Southern Pacific rail- 
road has not been completed, but, pending its construction, connec- 
tion between said points is made over the lines of the Central 
Pacific railroad. That defendant has not completed the construc- 
tion of the road from said Southern Pacifie railroad to the Colorado 
river to connect with the Atlantic & Pacific railroad, hereinafter 
referred to, but has the construction thereof under contract, and will 
soon have completed a road from Mojave, on the line of said South- 
ern Pacifie railroad to the Colorado river, there to connect with said 
Atlantic & Pacific, and with the said Atlantic and Pacific, when com- 
pleted, making a continuous line from Springfield, in the State of 
Missouri, to the Pacific Ocean, as contemplated by the act of Con- 
gress, hereinafter referred to, chartering the Atlantic and Pacifie 
Railroad Company. 

LV. 
Length of the road in the several counties. 


That of said Southern Pacific railroad (of California) there had 
been, prior to the first Monday in March, 1880, completed, and there 
was in operation in the several counties through which it runs, 
706.18 miles, to wit: In the city and county of San Francisco, 7.3 
miles; in the county of San Mateo, 21.10 miles; in the county of 
Santa Clara, 59.30 miles; in the county of Santa Cruz, 2.15 miles: 
in the county of.San Benito, 17.65 miles; in the county of Monterey, 
49.28 miles; in the county of Fresno, 17.93 miles; in the county of 
Tulare, 61.98 miles; in the county of Kern, 117.83 miles; in the 
county of Los Angeles, 139.48 miles; in the county of San Ber- 
nardino, 54.60 miles, and in the county of San Diego, 158.85 miles, 
and all within the State of California. 


7. 
Act of Congress of July 27th, 1866—Atlantic and Pacifie act. 


That on the 27th day of July, LS66, the Government of the United 
States undertook to construct, or cause to be constructed. a line of 
railroad from a point at or near the town of Springfield, in the State 
of Missouri, to the head waters of the Colorado ( ‘hiquito, and thence 
along the thirty-fifth parallel of latitude, as near as might be found 
suitable for a railroad route, to the ¢ ‘olorado river, at such pot as 
might be selected, and thence by the host practicable ana eligible 

route to the Pacific Ocean; and to that end Congress passed 
5 an act, entitled “An act eranting lands to aidin the COnSLrUC- 

tton of a railroad and telegraph line from the States of 
Missouri and Arkansas to the Pacific coast,” which act was approved 
on said 27th day of July, 1866, and to which act defendant here refers 
by title and makes it part of this answer. (See United States Stat- 
utes at Large, vol. 14, page 292.) That by said act certain persons 
therein named were made and erected into a corporation, under the 
name and style of the “Atlantic & Pacific Railroad Company.” 
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Intent of Congress in passing act of 1866. 


That the intent and purpose of Congress In passing said act was 
to secure the completion of a railroad from the Missouri river to the 
Pacific Ocean, with a branch toSan Francisco, and to secure the use 
thereof for all time to come to the Government of the United States 
for the transportation of its mails, troops, munitions of war, and 
publie stores. 


Vil. 
Like privileges and immunites granted to defendant. 
} « P sae ) 


That to facilitate the construction of said road, the Government 
of the United States, by said act of Congress, adopted the defendant 
as the instrument or agent of the United States to carry out the pur- 
poses aforesaid, and conferred upon defendant the same powers, and 
clothed defendant with the same privileges and immunities, which 
it conferred upon and clothed the Atlantic & Pacific Railroad Com- 
pany with, except that the said defendant was to construct that por- 
tion of said railroad between the Colorado river and the city and 
county of San Francisco. 

VIII. 
Acceptance of the conditions. 

That the said Atlantic & Pacific Railroad Company did organize 
under said act, and did obtain bona fide subscriptions to the stock of 
said company to the amount of one million dollars, with ten per 
centum paid within two years after the passage and approval of said 
act of Congress; and the said company and plaintiff did immediately 
after the passage of said act accept the terms and conditions thereof, 
and that said company and defendant have duly complied therewith.” 


LX. 
Roads constructed under said act. 


That the said company has nearly completed, and will, within a 
short time, have fully completed the whole of said road from Spring- 
field to the Colorado river; and defendant has constructed said road 
as aforesaid to Mojave, with the exception hereinbefore set out, and 
is prosecuting the construction thereof from said Mojave to a junc- 
tion with the road of the Atlantic & Pacific Company at the Colo- 
rado river; and that the whole of said road will be completed and in 
operation within the present year. 

X. 
Act of Congress of March 3d, 1871—Texas Pacific act. 

That on the 3d day of March, 1871, the Government of the United 
States undertook to construct, or cause to be constructed, a line of rail- 


road from Marshall, in the State of Texas, to San Diego, in the 
State of California, and from said line of road at the Colorado river 
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to construct, or cause to be constructed, a line of railroad which 


would connect the road from Marshall to San Diego with the line of 


road provided for in the act of ¢ ongress of July 27th, L866, herein- 
before referred to, and by means of said connecting road to connect 
the road from: Marshall to San Diego with the city of San Fran- 
cisco; and to that end Congress passed an act entitled “An act to 
incorporate the Texas Pacific Railroad Company, and to aid in the 
construction of its road, and for other purposes,” approved March 
3d, 1870, and subsequently, on the second day of May, 1572, passed 
an act entitled “An act supplementary to an act entitled An act to 
incorporate the Texas Pacific Railroad Company, and to aid in the 
construction of its road, and for other purposes,” approved March 
3d, 1871. To which acts defendant here refers by title, and makes 
them part of this answer. (See vol. 16, U.5. Statutes at Large, 573; 


vol. 17, Ld., 59.) 
Q Al. 


Provisions of said acts accepted by the Texas Pacific Railroad Com- 
pany and by defendant—their work thereunder. 

That immediately after the passage of said act of March, 1871, 

the Texas Pacific Railroad Company was organized in pursuance 


thereof, and it and defendant accepted all the terms and conditions of 


each of said acts of 1871 and 1872, and have fully and in every re- 
spect complied therewith, and under them and in compliance with 
the spirit and intent of said acts have completed the roads men- 
tioned in the third subdivision of this complaint. 


XII. 
Intent of Congress in passing the acts of 1871 and 1872. 


That the declared purpose of Congress in passing said acts was to in- 
sure the transportation of the mails, troops, munitions of war, 
supplies, and stores of the United States, and that Congress ex- 


pressly declared in said acts that no act of the companies, or either 


of them, nor any law of any State or Territory, should ever impede, 
delay, or prevent the companies mentioned from performing their 
obligations to the United States in that regard. 


XIII. 
Indebtedness of defendant secured by mortgage. 


That prior to the Ist day of January, 1881, the defendant was in- 


debted to divers persons, citizens of the United States, and many of 


them then and now citizens and residents of the State of California, 
in large sums of moneys advanced to construct and equip the rail- 
road hereinbefore described. ‘That to secure the payment of such 
indebtedness the said company long prior to the said first day of 
January, 1881,executed and delivered a mortgage upon said Southern 
Pacitic railroad, and all rolling-stock and appurtenances: that said 
indebtedness exceeded and still exceeds three thousand dollars per 


amet 
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mile of said road; that no part thereof has ever been paid, except 
the accruing interest, and that the whole thereof is now, and since 
the execution of said mortgage has been, a valid and subsisting in- 
debtedness against said company, and has been and still is secured 
by said mortgage. 
XLV. 
Assessment by State Board of Equalization. 


That on the 2d day of May, 1880, the State Board of Equalization of 
the State of California, pretending to act under and by virtue of the 
powers eonferred upon it by section 10 of article XIII of the con- 
stitution of the State of California, did make a pretended assessment 
for the purposes of taxation for the fiscal year of said State then 
next ensuing upon the franchise, roadway, road-bed, rails, and roll- 
ing-stock of said railroad against defendant. That said pretended as- 
sessment was made separately upon the franchise, roadway, road-bed, 
rails, and rolling-stock of said railroad, and was then and there soen- 
tered upon the minutes of said board. And that said assessment is 
the assessment upon which the several taxes mentioned in the com- 
plaint herein are based; and that no other assessment than the 
aforesaid was ever made of said property, or any part thereof, for 
said fiscal year. 
| , XV. 

Failure of State board to transmit assessment. 


That the State Board of Equalization never did at any time transmit 
said pretended assessment or any assessment of said property, or 
any part thereof, to the assessor, or to any of the authorities of said 
county, and never at any time caused the same to be entered upon 
the assessment roll of said county for said fiscal year, or for any 
other year, nor has said pretended assessment, or any part thereof, 
or any assessment against said defendant or said property, or any 
part thereof, ever been entered upon or made part of any assessment 


roll, book, or delinquent list, in or for said county. 


AV I. 
State board never apportioned assessment. 


Defendant avers, upon its information and belief, that neither 
said pretended assessment nor any assessment against defendant in 
respect to said property, or any part thereof, Was ever entered upon 
any assessment roll or book of said county of Fresno, nor upon any de- 
linquent list of said county, nor was any entry relative to the action 

of the said State Board of Equalization in respect.to the assess- 
10 ment or apportionment of said property, or any part thereof, 

ever entered upon said assessment roll or book, except a letter 
from the State Board of Equalization, addressed to the assessor of 
said county, and that said letter did not contain said assessment 
or any part thereof, nor a copy of said assessment or any part thereof, 
nor did it contain any apportionment thereof, as provided for in see- 


8 THE PEOPLE OF THE STATE OF CALIFORNIA VS. 


tion 10 of article XIII of the constitution of the State of California, 
hereinbefore referred to, or otherwise. 


XVII. 
No assessment was ever made or entered on the assessment roll. 


Defendant, upon information and belief, avers that neither said pre- 
tended assessment, nor any assessment against this defendant, or any 
other person or persons, in respect to. the said property, or any part 
thereof, was ever entered upon any assessment roll or book of said 
county of Fresno, nor upon any delinquent list of said county; nor 
was any entry relativeto the action of the said State Board of Equal- 
ization in respect to the assessment or apportionment of said property 
of defendant, or any part thereof, ever entered upon said assess- 
ment roll or book, except the said letter of the said State Board 


of Equalization. That said letter was copied by the assessor of 


Fresno county on or about the Ist day of June, 1881, upon the 
assessment. ‘That upon said assessment roll opposite said letter is 
entered in figures $205,545.00, and opposite said figures, under the 
head of taxes due, is entered in figures $5,029.37. That the same 
entries, and no others, appear upon the delinquent list of said county 
for said fiscal vear. That, as defendant is informed and _ believes, 
and upon such information and belief charges the truth and fact to 
be, there are in respect to the said property, and in respect to pe- 
titioner, no other or further entries upon any assessment roll, book, 
or delinquent list of said county. 


XVIII. 


State board pretended to assess the whole of said property to de- 
fendant. 

That the State Board of Equalization, in making the said pretended 
assessment, pretended to assess to and against defendant the whole 
of said railroad, roadway, road-bed, rails, rolling-stock and fran- 
chises, and failed to deduct therefrom the value of the mortgages 
given and existing as aforesaid thereupon to secure the indebtedness 
of said company to the holders of said bonds. 


XIX. 
State board did not treat said mortgage as an interest in the prop- 
' erty. 


That in making sald pre tended assessment the said State Board 
of Equalization did not deem or treat said mortgages as an interest 
in said property, but did assess the whole of said property Lo the de- 
feudant in the same manner it would haye done had there been no 
mortgage thereon. 

XX. 
Pretended assessment and apportionment made before any other 
assessments in the State. 


That the time the said pretended assessment was made and said 


~e 


~~ 
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pretended apportionment was made by the State Board of Equali- 
zation no assessment book or roll for the said fiscal year had been 
completed or was in existence, nor had a single assessment or valu- 
ation for the purposes of taxation for said fiscal year been ascer- 
tained or fixed as provided by law or otherwise, and that said board, 
in making said valuation and apportionment, neither did nor could 
exercise any of the powers relative to the equalization of values for 
the purposes of taxation. 
AAL. 
Authority exercised by State board violates provisions of Four- 
teenth Amendment. 


That under the constitution of the State of California the board . 
of supervisors of the several counties of the State constitute boards 
of equalization for their respective counties, whose duty it Is to 
equalize the valuation of the taxable property in the county, except 
the franchise, roadway, road-b ad. rails, une rollfne-stock of rail- 
roads operated In more than one COUNLY O! the State: and that Lo 


such boards the owners of all property, except as above stated, have 
the mght nd privilege LO apply for the correction of the assessed 

values of such property, and have the rightand privilege of a 
1] hearing before the said loca] boards of spualization. That by 


the provisions of the constitution of California, and the laws 
thereof, this rightand privilege,or any right and privilege, to be heard 
in relation to the said assessment, is denied in respect to the prop- 
erty in question. All of which defendant avers 1s contrary to the 
provisions of the Fourteenth Amendment of the Constitution of the 
United States. 

XXII. 
Further violation of Fourteenth Amendment. 

That the said State Board of Kqualization hever atl any time 
made or had any rule or regulation relative to the assessment or 
valuation of railway property of any kind, nor never made or had 
any rule to yovern of regulate Its proceedings for the exercise of the 
powers conferred upon it by section 10 of article. XLII of the con- 
stitution of California. 

XAT. 
Further discrimination. 


That the power conferred Upon the State Board of Equalization by 
section ten of article XIII of the constitution violates the provisions 
of said Fourteenth Amendment, for that said section, as to such pow- 
ers, is self executing and complete, and does not provide for personal 
or other notice to be civen to the parties to be affected by the exer- 
cise of such powers, and does hot provide for i full Or any opportu- 
nity of time, place, or tribunal for such parties to be heard in de- 
fense of their rights; and that from, under, and by said provision 
of the constitution of the State of California the liability of owners 
of such property to taxation, and the amount thereof, may be fixed 
without notice or an opportunity to be heard. 

2—YS8O 
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AALV. 
Further discrimination. 

That the provisions of the constitution of the State of California 
providing for the assessment of railroad property operated in more 
than one county is in contravention of the provisions of said Four- 
teenth Amendment of the Constitution of the United States, in this, 
that it discriminates against the owners of railroad property operated 
in more than Ohne COUNTY | in this, that whi reas, under section four 
of said article XIII of the constitution of the State of California, if 
the owner of other kinds of real property have a mortgage, lien, or 
iIncumbrance ther on, be 1s not lable tO assessment or taxation upon 


: 


such property, hor for the value of his interest in such real estate 
over and above the value of such mortgage, lien, or incumbrance: 
whereas in case of railroad property no such allowance or deduc- 
tion Is made , had, or allowed with respect LO any mortgage, lien. or 


iIncumbrance there may be upon such property. 
AAV. 
Further discrimination. 

That all owners of railroad property, operated in more than one 
county, by virtue of the provisions of said section ten, of article XITI, 
which relate to the assessment by the State Board of Mqualization 
of such prope rty, are denied any protection from the laws of the 
State of California, which— 

(a.) Require that property shall be taxed in proportion to its 
value. 

(6.) Require such proportions to be ascertained by a general law. 

(c.) Require that before liability be fixed an opportunity to be 
heard must be given. 

(d.) Gaive an appeal from the assessor to boards of equalization. 

(e.) Require the assessment to be made in the county, and pre- 
vent its being made in localities distant from the situs of the prop- 
erty. 

(f.) Which prescribe mode and manner of the assessment. 

( 9.) Which allow deductions for indebtedness secured by mMort- 
gave. | 

And defendant avers that at and before and ever since the adop- 
tion of the constitution of California, now in force, there were and 
are existing under the laws of said State corporations of various 
kinds formed for the purpose of and actually operating and doing 
business, and holding and using and operating property in more 
than one county in said State, and that at all of said times there 
were and there now are divers natural persons, residents of said 
State, operating property in more than one county in said State, and 
that at all of said times there were and now are railroads owned bv 
corporations formed under the general laws of said State which are 
only operated in one county. That by the provisions of section ten 
of article XIII of said State constitution persons operating railroads 
in more than one county in the State have been singled out from 
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all other persons operating property in more than one county and 
denied the right, common to all other persons, to appeal for relief 
from over valuations of their property by assessors to the local board 
of equalization and denied thie rights and privileges accorded by 
the laws tO all other persons n that respect 


12 AAV I. 
System adopted by said board violates rules of equality. 


That thy stat Board of Equalization 1 making said pretended 
nt of the said roadway of defendant did willfully and de- 
ly include in the valuation of said roadway the value of fences 
erected upon the land of coterminous proprietors; and did willfully 
and designedly value the said roadway at a greater value than the 
value of other property similarly situated, and greater than its actual 
value, upon the ground that such increased valuation should be 
made because the title of defendant ther tO Was acquired by con- 
demnation. 

That the value of such fences which were not the property of de- 
fendant nor the property of the owners of said roadway, and the in- 
creased value aftixed LO the roadway bY the SVst i adopted by the 
board, are blended in said pretended. assessment, and that there is 
no mode or means by which such illegal valuations can be separated 
from those which may be legal. 

Defendant, upon its information-and belief, avers that the said 
State Board of Equalization adopted a system ol valuation in respect 
LO all the property mentioned and rr ferred to in section 10 ot 
article XIII of the Constitution, which defines the power of said 
board, which system was by said board intended to and which 
did operate unequally, and which was intended to and did 
violate the rule prescribed by said section—t all of such property 
should be assessed at its actual value. That the system so adopted 
was applied by the said board in making said pretended assessment 
of the sald prope rty, and in making the assessment oj all property 
in the State over which the pretended auuthority of said board exX- 
tended. 

That sed SYSU ni Wa to include within the value ot the roadway 
the value of the fences ow ned and POSSeCsst d by cote rminous proprie- 
tors, ana to value sed roadway an double its actual value, because 
the right thi revo Was acquire d DV condemnation. That said system 
relative to the rolling-stock of railroads was to value the same at 
sixty per cent. above its actual COST when hew, and to value such 
rolling-stock at double its actual value. That said system, relative 
to the franchise, was to value it at $2,000 per mile, when the actual 
value, ils the board wel] knew. of said fran hise as an entirety did 
not exceed twenty-five dollars. That said Syste lt as lO the valuation 
of other property to be assessed by the said board was to value it at 
double its actual value. That the said system was by the said board 
adopted and Was by it applied in making all mssessments made by it 
with the intent and purpose wrongfully and unlawfully to cause the 
persons and property assessed by it to pay double the rate of State 
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and county taxes paid by the owners of property assessed by the 
local authorities. And defendant avers, upon its information and be- 
lief, that the said board applied the said system in making the 
pretended assessment against the property upon which the taxes 
mentioned in the complaint are based. And defendant, upon its 
information and belief, avers that the said State Board of Equaliza- 
tion, in making said pretended assessment, did not value any of said 
property at its actual value, but did intentionally, and for the pur- 
pose of making defendant pay an unequal proportion of State and 
county taxes, assess the said property at double its actual valye. And 
defendant avers that the general rule in this State has been to assess 
property at not over two-thirds its cash or actual value, and that this 
rule was adopted and acted upon by all local assessors in the State, 
and by the said State board, except in the exercise of the power con- 
ferred by section 10, art. XLII of the State constitution for said fiscal 
year, and that all property save that assessed by the said State board 
under said section has been valued and assessed at one-third less 
than its actual value, and that the taxes have been collected on val- 
uations so made. 
XXVIT. 
Defendant’s franchise a Federal one. 


And defendant, upon its information and belief, avers that under 
and by virtue of the said several acts of Congress defendant became, 
and ever since has been, a Federal corporation, and has held its fran- 
chise and exercised all its corporate powers under the Government 
of the United States. 

XXVITI. 
Corporate powers in part derived from acts of Congress. 

And defendant, upon its information and belief, avers that if, by 
virtue of the several acts of Congress herein referred to, it did not 


become a Federal corporation, yet it holds under the Government of 


the United States all the corporate powers and franchises granted to 
it by the said several acts of Congress as the trustee of the said Gov- 
ernment, and for the governmental uses and purposes specified in 
said acts. 
13 AXLX. 

That the franchise of defendant is not subject to State taxation. 


That under and by virtue of the said several acts of ( ‘ongress here- 
inbefore referred to the plaintiff was by the Government of the 
United States selected as the means and instrument of that Govern- 
ment to construct the railroad hereinbefore described. and to keep 
and maintain the same in repair, to the end that the said Govern- 
ment might, when occasion required, use the same for the transpor- 
tation of its armies and military stores, and for such other purposes 
as said Government might, in the execution of its powers, desire to 
use the same. That the Government of the United States has never 
given to the State of California the right to lay any tax upon the 


Se a 
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franchise, existence, or operations of defendant. That such a tax 
would hinder and impede the lawful operations of the Government 
of the United States; would hinder, delay, and prevent the defend- 
ant from performing, as aforesaid, its obligations’ to the United 


‘States, and would nullify and prevent the enforcement of the said 


several acts of Congress. 
$$ oO 
Whole franchise assessed. 


That the said pretended assessinent made by the State Board of 
Equalization is upon the whole of the franchises of defendant, and 
that the said board, in valuing the same, included the value of all 
the franchises held and corporate powers exercised by defendant 
under said acts of ¢ ‘ongress, 


XXXI. 
Tax upon the franchise blended with tax upon other property. 


That the State Board of Equalization, in making said pretended 
assessment, included and assessed the franchise of defendant, and in 
making said pretended apportionment included in the valuation 
affixed to the property of defendant the value thereof, but that such 
value is not separately stated in said apportionment, nor upon any 
assessment roll or delinquent list of said county, but such value is 
in said pretended apportionment and upon the assessment roll and 
delinquent list of said county blended with the values affixed to the 
roadway, road-bed, ete., and cannot on either be distinguished or 
separated from such other values, and that the tax upon said fran- 
chise is in like manner blended with and cannot be separated from 
the tax on said roadway, road-bed, ete. 


»O Sait 
Valuation excessive. 


Than neither the franchise, roadway, road-bed, rails, or rolling-stock 
were assessed by the State Board of Equalization in said pretended 
assessment at their actual value, or in proportion to their value, but 
were wilfully and intentionally assessed greatly in excess and out of 
proportion to such value, and greatly in excess of and out of propor- 
tion to the rate at which all other property in said State is valued, 
for the purposes of taxation, to wit, one hundred per cent. in excess 
thereof. 

XXXITTI. 
Sole authority upon which tax is based. 

That said pretended assessment is the only assessment of said prop- 
erty, and the pretended tax, for non-payment of which this action is 
brought, is founded upon said pretended assessment and upoh ho 
other assessment. 
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XXXIV. 
County tax not the same in all townships and districts. 


The defendant, upon its information and belief, avers that the tax 
levied by the Board of Supervisors for said fiscal year was not fixed 
at the same rate in every township and district in said county. And 
defendant, upon its information and belief, avers that said tax was 
levied by said board without authority of law, and that the same 
was illegally placed upon said assessment roll or book and delin- 
quent list without authority. That upon the assessment roll and 
delinquent list of said county the said several taxes, State, county, 
township, and district, are blended and cannot be separated. 


io € 4g 
State tax void. 


And defendant, upon its information and belief, avers that the 
State Board of Equalization never at any time did for the said fiseal 
year fix or determine any rate of taxation for State purposes, and 
that the sum and the whole thereof claimed in the complaint for 

State taxes for said fiscal year is illegal and void. 
14 And for further and separate answer defendant avers : 
AAAV I. 
Plaintiff’s causes of action based upon assessment by State Board of 
Equalization. 

That on the 2 day of May, 1881, the State Board of Equalization of 
the State of California, pretending to act under and by virtue 
of the powers conferred upon it by section ten of article XIII of 
the constitution of the State of California, did make a pretended 
assessment for the purposes of taxation for the fiscal year of 
said State then next ensuing upon the franchise, roadway, road-bed, 
rails, and rolling-stock of the railroad hereinbefore deseribed and 
known as the Southern Pacific railroad, against this defendant: 
that said pretended assessment was made separately upon the fran- 
chise, roadway, road-bed, rails, and rolling-stock of said railroad, 
and was then and there so entered upon the minutes of said board ; 
that the said pretended assessment is the assessment upon which 
the several taxes mentioned in plaintiff’s complaint are claimed to 
be due, and that no other assessment than such pretended assess- 
ment was ever made against or upon said property or any part 
thereof. 

AXXVIT. 
Property not assessed to the owner. 


That at the time said pretended assessment was made Loyd Tevis 
and D. O. Mills were, and for more than three years prior thereto 
had been, the owners and claimants of all the franchises, roadway, 
road-bed, rails, and rolling-stock of said Southern Pacifie railroad, 
and of all the property, real and personal, against or upon which 
said pretended assessment was made ; that said property was by the 
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defendant duly and lawfully conveyed to the said Mills and Tevis 
on the first day of April, 1875, by a conveyance duly acknowledged 
and entitled to record, and which was afterwards, to wit, within said 
year 1875, duly recorded in the proper book in the recorder’s 
office in each of the counties into and through which said road 
runs or is situated; that said conveyance ever since has been 
and still is of record as aforesaid and in full force and effect; that 
under and by virtue of the provisions of section 863 of the Civil 
Code of California, and the provisions of section 2924 of said Code as 
amended in 1874, said conveyance transferred to the said Mills and 
Tevis the whole estate of defendant in said property, and from 
thence hitherto, by reason of said conveyance and said provisions of 
the said Code, the defeudant has had no estate or jnterest in said 
property or any part thereof. 

And defendant avers that at the time said pretended assessment 
was made the Central Pacific Railroad Company, a corporation duly 
organized and existing, was, and for more than three years prior 
thereto had been, in the full, open, and notorious possession and 
control of all of said property lying or being within the counties of 
Kern, Fresno, Tulare, Los Angeles, San Bernardino, and San Diego, 
or in either of said counties. 

And defendant avers that at the time said pretended assess- 
ment was made the defendant was not, nor had it been for more 
than three years prior thereto, the owner or claimantof the said 
Southern Pacific railroad, or of any part or portion of the prop- 
erty upon or against which pretended assessment was made, nor 
wus it at the time said pretended assessment was made, nor at 
any time within three years next preceding the time of the making 
of said pretended assessment, in the possession of, or control of, said 
property, or any portion thereof, situated within the said counties last 
above mentioned, or within either of them. 

Wherefore defendant prays it be hence dismissed, with costs. 

P. D. WIGGINTON, 
Attorney for Defendant. 
CREED HAYMOND, Of Counsel. 


15 Verification. 


STATE OF CALIFORNIA, ne 
City and County of San Francisco, ee 


J. L. Willeutt, being first duly sworn, on oath says: That he is 
an officer, to wit, the secretary of the corporation defendant herein; 
that he has read the foregoing answer and knows the contents there- 
of; that the same is true of his own knowledge, except as to those 
matters therein stated on his own information or belief, and as to 
those he believes it to be true. 

Subscribed and sworn to before me, this 29th day of April, A. D. 
1882. 

[ SEAL. | CHARLES J. TORBERT, 
Notary Public in and for the City and County of 
San Francisco, State of California. 
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16 Endorsed: No. 375. Superiorcourt, county of Fresno. The 


People, &c., plaintiff, vs. The Southern Pacitic Railroad Com- 
pany,defendant. Answer. Dueservice of the within answer admitted 
this 26day of May, 1882. D.8. &8.L. Terry, by W. D. Grady, attorney 
for plaintiff. Filed 26th May, 1882. <A. M. Clark, clerk, by A. C. 
Williams, deputy clerk. P. D. Wiggington, attorney for defendant. 
Residence, San Francisco, 330 Pine St. 


17 Petition. 
In the Superior Court, County of Fresno, State of California. 


THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, ) 
v8. > No. 375. 
THE SourHEerN Pacrric RatLroap Company, Defendant. J 


To the honorable the superior court in and for the county of Fresno, 

State of California: 

Your petitioner, The Southern Pacific Railroad Company, respect- 
fully shows: 

That your petitioner is the sole defendant in the abeve-entitled 
action now pending in this honorable court. 

That said action was brought on the 22d day of April, 1882, the 
complaint therein having been duly filed on said date. 

That the defendant has on this day, and before the filing of this 
petition, appeared in said action, and filed an answer to the com- 
plaint of plaintiff. 

That no term of this court has been held since this action; and 
this petition is filed before the term at which the cause could be 
first tried. 

That no trial of said action has been had, and this petition is filed 
before the trial thereof. 

That said action is a suit of a civil nature at law, and arising 
under the Constitution and laws of the United States, and that the 
matter in dispute exceeds, exclusive of costs, the sum and value of 
five hundred dollars. 

That said action is brought by the plaintiff to recover from the 
defendant on account of taxes claimed by the plaintiff to be due 
and payable from the defendant for State and county purposes, as 
will more fully appear by a reference to the plaintiff’s complaint on 

file herein. 
18 That the assessment described in the complaint and answer, 
and which the plaintiff in this action claims to be due and 
payable, is an assessment which the State Board of Equalization of 
the State of California pretended to make under and by virtue of 
the authority conferred upon the board by section 10 of article XIII 
of the State constitution. 

That the defendant claims in this action that said provisions of 
the constitution of the State of California, and the authority thereby 
conferred upon said State Board of Equalization, violate the pro- 
visions of the Fourteenth Amendment to the Constitution of the 
United States, in this, that its effect is to deprive the defendant of 
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its property without due process of law, and that under it the de- 
fendant is denied any protection-from the general laws of the State 
of California, which— 

First. Require that property shall be taxed in proportion to its 
value: s 

Second. Require such proportions to be ascertained by a general 
law : 

Third. Require, before the liability is fixed, that the right to be 
heard must be given ; 

Fourth. Which give an appeal from the assessor to another 
tribunal ; 


Fifth. Require the assessment to be made in the county, and pre- 
vent its being made in localities distant from the situs of the prop- 
erty ; 


Sixth. Prescribe the mode and manner of the assessment; and 

Seventh. Which allow deductions from indebtedness secured by 
mortgage ; | 

Mighth. Which require property to be assessed at its actual value. 

That in the assessment and apportionment described and men- 
tioned in the aubswer the franchise ol th cle ri ndant ana the whole 
thereof is included in the valuation, and so blended with the other 
assessments and valuations that it cannot be distinguished there- 
from; and defendant claims in this action that under and by virtue 
of the acts of Congress of July 27th, 1866, and March 3d, 1871 
(which acts are referred to in said answer), the defendant was by the 
Government of the United States selected as an instrument and 
means of that Government to carry into execution the said several 
acts of Congress; and defendant further claims in this action that 
under and by virtue of said several acts of Congress the State has 
no power to impose a tax upon the franchise or operations of de- 
fendant, and that such tax violates the provisions of said several 
acts of Congress. 

That prior to the Ist day of January, 1881, the defendant was 
indebted to divers persons, citizens of the United States, and many 
of them then and now citizens and bona fide residents of the State of 
California, and others of them then and now citizens and bona fide 
residents of other States of the Union, in large sums for moneys ad- 
vanced to construct and equip its railroad described in the answer 
herein. That to secure the payment of such indebtedness the de- 
fendant long prior to the said day executed and delivered a mort- 
gage upon its railroad ard all rolling-stock and appurtenances, and 
upon a large number of tracts of land situated in different counties 
of the State of California, which said tracts of land then were, and 
ever since have been, the property of defendant. That said indebt- 
edness exceeded and still exceeds three thousand dollars per mile of 
said road. That no part thereof has ever been paid except the 
accruing interest,and that the whole thereof is now, and since the exe- 
cution of said mortgage has been, a valid and subsisting indebtedness 
against said company defendant, and has been, and still is, secured 
by said mortgage. 

That the said pretended assessment made as aforesaid by said 


d—98O 


-_ 


18 THE PEOPLE OF THE STATE OF CALIFORNIA YS. 


State Board of Equalization included the whole value of said prop- 
erty without any deduction therefrom. That under the constitu- 
tion of the State of California, when property other than property 
such as is described in the complaint is assessed and valued for the 
purposes of taxation, it is the duty of the assessor making such valu- 
ation to deduct from the value of such property all indebtedness 
secured by mortgage or lien upon the property. That the supreme 
court of the State of California. the highest tribunal in said State, has 
decided that defendant (and others similarly situated) is not entitled to 

the protection of the Fourteenth Amendment ofthe Constitution 
19 of the United States, is not a means or instrument of the 

Federal Government: that its franchise Is a sessable and sub- 
ject to taxation without the consent of the Federal Government, 
and that defendant and others similarly situated are not entitled to 
the reduction hereinbefore referred to; that said decision of the su- 
preme court of the State of California is in full foree and 1s binding 
upolh the inferior courts of} the state, and especially Upon this court ; 
that the facts stated in the answer herein are true, which answer de- 
fendant refers to and makes part of this petition; that defendant 
is the corporation mentioned in the said several acts of Congress 
hereinbefore referred LO, and that the railroad ot defendant, which 
has been assessed by the State Board of Equalization, is the road 
constructed, operated, and maintained by defendant under the said 
several acts of Congress; that the plaintiff in said action will rely 
upon the decision of the supreme court of th State of California, 
and that the construction of said several acts of Congress and of the 
Fourteenth Amendment to the Constitution of the United States 1s 
in this action disputed, and must necessarily be adjudged and de- 
termined herein; and that if said adjudication and determination 
be in favor of defendant and against that heretofore made by the 
supreme court of the State of California, such adjudication and de- 
termination will be conclusive in favor of defendant upon the merits 
of this action; that this is a suit arising under the Constitution and 
laws of the United States. 

That your petitioner has made and filed with this petition a bond 
in the penal sum of five thousand dollars, with good and_ sufficient 
surety, conditioned that your petitioner shall enter in the circuit 
court of the United States, to be held in the district of California. in 
the ninth circuit. Oli the first day of its next session. il COPV ot the 
record in said suit, and shall pay all costs that ay be awarded by 
the sald circult eourt 1 said eourt shall hold that sald sult was 
wrongtully or Improperly removed thereto, and also shall appear in 
said cirenit court and enter special bail in said suit if special bail 
was originally requisite therein, and shall do all such other and 
further appropriate acts as by the act of ¢ ongress approved March 
3, 1875, entitled “An act to determine the jurisdiction of cireuit 
courts of the United States and to regulate the removal of causes 
from State courts, and for other purposes,” are requisite to be done 
upon removal of a suit ina circult court of the United States from 
a State court; and your petitioner is ready and willing to give such 
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other and further bonds and to do all such other acts as may be 
lawfully required. 

Your petitioner therefore prays that this honorable court will 
accept this petition and said bond and proceed no further in said 
suit, and that said suit may be removed into the cireuit court of the 
United States in and for the district of California, in the ninth cir- 
cult, as required by statute of the United States in such cases made 
and provided, 

And your petitioner will ever pray, ete 

P. D. WIGGINGTON, 


Atlorne 7 | for Pi titione y. 


2U Endorsed: No. 3875. In the superior court, county of resno. 

The People of the State of California, plaintiff, vs. The South- 
ern Pacific Railroad Company, defendant. Petition for transfer to 
circuit court. Filed 26th May, 1882. A. M. Clark, clerk, by —— 
deputy. P. D. Wiggington, attorney for petitioner, San Francisco, 
Cal. Creed Haymond, of counsel. 


2] Bond (pil Removal. 
In the Superior Court. County of Fresno. State of California. 


THe PrEorLE OF THE STATE OF CALIFORNIA, Plaintiff, ) 
US. >» No. 375. 
THe Souruern Pactric Raitroap Company, Defendant. ) 
Know all men by these presents, that we, The Southern Pacifie 
Railroad Company, as principal, and Leland Stanford and Charles 
Crocker, as sureties, are held and firmly bound unto The People 


| 


of the State of California, plaintiffs, in the sum of five thousand 
dollars, to be paid to the said plaintiffs; for which payment, well and 
truly LO be made, we bind ourselves, our and each ot our heirs, 
executors, and administrators, jointly and severally, firmly by these 
presents, 
Sealed with our seals and dated this Ist day of May, 1882. 
Whereas the above-entitled action was brought, on or about the 
v of Apnl, 1882, in the superior court in the county of 


22] I. ot 
Califorma, and the same is now pending in said 
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superior ¢ ur Di suid The People of the State of California against 
sald Southern Pacitie Reulroad Company, Lildi is removable into the 
circuit court of the United States in and tor the distriet of California, 
in the ninth circuit, under and by that certain act of Congress of the 
United States approved March 3, 1875. entitled “An act to deter- 
mine the jurisdection of cireuit courts of the United States and to 
regulate the removal of causes from State courts, and for other pur- 
POSCS , 

And whereas said The Southern Par ific Railroad Company has 


made, and is about to file herewith, its petition in said suit in said 
superior court in and for the county of [resno, State of California, 
for the removal of said suit into said circuit court of the United 
States. to be held in the said district of California, in the ninth 


circuit: 


i 
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Now, the condition of this obligation is such, that if said The 
Southern Pacific Railroad Company shall enter in such cir- 
22 cuit court of the United States on the tirst day of its next 
session a copy of the record in said suit, and shall pay all 
costs that may be awarded by the said circuit court if said court 
shall hold that such suit was wrongfully or improperly removed 
thereto, and also shall there appear and enter special bail in such 
suit, if special bail was originally requisite therein, and shall do all 
such other appropriate acts as by the sald act ol (Congress are Tre- 
quired to be done upon the removal of a suit from a State court into 
the cireuit court of the United States, then this obligation to be void: 

otherwise to remain in full force and virtue. 

SOUTHERN PACIFIC RAILROAD COMPANY, 
By J. L. WILLCUTT, Secretary. 


LELAND STANFORD. ' TSRAL. 
CHAS. CROCK ER. pare 
STATE OF CALIFORNIA, 


. , » cy : . > SS 
City and ¢ ounty of San Francisco, } 


Leland Stanford and Charles Crocker, the sureties in the foregoing 
obligation, being duly sworn, each for himself says: That he is a 
resident of the State of California and a freeholder therein, and 1s 
worth the sum of five thousand dollars over and above all his just 
debts and liabilities, exclusive of property exempt by law from exe- 
cution. 

LELAND STANFORD. 
CHAS. CROCKER. 


Subscribed and sworn to before me, this Ist day of March, 1882. 
[t. s.] CHARLES J. TORBERT, » 
Notary Public in and for the City and County of 
San Francisco. State of California. 


[ hereby approve of the above sureties, and accept and approve 
the foregoing bond. 
Dated May 26th, 1882. 
Ss. A. HOLMES, 


Supe ror Judge. 


25 Endorsed: No. 375. In the superior court, county of Fresno. 

The People, WC.., plaintiff, vs. ‘he Southern Pacific Railroad 
Company, defendant. Bond. Filed 26th May,1882. <A. M. Clark, 
clerk, by , deputy. P. D. Wiggington, attorney for petitioner, 
san lrancisco, Cal. Creed Haymond, of counsel. 


24 Clerk’s Certificate. 


STATE OF CALIFORNIA. } 
County of Fresno, | 


P s Ss CM 


I, A. M. Clark, county clerk and clerk of the superior court in 
and for said Fresno county, do hereby certify the foregoing to be 


© a liegt 


a a 
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full, true, and correct copies of the original complaint, summons 
answer, petition, and bond in the action therein entitled now re- 
maining on file in my office. And I further certify that the fore- 
going is a copy of the whole of the record in said action now on file 
In my office. 

In witness whereof, I have hereunto set my hand and affixed the 
seal of said court, this 20th day of June, 1882. 


[SEAL. | A. M. CLARK, Clerk. 


Endorsed: In the circuit court of the United States for the 
25 district of California. Record on removal of cause from 
superior court of Fresno county. Filed July 10,1882... L. 5S. 

B. Sawyer, clerk. 


26 Ame nded Answer. 


In the Circuit Court of the United States, Ninth Cireuit, District of 
California. 

Tur PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, ) 

US. Y 

Tue Sournern Pactric Rartroap Company, Defendant. } 


No. 2846. 


Now comes the defendant, and by leave of the court first had and 
obtained files this its amended answer: 


[. 


[t denies each and every allegation in said complaint had, made, 
or contained. 

Denies that it is now or at any time within five years last past has 
been a corporation existing under laws of the State of California, or 
otherwise than as hereinafter set out. Denies that 1: now is or ever 
has been indebted to plaintiff in any sum or sums whatever for 
State or county or any other taxes. Denies that it is indebted to 
plaintiff in dny sum or sums whatever for per cent., penalty, inter- 
est, or costs, as alleged in said complaint, or otherwise. 

Denies that any taxes were levied or assessed against any prop- 
erty in its possession or under its control for the fiscal year 1881. 

Defendant refers to and makes part of this subdivision the matter 
stated in subdivisions 2 to 33 of this answer. 


27 And for further and separate answer defendant avers as fol- 
lows: 


IT. 


Defendant a corporation—lIts place of business—Line of road— 
Stockholders. 


The defendant is a corporation existing under the laws of the 
\'nited States and of the State of California (as will hereafter more 
fully appear). The principal place of business of defendant now is, 
und for many years last past has been, in the city of San Francisco, 
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State of California. Some of its stockholders and members now are. 
and ever have been, citizens of the United States, resident in said 
State of California; and some of its stockho!ders and members now 
are, and ever have been, citizens of the United States, resident in 
States other than the State of California. In the year 1868 it was 
duly organized under an act of the Legislature of the State of Cali- 
fornia, approved May 20th, 1861, entitled “An act to provide for the 
incorporation of railroad companies and the management of the 
affairs thereof, and other matter relating thereto; ” and the term of 
its existence was fixed at fifty years from the date of its organiza- 
tion; and it is still a corporation duly organized under said law, 
except in so far as its organization, existence,and character may be 
affected or modified by the Federal statutes hereinafter referred to. 


ITT. 
S. P. R. R.—The uses and purposes thereof. 


As such corporation, it constructed a line of railroad, and procured 
the rolling stock and all appurtenances thereunto belonging, known 
and designated as the Southern Pacific Railroad (of California), de- 
scribed as follows: Commencing on the waters of the Pacific ‘ cean, 
in the city and county of San Francisco, and extending in a south- 
erly direction through portions of the county of San l'rancisco, and 
through the county of Santa Clara to Tres Pinos,“in the county of 
San Benito, with a branch therefrom running from Carnadero, in 
the county of Santa Clara, to Soledad, in the county of Monterey. 
Said line of railroad also extends from Huron, in Fresno county, to 
Goshen, in Tulare county, and thence in a southerly direction by 
way of ‘Tehapechi Pass, Mojave, and Los Angeles, to the Colorado 
river at Fort Yuma, with three branches from said line at Los An- 
geles, extending, respectively, to Santa Monica, Wilmington, and 
Santa Ana, in the county of Los Angeles. Said line of railroad is 
connected with the Texas & Pacific railroad at Sierra Blanea, in the 
State of Texas, by three railroads, to wit, the Southern Pacific rail- 
road (of Arizona), extending from Fort Yuma to the eastern bound- 
ary line of Arizona, the Southern Pacific railroad (of New Mexico), 
extending from said eastern boundery line across New Mexico to the 
western boundary of ‘Texas, and the Galveston, Harrisburg and San 
Antonio railroad, extending from said last-named boundary to 
Sierra Blanca. Said several railroads are operated as one continu- 
ous line from a point near Marshall, in Texas, to the Pacific Ocean 
at San Francisco, for the uses and purposes and in the manner con- 
templated by the acts of Congress hereinafter referred to. 

From Tres Pinos to Huron the said Southern Pacifie railroad has 
not been completed, but, pending its construction, connection between 
said points is made over the lines of the Central Pacific railroad. 
Defendant has not completed the construction of the road from said 
Southern Pacifie railroad to the Colorado river.at Or near the Needles, 
to connect with the Atlantic & Pacific railroad, hereinafter re- 
ferred to, but has the construction thereof under contract, and will 
soon have completed a road from Mojave, on the line of said South- 
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ern Pacific railroad, to the said point on the Colorado river, there to 
connect with said Atlantic & Pacific, and with the said Atlantic & 
Pacific, when completed, making a continuous line from Springfield, 
in the State of Missouri, to the Pacific Ocean, as contemplated by 
the act of Congress, hereinafter referred to, chartering the Atlantic 
& Pacific Railroad Company. 
lV. 
Length of the road in the several counties. 


Of said Southern Pacific railroad (of California) there had been, 
prior to the first Monday in March, 1880, completed, and there was 
In operation in the several counties through which it runs, 711.51 
miles, to wit: In the city and county of San Francisco, 7.56 miles ; 
‘In the county of San Mateo, 25.10 miles; in the county of Santa 
Clara, 59.50 miles; in the county of Santa Cruz, 2.15 miles; in the 

county of San Benito, 17.65 miles; in the county of Monterey, 
zd 19.28 miles;.in the county of Fresno, 17.95 miles; in the 

county of Tulare, 61.98 miles; in the county of Kern, 117.83 
miles ; in the county of Los Angeles, 139.48 miles; in the county 
of San Bernardino, 54.60 miles, and in the county of San Diego, 
158.85 miles, and all within the State of California. 


¥ 
Act of Congress of July 27th, 1866—Atlantie and Pacifie act. 


On the 27th day of July, 1866, the Government of the United States 
undertook to construct, or cause to be constructed, il line of railroad 
from a point at or near the town of Springtield, in the State of Mis- 
souril, to the headwaters of the Colorado Chiquito, and thence along 
the thirty-fifth parallel of latitude, as near as might be found suita- 
ble for a railroad route, to the Colorado river, at such point as might 
be selected, and thence by the most practicable and eligible route to 
the Pacific Ocean; and to that end Congress passed an act, entitled 
“An act granting lands to aid in the construction of a railroad and 
telegraph line from the States of Missouri and Arkansas to the Pacific 
coast,” which act was approved on said 27th day of July, 1866, and 
to said act defendant here refers by title, and makes it part of this 
answer. (See United States Statutes at Large, vol. 14, page 292.) By 
said act certain persons therein named were made and erected into 
a corporation, under the name and style of the “Atlantic & Pacifie 
Railroad Company.” 

Vi. 
Intent of Congress in passing act of 1566. 


The intent and purpose of Congress in passing said act was to se- 
cure the completion of a railroad from the Missouri river to the 
Pacifie Ocean, with a branch to San Francisco, and to secure the use 
thereof for all time to come to the Government of the United States 
for the transportation of its mails, troops, munitions of war, and pub- 
lic stores. 
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VIL. 
Like privileges and immunities granted to defendant. 


To facilitate the construction of said road the Government of the 
United States, by said act of Congress, adopted the defendant as the 
instrument or agent of the United States, and conferred upon de- 
fendant the same powers and clothed defendant with the same privi- 
leges and immunities which it conferred upon and clothed the 
Atlantic & Pacific Railroad Company with, except that the said de- 
fendant was to construct only that portion of said railroad between 
the Colorado river and the city and county of San Francisco. 


VIII. 
Acceptance of the conditions. 

Said Atlantic & Pacific Railroad Company organized under said 
act, and obtained bona fide subscriptions to the stock of said com- 
pany to the amount of one million dollars, with ten per centum paid 
within two years after the passage and approval of said act of Con- 
gress; and said company and defendant, immediately after the pass- 
age of said act, accepted the terms and conditions thereof, and have 
duly complied therewith. 

IX. 
Roads constructed under said act. 

Said Atlantic and Pacific Company has nearly completed, and will 
within a short time have fully completed, the whole of said road from 
Springfield to the Colorado river; and defendant has constructed 
said road as aforesaid to Mojave, with the exception hereinbefore set 
out, and is prosecuting the construction thereof from said Mojave to 
a junction with the road of the Atlantic & Pacific Company at the 
Colorado river, and that the whole of said road will be completed 
and in operation within the present year. 


X. 
Act of Congress of March 3d, 1871—Texas Pacific act. 


On the 3d day of March, 1871, the Government of the United 


States undertook to construct, or cause to be constructed. a line of 


railroad from Marshall, in the State of Texas, to San Diego, in the 

State of California, and from said line of road at the Colorado 
29 river to construct, or cause to be constructed, a line of railroad 

which would connect the road from Marshall to San Diego 
with the line of road provided for in the act of Congress of July 27th, 
1866, hereinbefore referred to, and by means of said connecting road 
to connect the road from Marshall to San Diego with the city of San 
Francisco; and to that end Congress passed an act, entitled “An act 
to incorporate the Texas Pacific Railroad Company, and to aid in 
the construction of its road, and for other purposes,” approved March 
3d, 1870; and subsequently, on the 2d day of May, 1872, passed an 
act, entitled “An act supplementary to an act entitled ‘An act to in- 


« — 
~*~ 


« }--- _ 
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corporate the Texas Pacific Railroad Company, and to aid in the 
construction of its road, and for other purposes,” approved March 
3d, 1871. To said acts defendant here refers by title, and makes 
them part of this answer. (See vol. 16, U.S. Statutes at Large, 573; 
vol. 17, Id., 59.) 

XI. 


Provisions of said acts accepted by the Texas Pacific Rai'road Com- 
pany and by defendant—their work thereunder. 


Immediately after the passage of said act of March, 1871, the 
Texas Pacific Railroad Company was organized in pursuance thereof, 
and it and defendant accepted all the terms and conditions of each 
of said acts of 1871 and 1572, and have fully and in every respect 
complied therewith, and under them and in compliance with the 
spirit and intent of said acts have completed the roads mentioned 
in the third subdivision of this complaint. 


XII. 
Intent of Congress in passing the acts of 1871 and 1872. 


The purpose of Congress In passing said acts was to insure the 
transportation of the mails, troops, munitions of war, supplies and 
stores of the United States, and to that end Congress expressly de- 
clared in said acts that no act of said companies, or either of them, 
nor any law of any State or Territory, should ever impede, delay, or 
prevent said companies, or either of them, from performing their 
obligations to the United States in that regard. 


XIL. 


The State of California confirms and vests in the Southern Pacifie 
Railroad Company the rights, privileges, franchises, power, and 
authority granted to or vested in said company by the several 
acts of Congress. 

On the 4th day of April, 1S70, the Legislature of the State of 
California passed an act entitled “An act to aid in giving effect to 
an act of Congress relative to the Southern Pacific Railroad Com- 
pany.” by the terms of said act, and to enable said company to 
comply with the act of Congress of July 27th, 1866, hereinbefore 
pleaded, and all other acts of Congress then in force, or which might 
thereafter be enacted, 1t was provided that the right to construct, 
maintain, and operate by steam or other power the said railroad 
mentioned in said acts of Congress, and all the rights, privileges, 
franchises, power, and authority conferred upon or granted to or 
vested in said company by the said acts of Congress, and any acts of 
Congress which might thereafter be enacted, should be confirmed 
and vested in the defend at. Said act now is and ever since said 
4th day of April, 1870, has been in full force and effect. (Statutes 
1870, p. 883.) 
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: 
in the complaint herein are based: and no other assessment than 
the aforesaid was ever made of said property, or any part thereof, 
for said fiscal year. 
XVII. 
Failure of State Board to transmit assessment. 


The State Board of Equalization never did at any time transmit 
sald pretended assessment, or any assessment of said property, or 
any part thereof, to the assessor, or to any of the authorities of said 
Fresno county, and never at any time caused the same to be entered 
upon the assessment roll of said county for said fiscal year, or for 
any other year, hor has sald pretended assessment, or any part 
thereof, or any assessment against said defendant or said property, 
or any part thereof, ever been entered upon or made part of any as- 
sessment roll, book, or delinquent list in or for said county. 


XVIII. 
State Board never apportioned assessment. 

Defendant avers, upon its information and belief, that neither said 
pretended assessment nor any assessment against defendant in respect 
LO sald property, Or any part thereof, was ever entered upon any as- 
sessment roll or book of said county, or upon any delinquent list of 
said county, nor was any entry relative to the action of the said State 
Board of Equalization in respect to the assessment or apportionment 
of said property, Or any part thereof, ever entered upon said uSSeSS- 
ment roll or book, except a letter from the State Board of Equalization, 
addressed to the assessor of said county, which letter did not contain 
said assessment or any part thereof, nor a copy of said assessment or 
any part thereof, nor did it contain any apportionment thereof, as 
provided for in section 10 of article XIII of the constitution of the 
State of ( ‘alifornia, hereinbefore referred to or otherwise. 


ee 
No assessment was ever made or entered on the assessment roll. 


Defendant, upon information and belief, avers that neither said 
pretended assessment nor any assessment against this defendant. or 
any other person Or persons, in) respect to the sald property, OF any 
part thereof, was ever entered upon any assessment roll or book of 
said county, nor upon any delinquent list of said county, nor was 
any entry relative to the action of the sald State Board of Kqualiza- 
tion in respect LO the assessment or apportionment of said property 
of defendant, or any part thereof, ever entered upon sald assessment 
rol] or hook, except the said letter of the sald State Board of Equali- 
zation. Said I vter was copied by the assessor of said county on or 
about the Ist day of June, 1881, upon the assessment. Upon said 
assessment roll opposite said letter is entered in hgures, $295,845, 
and opposite said figures, under the head of taxes due, is entered in 
figures $5,029.57. The same entries, and no others, appear upon 
the delinquent list of said county for said fiscal year. As defendant 
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is informed and believes, and upon such information and belief, 
charges the truth and fact to be there are in respect to said property, 
and in respect to defendant, no other or further entries upon any 
assessment roll, book, or delinquent list of said county. 


XX. 


State board pretended to assess the whole of said property to de- 
fendant. 


The State Board of Equalization, in making the said pretended 
assessinent, pretended to assess to and against defendant the full 
cash value of said railroad, roadway, road-bed, rails, rolling-stock, 
and franchises, without deducting therefrom the value of the mort- 
gage, or any part thereof, given and existing thereon as aforesaid to 
secure the indebtedness of sald company LO the holders of said bonds, 
notwithstanding, as defendant avers, they had full knowledge of the 
existence of such mortgage. 

o2 XXII. 
State board did not treat said mortgage as an interest in the property 

In making said pretended assessment the said State Board of 
Equalization did not deem or treat sald mortgage as an interest in 
said property, but did uSSCSS the whole value of said property to the 
defendant in the same manner it would have done had there been 


no mortgage thereon. 


XXAITT. 


Authority exercised by State he yard violates provisions of fourteenth 
Amendment. 


Under the constitution of the State of California the board of 
supervisors of. the several counties of the State constitute boards of 
equalization for their respective counties, whose duty it is to equal- 
ize the valuation of the taxable property in the county, except the 
franchise, roadway, road-bed, rails, and rolling stock of railroads 
operated in more than one county of the State, and to such boards 
the owners of all property, except as above stated, have the right 
and privilege to apply for the correction of their assessments, and 
have the right and privilege of a hearing before the said loéal 
boards of equalization. By the provisions of the constitution of 
California, and the laws in pursuance thereof, this right and privi- 
lege, or any right or privilege, to be heard in relation to assessments 
is denied to defendant in respect to the property in question. All 
of which defendant avers is contrary tO the provision of the Four- 
teenth Amendment to the Constitution of the United States, which 
declares that no. State shall deny to any person within its jurisdic- 
tion the equal protection of the laws. 


AALV. 
Further violation of the Fourteenth Amendment. 


The power conferred upon the State Board of Equalization by see- 
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tion ten of article XIII of the constitution of California violates 
the provisions of the Fourteenth Amendment to the Constitution of 
the United States, which declares that no State shall deprive any 
person of life, liberty, or property without due process of law; for 
that said section, as to such power, Is self-executing and complete, 
and does hot provide for personal or other notice to be gvivel to the 
parties to be affected by the exercise of such power; and does not 
provide for a full or any opportun.ty of time, place, or tribunal for 
such parties to be heard in,defense of their rights; and hence, under 
and by said provision of the’constitution of the State of California, 
the liability of owners of such property to taxation, and the amount 
thereof, may be fixed without notice to them or an opportunity to 
be heard. 
AAY. 
further discrimination. 


The provisions of section four of the constitution of the State of 
( alifornia, providing for the assessment of the property of railroad 
and other quasi-public corporations, 1s in contravention of the pro- 
visions of said Fourteenth Amendment of the Constitution of the 
United States, in that it discriminates against such corporations; in 
this, that whereas, under said section four of said article ATT of 
the constitution of the State of California, if the property of natural 


persons or corporations, not quasi-public, has ti mortgage, len, or 
incumbrance thereon, they are not liable to assessment or taxation 
upon such property, but only upon the value of tneir interest in 
such property over and above the value of such mortgage, he i. oe 
iIncumbrance ; whereas, in the case of the property of railroad and 
iblic corporations, no such allowance or deduc- 


other iast- pi i 


30 tion is made, had, or allowed with respect to anv mortgage, lien, 

or incumbrance there may be upon such property; and also 
in this, that while the tenth section 0 article XII] of the consti- 
tution of the State of California provides the same mode for the 
assessment. of the franchises, roadway, road-bed, rails, and rolling- 
stock of all railroads operated in more than one county, whether 
such property be owned by railroad or other quasi-public corpora- 
tions, or by private corporations, or by natural persons, yet section 
four of article XIII of said constitution permits or allows indebted- 
ness secured by mortgage, trust deed, or otherwise to be deducted 
from the value of such property only when it is owned by natural 
persons or corporations not quasi-public, 9nd denies such deduction 
when the property 1s owned by railroad or other quasi-public cor- 


po 
f 


we 


porations. 
AXV I: 

Section 10 of article XIII of said constitution of California pro- 
vides that all property, except the franchise, roadway, road-bed, rails, 
and rolling-stock of all railroads operated in more than one county 
in the state shall be assessed in the county, city, city and county, 
town, township, or district in which it is situated, in the manner 
prescribed by law. 


- 


Ciel 
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The laws of said State prescribe that all property, except that 
above mentioned, shall be assessed in the county in which it is 
situated by adh assessor elected by the people ot such county. 


AXV II. 
Further discrimination. 


All owners of railroad property, operated in more than one county, 
by virtue of said section ten of article XIII, are denied any pro- 
tection from the laws of the State of California which— 

(a.) Require that property shall be taxed in proportion to its 
value. 

(b.) Require such proportions to be ascertained by a general law. 

(c.) Require that before liability be fixed an opportunity to be 
heard must be given. 

(d.) Give an appeal from the assessor to boards of equaliza- 
tion. 

(c.) Require the assessment to be made in the county, and pro- 
hibit its being made in localities distant from the situs of the property. 

(7.) Which prescribe mode and manner of the assessment. 

And defendant avers that at and before and ever since the adop- 
tion of the constitution of California, now in force, there were and 
are existing under the laws of said State corporations of various 
kinds, formed for the purpose of and actually operating and doing 
business and holding and using and operating property Im more 
than one county in said State, and that at all of said times there 
were and there now are divers natural persons, residents of said 
State, operating property in more than one county In said State, and 
that at all of said times there were and now are railroads owned by 
corporations formed under the general laws of said State, and also 
by natural persons, which are only operated in one county. That 
by the provisions of section ten of article XIII of said State consti- 
tution persons operating railroads in more than one county In the 
Stute have been singled out from all other persons operating prop- 
erty in more than one county and denied the right, common to all 
other persons, to appeal for relief from over-valuations of their 
property by assessors to the local board of equalization, and denied 
the rights and privil res accorded by the laws to all other persons In 
that respect. 

Corporations in said State of California now are and ever 

ot have been formed ander general laws relating thereto, and rail- 
road and all other corporations, except publie corporations 
formed or organized for the government of a portion of the State, 
now are and ever have been designated by the laws of California as 
private corporations. Under the provisions of the laws relating to 
the formation of private corporations such corporations ‘may be 
formed for any purpose for which individuals or natural persons 
may lawfully associate themselves together; and there now exist in 
California, and ever have existed, corporations formed under said 
laws for tire, marine, mutual life, health and accident insurance; 
building, constructing, and operating railroads, wagon. roads, tele- 
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graphs, bridges, ferries, wharves, chutes,and piers, and for construct- 
ing and operating canals, for the purposes of acquiring lands in large 
tracts and distributing them as homesteads among the corporators, 
for savings and loans, for mining, for the sale and distribution of 
water in cities and towns, for manufacturing, mechanical, and agri- 
cultural purposes; for benevolent, charitable, and educational pur- 
poses; for cemeteries, agricultural fairs, and various other purposes. 

In said State of California there now are,and for more than three 
years last past have been, various railroads owned, operated, and 
controlled either by individuals, partnerships, or by private corpora- 
tions other than railroad corporations, to wit, by mining and man- 
ufacturing corporations. There now is, and for more than three 
years last past has been, a railroad in use and operation extending 
from the city of Marysville, in the county of Yuba, to the town of 
Oroville, in the county of Butte, in said State, a distance of twenty- 
seven miles, which said road now is, and ever has been, operated in 
more than one county in this State, and is of the same gauge as the 
road of this defendant, and has ever been operated for like uses and 
purposes. 

Said road, with all its equipments, now is, ard for more than three 
years last past has been, In the ownership and under the operation 
and control of one N. D. Rideout, a citizen of the United States,and 
resident of the State of California. 

There L1OW 1s, and for more than three years last past has been, a 
railroad extending from the town of Santa Cruz,on the Pacific 
Ocean, and in the county of Santa Cruz, eastward through said 
county and into the county of Monterey to the town of Pajaro, a 
distance of about twenty-one miles. Said road now is, and for a 
long time past has been,owned, operated, and used for like purposes 
for which the defendant’s road is owned, operated, and used, and 
that the same now is, and fora long time past has been, m the 
ownership and operated by the Pacific improvement Company, a 
private corporation formed under the laws of the State of California, 
which said corporation is not, and never has been, a railroad or 
quasi-public corporation. 

There now are, and for more than five years last past have been, 
divers other railroads owned and operated in said State by corpora- 
tions other than railroad corporations, and by individuals and part- 
nerships; and that all of said corporations, individuals,and partner- 
ships are the owners of lands which are assessed by the local 
assessors of the various counties in which-such lands are situated, 
and all are entitled under the laws of said State to the deductions 
provided for in said laws, and, as said defendant, upon information 
and belief, avers, have been allowed such deductions. 


XXAVITT. 


System adopted by said board violates rules of equality. 


\ The State Board of Equalization, in making said pretended as- 
sessment of the said roadway of defendant, did willfully and de- 
signedly include in the valuation of said roadway the value of fences 
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erected upon the land of coterminous proprietors, and did willfully 
and le sion dly valu thie said roadwa ata greater value than the 
value of other property similarly situated,and greater than its actual 
value, upon the ground that such increased valuation should be 
made because the title of defendant thereto was acquired by con- 
demnation. 

The value of such fences, which were not the property of de- 
fendant nor the property of the owners of saic roadway, and the 
increased value aflixed to the roadway bv the svstem adopted by 
the board, are blended in said pretended assessment, and there is no 
mode or Means bv which such illegal aluation Call be separated 
from those which may be legal. 


30 | AALX. 


Defendant's franeh C i x 


- 


leral one. 


And defendant, upon itsinformation and belief, avers that under and 
by virtue of the said several acts of Congress defendant became, and 
ever since has been, a Federal.corporation and has held its franchise 
and eX reised all its corporate Powe rs unas r the ( rmvernment of the 
United States. 

+e oe 
Corporate powers In part derived from acts of Congress. 


And defendant, upon its information and belief, avers that if by 
virtue ot the several “acts of Coner Ss here il) ret rred to it did not 
become a Federal corporation, vet it holds under the Government of 
the United States all the corporate powers and franchises granted to 
it by the said several acts of Congress as the trustee of the said Grov- 
ernment, and for the povernine ntal uses and purposes specitied in 


said acts. 
AAAI. 


That the franchise of defendant 1s not suby ct to State taxation. 


Under and by virtue of the said several acts of Congress herein- 
before referred to the defendant was by the Government of the 
United States selected as the means and Instrument of that Govern- 
ment to construct the railroad her rnb fore deseribed, and to keep 
and maimmtain the Sale in) repalr, to the « na that the said Crovern- 
ment might, when oceasion required, use the same for the transpor- 
tation of its armies and military stores, and for such other purposes 
as sald Government might, In the execution of its powers, desire to 
use the same. The Government of the United States has never 


‘ ° | 


give n to the State of California the right to lay any tax Upon the 
franchise, existence, or operations of defendant. Such a tax would 
hinder and impede the lawful operations of the Government of the 
United States; would hinder, delay, and prevent the defendant from 
performing, as aforesaid, its obligations to the United States, and 
would nullify and prevent the enforcement of the said several acts 
of Congress. 

I—VS0 
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ee 7 
Whole franchise assessed. 


Said pretend qd assessment ma le DY the State Board of E ju iliza- 
tion is upon : : } 
in valuing the same, in ‘luds I | 
corporate powers it ld and f xereised by defenda 


all of the franchises of defendant. and the said board. 


" : " " . 
. . is ‘ oil * oe — : ’ ‘> 
it Vielliue (}i cil Lilf rriLlicills ’ and 


iT under sarc Acts 


— 


of ¢ OnLTeSs. 


ry ’ a } 5 } } 
lax Upon tne Tl ( f aed With tax pon obnel por { 
rea? ‘ ’ . ;* ’ . ¥ } ; 
Phe stat Board OF Padua Zation Nn MakKINGE salad pretended a 
’ 
ment lei ‘ i i ‘ if i ‘} ait endaant il} i 17) I i ik « 
. 7 — ' } 
Ine sala preten tee yf LOM! Incinuded ih tne vaiuat lL atTIxed 
’ : ; } 
to the property Of del dant the value thereof, but such value is not 
: “cit 
separately aied 1 id apportionment, nor upon anv assessment 
en ;, i | -') . aif , } ce - ] 
roll Or Gennqgue;nt i didi COUTLYV, DUE Ch Vil C Is jili Salad pre- 
| a y\ ~ ; : ss? | ' ; ’ : ‘ 7 " i | te é 
tended ely} PLIGnliell Lith LaPrOni iit 2? Ps “Ili ' P\rii ana deimnquent 
. . , ae " " " } » ’ , 
list Oo! Stila COUNT >] idl (j WILL I i Valiu > uiixXed { } thre row iWay, 
} . ’ } } ; 
road-bed.,. ete.. and cannot on elther be distingutsned or separated 
from such other values, and the tax upon said franchise is in like 


‘ . : ss : 
An r blend i With 2nd CHuhho epura (i from the tax on said 
roadway. road-bed. ete 


) ° ok P | i ~ . } ‘4 y 4 . 
Plaintifi Ss causes OF action based upon assessment DV Sta » Board 


? a : ‘ ® j y : ‘* . ' 4: " 

On the — dav of Mav, 1SS—, the State Board of equalization of 
. f 4 - . is + \ j | 

the State of Lailiornia, pretending to ac under and OV virtue 


Od of the powers conferred upon it by section ten of artic 
XITT] O} the constitution of the State of California, did make 


] ] a ’ : ] : t . Ao 
a pretended assessment ior the purposes of taxation [fo thy i | i, 
i 
vear of said State then next en uling upon the franchise, roadway, \ 
} ’ °* : 11 ‘ ] : 47 4 2 ’ ! , : : fa 
road-bed, raus, and roilineg-stock of the railroad heremmbeltore de- 
+1 } lk . +] A aad I sn |? +. wa; } . 1.3 } ‘ 
scrivped atl Hnowlh as tli OUTHerDY ache railroad, against this de- 
, 5, aa - , ae aie 
fendant: thnat said por’ tended assessment was made separately upon 
—_— neadwatw’ ernad re: Oe 11; ee eg 
the franchise, roadway, road-bed, rails, and rolling-stock of said rail- 
; ] ] | ‘ eo 4) - . : 
road, and was Lnen and there so entered upon the niinutes of said , 


board. Said pretended assessment is the assessment upon which 

the several taxes mentioned in plaintiff’s complaint are claimed to 

be due, and that no other assessment than such pretended assess- 

ment was ever made against or upon said property or any part 

thereof. 

W hers lore cle i ndant prays it be hence dismissed, with COSLS. 
P. D. WIGGINTON. 

Attorney for Defendant. 


S. W. SANDERSON anp 
CREED HAY MOND, 


Oi f OUNSe / 


—_ 
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STATE OF CALIFORNIA, 
City and County of San hrancisco, } 


ae. 


J. L. Willeutt, being first duly sworn, on oath says: That he is 
an officer, to wit. the secretary of the COTpol Ltlon defendant herein : 
that he has read the forevoing anrended answe rand knows the COl- 
tents thereof: that the same ts true of his own knowledge, except as 
to those matters therein stated on his owl nformation or beliet, and 
as to those he believes it to be tru 


J. L. WILLCUTT. 


Subseribed and sworn to before me, th Loth day of July, A. 1). 
ISS}. 
[seat] CHARLES J. TORBERT, 
Notary Pil Le mn mid J pi thi, f ity and County of 
Nan Francisco. State of California. 


3h) “Exuipir \ 


This indenture, made and entered into this the first day of April, 
A. D. 1875, by and between the Southern Pacifie Railroad ¢ ompany, 
a railroad corporation duly incorporated and organized under and 
In pursuance of the laws of the State of California, party of the first 
part, and D. O. Mills and Lloyd Tev1 the city and county of San 
francisco, California, parties of the second p witnesseth : That 

Whereas the said party of the first part desires to complete the 


a ’ } , . . 
construction and equipment OF its raliroad and t legraph lines in 


the State of California, running from th tv of San Francisco in a 
south riv Hl) south aster|\ dire Lioh, OV Way OT f arnadero Junetion, 
Salinas Vall f and Polonio Pass, to t Colorado rive r,at or near 
the = Need a also irom Carnad ro nection to San Benito: also 
from Los Gatos creek, via Goshen, to the junction with the first- 


mentioned line between Poso creek and Kern river: also from the 
junction near Tehachapi Pass, via Los Angeles, to the Texas Pacific 
railroad. near Fort Yuma: and also from Los Angeles to Wilming- 
ton, on San Pedro bay, aggregating eleven hundred and fifty miles 
of railroad and telegraph line, and to cancel its present bonded In- 


} ; ‘¢ + . | . aa ) * 7 " ‘ 
debted ness ior CONSTLTUCTION, SCCUred UV a Torivavge heretolore made, 
: . , , . ° ; ’ ’ “ so 
and pearlhyg aate Novennl er first, eigiteen hun lred and seventy, 
} : ee } : } . ; io oe4 P . : 
and to that end intends and Is about to issu inst Inortgage bonds 
+ ; t wae ; 7 bs 
unon said railroad and telegraph line, and rolling stock, hxtures, 

; ‘ iy 

a = , a lta it hv CC : Pies 
and LPranicilises, ana al O Upon Lie ands VTa (; tot bY OnGTeSsS DY 
the act of Congress entitled “An act gran ¢ lands to aid in the 


CONSLTUCLION OF a railroad and tel vraph Line row the States ot \is- 
souri and Arkansas to the Pacific coast,” approved July twenty- 
seventh, eighteen hundred and sixty-six, and the act entitled “An 
act to incorporate the ‘¥ xvas Pacifie Rail Nici ompany, and LO aid mn 
the construction of its road, and for other purposes,” approved March 
third, eighteen hundred and seventy-one, not sold or otherwise dis- 


« 36 THE PEOPLE OF THE STATE OF CALIFORNIA VS. 


posed of prior to the execution of this mortgage, aggregating, as near 
as can be estimated, eleven millions of acres; And 

W hereas, here totfore. LO wit, Ol) thi ninete enth day of Dec mber, 
A. D. eighteen hundred and seventy-four, the board of directors of 
said company, pursuant to the statute of the State of California In 
such cases made and provided, at a meeting of said board, at which 
all the members there of were pre sent, did, Dy il resolution tO that 
effect, which was unanimously adopted and passed, determine and 
direct that first mortgage bonds Upon said railroad and telegraph 
line, its rolling-stock, fixtures,and franchises, and upon said herein- 
before described lands, to the number of forty-eight thousand (forty- 
four thousand of which shall be for one thousand dollars each, and 
four thousand of which shall be for the sum of five hundred dollars 
each), in seven series, to be designated by the letters of the alphabet, 
commencing with the letter “A,” and followed by the succeeding 
letters in regular order to the letter “ G,” both inclusive, be prepared, 
executed, and issued by the president and secretary of said company. 
Series os 6 to consist of thirteen thousand bonds ior one thousand 
dollars each, numbered from one to thirteen thousand, both inelu- 
sive, and four thousand bonds for five hundred dollars each, num- 
bered from thirteen thousand and one to seventeen thousand, both 
inclusive. Series “B” to“F,” both inclusive, consisting each of five 
thousand bonds, for one thousand dollars each, numbered Iromseven- 
teen thousand and one to forty-two thousand, both inclusive, and 
Series “ G,” consisting of six thousand bonds for one thousand dol- 
lars each, numbered irom forty-two thousand and one to forty-eight 
thousand, both inclusive. All of said bonds being payable thirty 
years after date, with interest at the rate of six per centum per an- 
nul, pavable semi-annually, The said Series “A : to bear date 
April first. eighteen hundred and Sec ys nty-five, and the sad sey ral 


succeeding series to bear such dates 1 ly as the board ot 


"' SHecLllve 
directors of said company may direct; all of said bonds aggregating 
the sum of forty-six millions of dollars; And 


Whereas the said board of directors, at the meeting aforesaid, and 
in the manner and form, and by the vote aforesaid, did further re- 
solve that the said Series “A” of said bonds should be executed and 
issued in substantially the following form, and that the succeeding 
series of said bonds should be in a similar form, with the necessary 
changes to conform to said resolutions or orders, which form is as 
follows, to wit: 


THe Unrrep STATES OF AMERICA. 


In United States cold e in, $1,000. In United States gold coin, $1,000 


(VIGNETTE. ) 


First Mortgage Bond. 
No. —. Series ‘A,’ 
The Southern Pacific Railroad Company (of California), 
for value received, promises LO pay one thousand dollars tO Mark 


: 


Hopkins, or bearer, in the city of New York, thirty years from the 
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date hereof, with interest thereon at the rate of six per centum per 
annum from said date, payable semi-annually on the first day of 
October next ensuing, and on the first day of April and October in 
each year thereafter, in the CILYV ot Ni W ene On pres enti ition and 


surrender of the I 3 CTIVE Cou] ons hye reunto an ved, both prince ipal 

and Interest payable 1h) L nited stiates ola Colh al par, dollar for 
cl llar. 

40 This bond Is One of Series “A” of the first Inortgage bonds 


issued and to be issued by the said Sou th rn Pacitie Railroad 
Company in seven series design ited respectively by a le tters of the 
alphabet, commencing with “A” and endil TL A “GG.” both -inelu- 
sive. Series “A” add 888 of thirteen thousand aah for one 
thousand dollars each, numbered from one to thirteen thousand, 
both inclusive, and four thousand bonds for five hundred dollars 
each, numbered from thirteen thousand and one to seventeen thou- 
sand, both inclusive. Series “B” to“ Fy both inclusive, consisting 
each of tive thousand bonds for one thousand dollars each, numbered 
rom seventeen thousan and one to forty-twi thousand, both inelu- 
sive, and Series “G,” co nsisting of six thous: a bonds for one thou- 
sand ae each, numbered from forty-two thousand and one to 
forty-eight thousand, both inelusive. All of said bonds being pay- 
able thirty vears after their respective date, with the interest at the 
rite ol SIX per centuMm per cLyPTLUE, ae ea sf srartpeete es 

The said Series“ A” to bear date April first,eighteen hundred and 
seventy-five, and the said seve ral succeeding s orien ts kann ane 
respectively as the board of directors of said company may direct; 
all of said bonds aggregating the sum of forty-six millions of dol- 
lars. 

The hold r of any such bonds is to have no pore ference over any 
other holder of any of said bonds by reason of any priority in date 

the LIME of iIssulbg thie “tlhe OF othe rwise, 

All of said bonds are secured by a mortgage or deed of trust bear- 
ing even date with the bonds constituting Series “A,” duly executed 
by said company to D. O. Mills and LI lovd ‘Tevis, San Francisco, 
California, as trustees, upon its railroad and telegraph lines in the 
State of California, — ie from the city of San Francisco in a 


southerly and southeaster Vv airection DV Wav Ol Carnadero Junction, 
Salinas Vallev. and Pol lonio Pass tothe Colorado river at or near the 
‘ Needles :” 4 ey from Carnadero Junction to San Benito: also, 


from Los (intos creek via Goshen to th junction with the first 
mentioned line between Vosa creck and Kern river: also from the 
junction near b hachay L; SS \ la er sA\ngeles,tothe lexas Pacitic rail- 
road near Fort Yuma, and also from Los Angeles to W 7 tet maperst on 
San Pedro bay aggregating eleven hundred and fifty miles of railroad 
and telegraph line, with all the rolling-stock, stations, fixtures, and 
franchises lor the permanent use thereof, and’ the appurtenances 
thereto how owned or hie lal, or that riat\ iy mreaiter required by 
Said company for the permanent use of said railroad and telegraph 
lines. 
Also upon all the lands granted to said company by the Congress 
f the United States to aid it In » ie canenaare on of suid railroad and 
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telegraph lines, not sold or otherwise disposed @f prior to the execu- 
tion of said mortgage, aggregating, as near as can be estimated, 
eleven millions of acres. 

[In testimony whereof, the Southern Pacifie Railroad Company 
has caused its corporate seal to be hereunto affixed, and these pres- 
ents to be signed by its president and secretary, this first day ot 
April, in the year of our Lord one thousand eight hundred and 
seventy-five. 

: President. 
, Secretary. 


And whereas, the said board of directors, at the meeting aforesaid 
and in the manner and form, and by the vote aforesaid, did further 
direct that to each of said bonds there should be attached sixty In- 
terest coupons, numbered ‘respectively from one to sixty, inclusive, 
substantially in the following form, to wit: 


$30. SOUTHERN PactrFic RAILROAD CoMPANY Series A. 
OF CALIFORNIA. 
Coupon. Bond No. —. No, —. 


Thirty Dollars. 
Interest due —— ——. 


Payable in the City of New York in United States gold coin. 


- . Necr'e fary. 


with such changes in amount in the body and in the coupon as shall 
be hecesary to contorm to the order of the board of directors afore- 
Sé 1d, in regard to the several amounts or sums which are payable 
in each class of bonds; And 
Whereas by an act of Congress of the United States of America, 
approved on the twenty-seventh day of July, A. D. aghteen hun- 
dred and sixty-six, entitled “An act granting lands to aid in the 
construction of a railroad and telegraph line from the States of Mis- 
sourl and Arkansas to the Pacific coast,” there was granted to the 
said Southern Pacific Railroad Company, party of the first part, a 
large body of public lands of the United States, to wit: very alter- 
nate section of public lands, designated by odd numbers, to the 
amount of ten alternate sections per mile on each side of the rail- 
road and telegraph line of said company running from the bay of 
San Francisco to the southeasterly line of the State of California, 
being about six hundred and thirty-six miles, not sold, reserved, 
granted, or otherwise appropriated, and free from pre-emption, 
homestead, or other claims or rights at the time the line of said road 
is designated by a plat thereof, filed in the office of the Commis- 
sioner of the General Land Office, and such other alternate 
4] sections designated by odd numbe rs as aforesaid, and situated 
not more than ten miles beyond the limits of the said first 
alternate sections, which may be selected by said company in lieu of 
any of the sections first aforesaid which miay have been sold, granted, 
reserved, pre-empted, occupied as homesteads, or otherwise disposed 
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of, or to which other rights may have attached, as provided in the 
act of Congress aforesaid for the purpose of aiding In the construc- 
tion of the railroad and telegraph line of the said party of the first 
part; And 

Whereas by an act of Congress of the United States of America, 
approve don the third day of March, elg iteen hundred and seventy- 
one, entitled “An act to Incorporate the Texas Pacific Railroad 
Company, and to aid in the construction of its road,and for other pur- 
poses,” there was granted to the said Southern Pacific Railroad Com- 
pany the authority to construct a line of railroad from a point hear 
Tehachap) Pass, by Way of Los Angeles, to the Texas Pacifie rail- 
road, at or near the Colorado river, with the same rights, land grants, 
and privileges and subject to the same limitations, restrictions, and 
conditions as were granted to and imposed upon the said S uthern 
Pacific Railroad Company of California by the aforesaid act of July 
twenty-seventh, eighteen hundred and sixty-six, before recited, sub- 
ject to the rights, present and prospective, of the Atlantic and Pacifie 
Railroad Company, which said last line of road is of the length of 
three hundred and fifty-six and seven one-hundredths miles; And 

Whereas the said board of directors, at the meeting aforesaid, and 
in the manner and form and by the vote aforesaid, did further di- 
rect that, to secure the pre ment of said bonds, a first mortgage upon 
said road and its rolling-stock, stations, fixtures, right of way, and 
franchises, and the lands aforesaid granted by said acts of Congress 
not sold or otherwise disposed of or contracted to be sold, as shown 
by the books of said company, should be executed under the corpo- 
rate seal of said company, and be signed by its president and secre- 
tary, to D. O. Mills and Llovd Tevis, both of the city and county of 
San Francisco, State of California, as trustees for the holders of said 
bends; And 

Whereas said board of directors, at the meeting aforesaid, and in 
the manner and form and by the vote aforesaid, did further direct 
that a sinking fund should be created for the redemption and pay- 
ment of said bonds, by setting apart the sum of one hundred thou- , 
sand dollars of the net income of said road in the vear eighteen hun- 
dred and eighty-two, and each year thereafter, until all of said bonds, 
principal and interest, shall have been redeemed or paid, 1n trust, to 
be loaned out at Interest, upon good securities, or otherwise invested 
under the order and direction of said board of directors, or used to 
redeem said bonds as often as one hundred thousand dollars shall 
come into the sinking fund,in which case notice shall be published, 
In one paper in the city of San Francisco and two papers in New 
York CILY, that bonds will be redeemed at a })] ice not exceeding their 
par value, and inviting bids for the surrender thereof at prices to be 
named, not exe eding the par value of said bonds; the lowest bids 
less than pruaie LO be accepted, and bonds redeemed to the extent of 
the money in the sinking fund: 

Now, therefore, this indenture witnesseth: that thesaid Southern 
Pacific Railroad Company, for the better securing of the payment of 
the principal and interest of the said first mortgage bonds, and in 
consideration also of the sum of one dollar, to it in hand paid by the 


} 
I 
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said parties of the een part, the receipt whereof 1s hereby ac- 
knowledged, has granted, bar gvaine “SO id, and aliened, conveved, and 
confirmed, and by these presents doth grant, bargain, sell, alien, 
CONVEY, and confirm, Unto the said party s of-t he second Perit, and Lo 
their succe: ssors duly appointed, for the execution of the trusts herein 
set forth, the following property now or hereafter constituted, pur- 
chased, soquired, held in possession, and owned by said company, to 
wit ; ; he whole of the rails ond ana if legraph line oft the sac COM)- 
pany, running from the city of San Francisco, in the State of Call- 
fornia, in a southerly and southeasterly direction, by way of Carna- 
dero Junet ion, Salinas \: ley, ana olonlo Puss, LO the Colorado 
river, at or near the iz Ni edles “oi also, from (a ndero ene to San 
Benito; also, from Los Gatos creek via Goshen, to the junction with 
the first-mentioned line, between Poso creek and LK rn river: also, 
from the junction near Tehachapi Pass via Los Aneel s,to the Texas 


Pacific railroad near Fort Yuma tera from Los A neeles LO Wil- 
mington, on San Pedro bay, aggregating cleven hundred and fifty 
miles of railroad and telegraph lines, inciuding all the rights of wav, 
roadway, track and tracks, together with all the superstructures, de- 


pots, de po grounds, station houses, watering places, workshops, ma- 
: | 
les, weighing 


eon si pmcomotives, tenders, Cars, rolrlng-stock ot ail I; Inds, full (quip- 


' ’ ' 
‘ 


| : 1’ ¥* ; i a 1 : , : 
ehine shops, machinery, s14de@ tracks, turhn-outs, tury-tal 
| . 


ments, fixture s, tools, and I] othr I’ propy riy W hich may be necessarily 
or ordinarily used in operating or repairing the said railroad, inelud- 
Ing all of th said | rOpy rty which is How Or may hereafter. in whole 
or in part, be constructed palbars c d, purchased, acquired, held, o 
owned by the said company pertaining to said railroad, and all the 
corporate rights, privileges, and coed ‘hises of said company pertain- 
Ing to said road, te yar ther \ W ith all; la rthe tenements, he re “lit- 
aments, ana appurtenances thereunto belo FL Ing and appertaining, 
and the reversion and reversions, remainder and remainders, rents, 
incomes, Issues, and profits thereof, with all the rights, titles, inter- 
ests, estate, property, succession, claim, and demand, in law or equity, 
ot the inkl . ri \ of th. first par of, 11), ana LO the Same, OF j ny part 
and parcel thereof; to have and to hold the above granted and de- 
scribed premises, property, and franchises, with nai appurtenances, 
unto the sald parti s of the second part, and LO the s irvivor of ‘them, 
and to their successors, duly appointed, upon trust al for the use 
and benefit of the person or persons, body or bodies politic or corpo- 


and sIngu 


rate, who shall have become, or be from time to time, “pe men of the 
said “first mortgage bonds,” orany of them. Provided, always, and 
these presents are upon the express condition, that 1f the s aid party 
of the first part, or its successors, shall well and truly pay or cause 
or procure to be paid unto the holders, from time to time, of said 
bonds, and each and every one of them, the said sums of money se- 
cured to be paid by the said bonds, and the interest coupons attached 
thereto, at the plac sand times and in the manner set forth in the 
said bonds, according to the true intent and meaning thereof, then 
these presents, and all the property, estate, right, franchises, and priv- 
ileges herein and hereby granted and conveyed, shall cease, determine, 
and be void. But if default shall be made in the payment of the 
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said sums of money specified in said bonds, or in the pay- 
42 ment of said interest coupons, or either of them, or any part 

thereof, and if the same shall remain unpaid for the period 
of six months from and after the time when the same should have 
been paid, according to the terms of said bonds, then the said parties 
of the second part, or either ot them, upon the refusal of the other 
or their successors in said trust, by themselv es or their agents or serv- 
ants in that behalf, may upon request of the holder or holders of 
not less than one-fourth of said bonds on which the interest or prin- 
cipal shall so be and have so remained in default, as aforesaid, enter 
into and upon and take possession of all or in theiror his diseretion 
any part of the said premises and property hereinbefore described, 
and work and operate the said railroad and receive the income, re- 
ceipts, and profits thereof, and out of the same pay, first, the ex- 
pense of running and operating the same, including therein such 
reasonable compensation as they or he may allow to the several per- 
sons employed or engaged in the running and superintendence of 
the same, and a reasonable compensation to the parties of the second 
part or their successors or such of them as shall act in the premises; 
for their or his care, diligence, and responsibility in the premises; 
second, the expenses of keeping the said road, the appurtenances, 
the locomotives, and the rolling-stock thereof, in good and sufficient 
repair, to prevent deterioration in the value thereof, and all other 
reasonable and proper charges and expenses of the care and man- 
agement thereof; and, third, pay. as far as the same will suffice, all 
interest and principal, if any, which may be due on said bonds. And 
in case of any deficiency to apply said receipts, after the payment 
of all said charges and expenses, to the payment thereof ratably, 
without pre ference of any kind, or the said partie s of the second part 
may in such case forec ‘lose this anton and sell and dispose of ac- 
cording to-law all the rights, property, privileges, franchises, real and 
personal, with the appurtenances herein and hereby granted, or so 
much thereof as may be necessary, and out of the money arising 
from such sale pay, first, the costs and charges and expenses of 
the foreclosure and sale, Including therein reasonable counsel fees 
for conducting said proceedings, to be allowed and fixed by the 
court, but not éxceeding thirty thousand dollars; second, any ex- 
penses, Costs, and charges of the execution of the trust previously 
incurred and remaining unpaid; third, a reasonable compensa- 
tion to the trustees or one of them who may aét, for their or his 
care, trouble, and service in completing the execution of his trust 
and the distribution of the proceeds of sale, to be fixed by the court, 
but not exceeding twenty thousand dollars; and, fourth, to dis- 
tribute the residue of said proceeds among the holders of said bonds 
in proportion to their several interests until all have been paid in 
full, principal and accrued interests, 

And the said party of the first part hereby covenants and agrees 
that if at any time any lands now used for depot or shop purposes 
or right of way or water or any lands not now used, but which may 
be hereafter used for such purposes, shall, for uny cause, Cease to be 
needed or used by said party of the first part for such purposes, the 
USO 
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said parties of the second part may sell the same at the price to be 
agreed Upoll by the parties ot the first ana second parts, and apply 
the money realized from such sule or sales to the redemption ot suid 
bonds in the manner hereinafter provided in the case of money 
realized from thre sale of lands cranted by the United States to the 
said party of the first part. 

And the said party of the first part hereby agrees and covenants 
tO ana with the aid partic 3s of the second part and thre ir SLUCCECSSOPS 
In said trust that it will pay all ordinary and extraordinary taxes, 


‘ 
’ } 


assessments, ana other public burdens and charges which shal] or 


may be imposed upon the property herein deseribed and hereby 


} } . . Ae > e oe. . 
mortyvaced, and every part thereor, and the said parties ol the second 


part, the survivor of them, or their successors in said trust, or any 


Ohne OFT TIOTre OF thi noiders ol] said DOTS, TaV Il Cuse of default ot 


the said party of the first part in this behalf pay and discharge the 
same, and any other lien or incumbrance upon said property which 
may in) any Way, ¢ ith I 1 law or equity, be or become In etlect a 
charge or lien thereon prior to these presents or to which this mort- 
page rhiet\ by suby CLO] subordinate, and for all prarViaie His thus made 
the parti s SO making the “alle shall be allowed nite rest thereon al 
the rate of seven per centum per abun, and such Davie its, with 
the interest thereon, shall be and are hereby secured to them by 
these pres nts,and cle clared to be pavable and collectible nn the Satie 
sort of curre ney OFf money wherein they shall have been paid, and 
the same shall be pavable by suid party of the first prear't to said pur- 
ties of the second part upon demand, in trust for the party or parties 


paying the same, and may be paid out of the proceeds of the sale of 


said prope rty and franchises hereinbefore provided, 

And the said party of the first part hereby further covenants and 
agrees to and with the said parties of the second paar and their sue- 
cessors In said trust that they will at any and all times hereafter, 
upon the requ st of the said parties of the second part, execute, ac- 
knowle lve, and deliver to the said parties of the second part all and 
every such further, ne cessary,and reasonable conveyances and assur- 
ances of the said premises or any part thereof as may by the parties 
of the second part, or the survivor of them, or his or their sue- 
cessors In the trust hereby created, be reasonably advised or required 
for more fully Carry ing into effect the objects of this cony ‘Vance | 
and the said parties of the second part and their successors in said 
trust shall be entitled to receive a just and proper compensation for 
ail services rendered by them in the discharge of said trust, and 
the same shall be deemed to be secured hereby. 

And it is hereby stipulated and agreed that the said parties of the 
second part and their successors in said trust shall not be responsi- 
ble for the acts or omissions of any agent or agents employed by him 
or them, In any thanner, in and about the execution of the trust 
hereby created, when such agent or agents are selected with reason- 
able discretion, or with the approbation or with the knowledge and 
without the CXpress disapprobation of said party of the first part, 
nor shall either of the said parties of the second part be responsible 
for any act or omission of the other in the execution of said trust. 


i 
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And, therefore, this indenture further witnesseth, that the said 
party of the first part, for the purpose of securing the pavment of 
the sums of PHOTeS mentioned in said bonds and the interest thereon, 
and in consideration of the premises, and also for and in considera- 
tion of the sum of one dollar, to the said party of the first part in 
hand paid by the parties of the second part, the receipt whereof is 


| 


herebv acknowledged, has granted, bargained, sold, released, en- 


teotled, conveyed, and confirmed, and by these presents does erant, 


i 
bargain, sell, release, enfeotl, convey, and contirm, unto the said 
parties of thi second part, us trustees, and to their SUCCESSOLTsS and 


' 

SUTVIVor, ana their aussigvns, Ttorever— 
| " — + | ol ’ " | } ’ ; 

All and singular the said several sections of land so as aforesaid 

vranted DV sald acts of Convress: and also al he estate. rioht itle, 

ntere st. claim. and (emMana WhHAtSO er. at law or in equity, Of, lt), 
} ' 4 1 } } : 

Orto the saline, Or any part or parcel thereol, which the said 


.> _ " =~ . | — he ] 
iS party of the first part now has, holds, owns, or is entitled to, 
; ' } af - 
or hereafter may Of shall acaoliil | ve, hold, own. or be or 
| ; _ ‘ ; ‘| — . ' 
HOeCOLTIIG ChHLITIeCd to. r\ rOree qT VITLULG idl 1 ri¢ “Lidl wcis oO} COneress : 


saving, excepting, and reserving all parts and parcels of said lands 
which have been sold or contracted to be sold or disposed of hereto- 
fore, or which are or shell be included in the right of way of the 
said railroads and telegraph lines of .the said company, as defined 
and granted by the acts of Congress aforesaid, or used for the con- 
struction or operation thereof, or for the track, yards, depot grounds, 
buildings, or erections thereof. | 

To have and to hold all and singular the lands hereby eranted Or 
brite nded Lo be granted, and each and every part and parcel thereof, 
with the a purl Hnalces thereunto Lye longing, unto the sald parties 
of the second part, and their successors and survivor, and their as- 
signs, forever, as trustees, for the uses and purposes, and upon the 
trusts, terms, conditions, and agreements 1h this indenture set forth 
and declared. 

Provided alwavs, and these pres nis are LL pot the CXpress condl- 
tion. that if the said party of the first prea el shall well and truly pay, 
or cause to be paid, to the holders of said bonds, and every of them, 
the principal sums of money therein mentioned, according to the 
tenor thereot, with interest ther on, at the times and in the mahner 
hereinbetore provided, according to the true intent and meaning of 


a 


thes presents, then and from theneetorth this indenture, and the 
title, and interest in any and all property hereby conveyed to the 
parties of the second part not then disposed of under the powers 
hereby conferred shall revert to and vest in the said party of the 
Hirst part : 

This indenture further witnesseth that these presents and the 
said bonds are made, executed, and delivered upon the trusts, terms, 
conditions, and agreements following, that is to say: That all the 


| | Deal . . 
estate hereby vranted., shall cease ana ce Ine, ana all the rl riit. 


lands hereinabove conveyed and mortgaged shall be under the sole 
and exclusive management and control of the said party of the first 
part, who shall have full power and authority to make contracts for 


j 


the sale of the same at such price, on such credit or terms ot pay- 
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ment, and such other conditions as shall be agreed on by the said 
parties of the first and second parts, and as shall seem to them best 
calculated to secure the payment in full of all the bonds issued, as 
hereinbefore provided, until entry or foreclosure by the trustees, as 
hereinafter provided ; but no title to any tract of land, contracted to 
be sold by the said party of the first part, shall be given until the 
whole of the purchase-money of said tract shall be paid to said par- 
ties of the second part, or their successors or survivor, in cash or in 
said bonds, or overdue coupons thereof. And for this purpose it is 
agreed that the said party of the first part and said trustees shall 
cause all such lands, as they shall from time to time become subject 
to sale, to be carefully examined and surveyed, and shall affix to 
each tract or parcel such price as in their judgment shall be most 
judicious, having In view the interests of all parties; and said lands 
shall be and remain at all times thereafter open for sale to any per- 
son who may desire to purchase and pay therefor; the prices being, 
nevertheless, at all times subject to revision and alteration by the said 
parties; and the party of the first part may reserve from sale any 
lands hecessary for depot crounds, or other purposes connected with 
the construction or operation of the said railroad or telegraph. 

The purchaser of any such land shall be at liberty to pay for the 
same in the aforesaid bonds or overdue coupons at par, and when 
any tract or parcel of said lands shall have been purchased and paid 
for. either in bonds, COUPONs, or cash, iis hereinbefore provided, the 
Saline shall be conveyed by the said parties ot the first and second 
parts to the purchaser, in fee simple, and shall by such conveyance 
be absolutely and forever released from any and all lien or incum- 
brance, for or on account of sald bonds, or any other debt or obliga- 
tion of the said party of the first part. 

Provided, That for the sake of convenience in making said con- 
veyances the said trustees shall have power to act by attorney, duly 
nominated and appointed by them, jointly, by letter of attorney, 
which shall be duly acknowledged and recorded in each and all of 
the counties in which said lands, or any part thereof, are situated ; 
and all deeds made in their names by such attorney shali have the 
same force and effect as if nade by them in person. 

Provided, further, That the attorney so appointed shall be a resi- 
dent of the city of San Francisco, in the State of California, and shall 
reside within convenient reach of the party of the first part. 

The said trustees shall and will cancel and discharge each and 
every bond and the Coupons thereon, and all overdue COUPONS, which 
they may receive in payment for land, or by purchase, by defacing 
the seal of the corporation, perforating the signature of the presi- 
dent and secretary, and drawing lines across each of the interest 
coupons, on receipt thereof, and all bonds and coupons received in 
payment for lands as aforesaid shall, when so cancelled, be deliv- 
ered to the said party of the first part. 

The said trustees shall aprly the proceeds of the sales made by 
them of lands hereby conveyed to the sole and exclusive purpose of 
the payment of the bonds provided for in, and issued in conformity 
to, the terms of this indenture. 
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And for such purpose all such avails shall, from time to time, as 
the same are realized, be used in the purchase of such bonds in the 
market, to be cancelled, so long as purchases thereof can be made at 
par; and whenever such bonds cannot be purchased at that rate 
said trustees shall advertise for proposals to sell such bonds to them 
in two newspapers published in the city of New York, and one news- 
paper published in the city of San Francisco; and after receiving 
such proposals they shall have power to purchase such bonds at the 
lowest terms so offered. 

The said party of the first part does hereby covenant and agree to 
pay to the holders of said bonds, respectively, the said principal sums 
of money therein mentioned, and the interest thereof, as aforesaid. 

If any default shall be made in the payment, either of principal 
or interest on any of said bonds for six months after demand at the 
place of payment when the same shall become due, then the said 
trustees may, on being requested by the holders of at least one hun- 
dred thousand dollars of such bonds, enter into and take possession 

of any of the lands above conveyed and foreclose this mort- 
44 gage, and may sell at public auction so much of said lands 

as may be necessary to discharge all arrears of such interest, 
and apply the proceeds, after deducting the costs, charges, and ex- 
penses of such entry, foreclosure and sale, to the paynient of such 
arrears of interest. If any such default shall continue for one vear 
from the time of such demand atid refusal the principal sum of all 
bonds then outstanding shall become due and payable, and the said 
trustees may enter into and take possession of all the lands above by 
these presents mortgaged or conveyed, foreclose this mortgage, and 
sell at public auction all said lands, or so much thereof as may be 
necessary, first giving at least six months previous notice of the time 
and place of sale in at least one newspaper published in the city of 
New York, and in one published in each of the cities of San Fran-, 
cisco, Sacramento, Los Angeles, and San Diego, and they shall apply 
the proceeds thereof, after deducting the costs, charges, and expen- 
ses of such last-mentioned entry, foreclosure, and sale to the payment 
of all said bonds then outstanding, and the ipterest accrued thereon, 
rendering the surplus, if any there shall be, unto the said party of 
the first part. In case of any sale upon any such foreclosure, or at 
any such public auction, the said trustees shal! make, execute, and 
deliver a conveyance of the said lands so sold, which shall convey 
to the purchasers all the rights and privileges of the said party of 
the first part in and to the property so sold to the same extent as 
the same shall have been previously enjoyed and held by the said 
party of the first part. 

If after any such entry shall be made, or any such foreclosure 
proceedings shall be commenced for the satisfying of interest only, 
as above provided, and before the lands are sold thereon, the said 
party of the first part shall pay and discharge such interest and de- 
liver the coupons therefor to the said trustees, and pay all the costs, 
charges, and expenses incurred in such entry and foreclosure and 
the proceedings thereon; then and in every such case the said trus- 
iees shall discontinue their proceedings thereon, and restore to the 
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said party of the first part all of such lands to be held subject to the 
above conveyance and mortgage, and subject to all the provisions, 
terms, and conditions of these presents, in lke manner as if such 
entry had not been made nor such foreclosure proceedings COn- 
menced. In case a vacancy shall happen in the number of trustees 
hereinbefore mentioned as parties of the second part in this indent- 
ure, or if one of them shall be temporarily absent, the remaining 
trustee shall, while said vacancy or absence exists, have all the rights, 
exercise all the powers, and discharge all the duties devolving on 
the said trustee by said instrument. But as soon as it conveniently 
may be done, such vacancy shall be filled by the nomination by the 
remaining trustee of some proper person to fill such vacancy, which 
nomination shall be submitted to the board of directors of said com- 
pany, and. if approved by them, the person so nominated and ap- 
proved immediately shall become a trustee under this instrument. 
If said nomination is not approved, another person shall be nomi- 
nated by said remaining trustee, and in like manner submitted for 
approval, and so on till three nominations shall have been made. 
gut if three successive nominations shall be made and none of them 
shall be approved by said board, said vacancy shall be filled by a 
committee of three persons, selected, one by said remaining trustee, 
one by said board of directors, and a third by the two thus selected, 
and the person appointed trustee by a majority of the committee 
shall be and remain a trustee under this instrument. And the per- 
son regularly appointed a trustee to fill a vacancy in either of the 
forms above specified shall,from and after his said appointment, and 
his acceptance of the appointment, become vested with the same es- 
tates, powers, rights, and interests, and charged with the same duties 
aud responsibilities as if he had been one of the original trustees, 
parties of the second part, named in and executing this instrument; 
and the prior remaining trustee may and shall execute such con- 
veyances and instruments as may be proper or necessary to vest the 


same in such new trustee jointly with him, or to furnish evidence of 


such vesting. If at any time either of the said trustees shall resign 
his place as trustee by a proper deed in writing to that effect, and 
such resignation shall be accepted by the said party of the first part, 
then, and in every such case, the place of such resigning trustee 
thereupon shall become and be vacant. 

Whenever all the bonds which shall have been made and issued 
by the said party of the first part under and in conformity to the 
provisions of this indenture, with the interest thereon, together with 
all the expenses incurred by the said trustees in the execution of the 
trust herein and hereby created shall have been fully paid or satis- 
fied, the sald trustees shall recornvey LO the sald party ot the first 
part all and singular the said lands then in the hands of the said 
trustees, and not before that time sold or disposed of, in the execu- 
tion of the trust hereby created. In case the said trustees shall at 


any time have any trust moneys on hand received from the sale of 


the lands hereby conveyed which will not be required to meet any 
immediate liabilities of the company, to which said moneys are by 
these presents devoted, the said moneys shall be loaned on interest, 
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or deposited on interest, with some bank or trust company in the 
city of San Francisco or Sacramento, subject to be drawn by checks 
signed by the trustees, or such one of them as they may designate. 
All of the books of the said company, and of the, trustees, relating 
to the lands hereby conveyed, shall be mutually open to the inspec- 
tion of said company and said trustees. It shall be the duty of the 
said trustees to certify and deliver to the said party of the first part 
the said bonds, as the same from time to time shall be demanded, 
issued, or used by the said party of the first part. 

And it is hereby mutually agreed by and between the parties 
hereto that the sajd parties of the second part, and their survivor 
and successors, and their heirs, executors, and administrators, shall 
not be answerable for the acts, omissions, or defaults of each other, 
nor for anything short of their own gross negligence or wilful mis- 
feasance. 

It ishereby declared by the parties to this indenture that all the 
provisions of said acts of Congress, so far as they are applicable, are 
hereby made and shall be deemed and taken to be a part of this in- 
strument; and the said provisions in all that concerns the sale and 
disposal of the said lands hereby conveyed to the parties of the sec- 
ond part are to be observed and strictly and faithfully carried out 
and fulfilled. . 

And the said party of the first part covenants and agrees to and 
with the said parties of the second part, that the said party of the 
first part shall and will at any and all times hereafter, and from 
time to time execute, acknowledge, and deliver, under its corporate 
seal, to the said parties of the second part, and their survivors or 
successors, all such other or further assurances, deeds, mortgages, 
obligations, transfers, indentures, and instruments In writing, and 
shall and will do and perform all such other or further acts or things 
as shall or may be hecessary or proper, Or as their counsel, learned 
in the law,shall deem hecessary, proper, or expedient for the better or 

more effectually securing upon the above conveyed and mort- 
45 gaged premises the pavinent of the said bends so to be issued, 

and the interest due and to grow due thereon in manner afore- 
said, or for carrying into effect the true intent, design, objects, and pur- 
poses of these presents, And the said parties of the second part 
hereby accept the trust created and declared by this instrument, 
and agree to discharge the same pursuant to the provisions in that 
behalf herein contained. 

In witness whereof, the said Southern Pacific Railroad Company 
has caused these presents to be signed by its president and secretary, 
and sealed with its corporate seal, and the above parties of the second 
part have hereunto set their hands and seal, the day and year first 
above written. 

CHARLES CROCKER, 
President Southern Pacific Railroad Company. 
[SEAL. | J. L. WILLCUTT, 
Secre lary Southern Pacifte Railroad Company. 
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We accept the trust declared in the foregoing instrument. 
D. O. MILLS, [SEAL. 
LLOYD TEVIS, =e, 
Truste e8. 
STATE OF CALIFORNIA, | 
City and County of San Francisco, | : 


On this third (5rd) day of July, in the vear one thousand eight 
hundred and seventy-five (1875), before me, Charles J. Torbert, a 
notary public in and for the said city and county of San Francisco, 
State of California, duly commissioned and qualified, personally ip- 
peared Charles Crocker, known to me to be the president of the 
Southern Pacific Railroad Company, and J. L. Willeutt, known to 
me to be the secretary of the Southern Pacific Railroad Company, 
the corporation that executed the within instrument, and acknowl- 
edged to me that such corporation executed the same. 

In witness whereof, | have hereunto set my hand and affixed my 
official seal, this 3rd day of July, A. D. 1875. 

[SEAL. | CHARLES J. TORBERT, 
Notary Public in and for the City and County 
of San Francisco. State of California. 


STATE OF CALIFORNIA, 
City and County of San Francisco, | 


88 ; 


I, Charles J. Torbert, a notary public in and for the said city and 
county of San Francisco, State of California, residing in the city of 
San Francisco, duly commissioned and sworn, do certify that on the 
sixth (6th) day of July, in the year one thousand eight hundred 
and seventy-five L870), personally appeared before me in the city 
and county of San Francisco, State of California aforesaid, Charles 
Crocker, president of the “Southern Pacific Railroad Company,” 
and J. L. Willeutt, secretary of the “Southern Pacific Railroad 
Company,” who are both personally known to me to be the said offi- 
cers of the said “Southern Pacific Railroad Company,” respectively, 
and the individuals deseribed in and who have executed the fore- 
going instrument as such officers of said company, and they each 
severally and personally, then and there, acknowledged to me that 
they executed the said instrument as the free act and deed of the 
said “ Southern Pacific Railroad Company ” freely and voluntarily, 
and for the uses and purposes therein mentioned; and the said J. 
L. Willeutt, with whom I am _ personally acquainted, being by me 
duly sworn, did depose and say that he resides in the city and county 
of San Francisco, State of California; that he is and was secretary 
of the “ Southern Pacific Railroad Company ” at the date and time 
he executed the foregoing instrument; that he knows the corporate 
seal of said company, and is, and was at the date of said instru- 
ment, the legal custodian of said seal; that the seal affixed to the 
foregoing instrument was and is such corporate seal, and was by 
him so affixed by order of the board of directors of the said 
“Southern Pacific Railroad Company ;” that he signed his name 
thereto as secretary of said company by the like order. And the 


et Aa 
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said J. L. Willeutt further said that he was and is acquainted with 
Charles Crocker, and knows that said Charles Crocker is and was 
president of the “Southern Pacifie Railroad Company” at the date 
of said instrument; that the signature of the said Charles Crocker 
subscribed to said instrument is in the genuine handwriting of the 
said Charles Crocker, and was thereto by him subscribed by the like 
order of the board of directors of said COMLpany, and in the presence 
of him, the said deponent. 

In witness whereof, I have hereunto set my hand and affixed my 
official seal ‘ul niy othice in the city and COUNTY of San lranciseo, 
State of California, the 6th day of J ily, A. D. 1875. 

[SEAL. | CHARLES J. TORBERT, 
Notary Public mn and for the City and County 
of San Francisco. State of California. 


STATE OF CALIFORNIA, 
City and County of San Francisco, } 


aes « 


On this seventh (7th) day of July, in the year one thousand eight 
hundred and seventy-five (1875), before me, Charles J. Torbert, a 
notary public mn and for the said city and CcOUnLY of San raneisco, 
State of California, duly commissioned and qualified, personally 
appeared D. O. Mills and Lloyd Tevis, known to me to be the per- 
sons Whose names are subseribed to the within instrument, and ae- 
knowledar d to me that they executed the same. 

ln witness whereof, | have hereunto set my hand and affixed my 
official seal at my office in the city and county of San Francisco, 
State of California, this 7th day of July, A. D. 1875. 

[SEAL. | CHARLES J. TORBERT, 
Notary Publie mn and for t hve City and County 
of San Francisco, State of ¢ alifornia. 


tr Filed for record at the request of D. W. Parkhurst, and re- 

corded in office of the county recorder of San Mateo county, 

July Sth, 1875, ato }>. Mm. 
following. 

Witness my hand and seal of office. 
[seat.] Paid $22.50. GEO. H. RICE, 
County Recorder, 
xy W. R. THOMAS, Deputy. 


.in liber 11 of Mortgages, at page 2 and 


Filed for record at the request of D. W. Parkhurst, July 9th, A. 
D. 1875, at 9 o’clock and 26 minutes a. m.,and recorded in book 15 
of Mortgages, at page 156 et 8 J+, records of the county of Santa 
Clara, in the State of California. 

Witness ny hand and seal of office. 

fsrat.] Paid $15. W. J. COLAHAN, 
County Recorder, 


By Fr. J. SAAE, Dep't. 


Filed for record at the request of D. W. Parkhurst, July 9th, A. 
D. 1875, at 8 o’clock and 43 minutes p. m., and recorded in book 1 
T a) 8 ' 

‘ J 
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of Mortgages, at page 586 and following, records of San Benito 
county, in the State of California. 
Witness my hand and seal of office. 
[sEAL.] Fees, $15, paid. H. M. HAYES, 
C’o. Recorde y 


hiled for record ul the re Cl lest t of 1). a Parkhurst July LOth, A. 
D. 1875, at 8 o’clock and 10 minut sp. m., and recorded in volume 
A pape 29. ana fo ag lng pape $s oO] ho mortgage records of the 
county of Santa Cru in the state of California. 

Witness my hand pier seal of said county recorder. 

[seat.] Paid $15.00. H. E. MAKENNEY, 
County Recorder in and for Santa Cruz ¢ ounty. 


Filed for record at the request of D. W. Parkhurst, July 12th, A. 
“ L875, at v o'clock and De minutes mm. Babes and recorded 1n Book l 
f Mortgag¢ eS, pao ISS and following, records Ol the COUT Ly of \lon- 
eat in t State of California. 
Witness my hand and seal of office. 
[seat.] Fees, $15, p’d. HERBERT MILLS, 
County Record sf 


lhe 


Filed for record at the request of D. W. Parkhurst, July 18th, A. 
D. 1875. at six o'clock and 25 minutes p.m.,and recorded in Book “C” 
of Mortgages, page 540 et seg., records of the county of San Luis 
Obispo, in the state of California. 

Witness my hand and seal of othee CcOUnLY recorder. 

[SEAL.] Fees, $15. CHAS. W. DANA, 
County Records f 


Filed for record at the request of D. W. Parkhurst, July 14th, A. 
D. 1875, at 2 o'clock and 20 minutes p. m., and recorded in Book 


“FF” of Mortgages, pages 164 and following, records of the county 
of Santa Barbara, in the State of California. 
Witness my hand anc seal ot othece of county recorder. 
[SEAL. | lees, S15, pd. H. P. STONE, 
County Recorde rs 
By J. O. B. WENTLING, 
Deputy. 


Filed for record at the request of D. W. Parkhurst, July 16th, A. 
D. 1875, at 8 o'clock and 40 minutes a. m., and recorded in Book 15 
of Mort teages, page 600 et seq., records of the county of Los Angeles, 
in the State of California. 

Witness my hand and seal of office county recorder. 

[seAL.] Fees, $15, p’d. J. W. GILLETTE, 
County Recorde Te 

By D. S. LOVEJOY, 
Deputy. 


Filed for record at the request of D. W. Parkhurst, July 19th, A. 
D. 1875. at nine o’clock and 15 minutes a. m. and. recorded in Book 
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Volume 2 of Mortgages, pages 217 and following, records of the 
county of Kern, in the State of California 
Witness my hand and seal of office. 
[sEAL.] Fees, $15, p’d. Fr. W. CRAIG, 
( ounty Pecorder. 


t7 Filed for record at the request of D. W. Parkhurst, Esq., 
July 20th, A. D. 1875, at 8 o’clock and 15 minutes p. m., and 
recorded in Book D of yortgag pp. LO ef 8eq]., records of the 
county of Fresno, in the State SaiiGente 
Witness my hand and seal sf ottice of county recorder. 
[| SEAL. | P'd S15. A. MM. Cy, LRK, County Record vs 


By C. L. WAINWRIGHT, Deputy. 


riled for record “at request ot [). \W. Pat churst, July 2 1st. A. 1). 
[S75, at 10 o'clock and 30 minutes a. m:, and ree orded in Book “kK” 
ot Mortgages, pPuye l ef 3EU., records of the county of Tulare, in the 
State of California. 

W itn SS ny hand and st al of office of count, recorder. 

| SEAL. | Pd S15. é. E ‘DE NNY, Recorder, 
By JOHN G. KNOX, Deputy. 


Filed for record at the request of D. W. Parkhurst, July 23d, A. 
1). IS7», at LO o'clock ana 1) minutes }). Il., and recorded in Book 
‘eS Mortgages, Ott et s se records of the county of San Bernar- 
dino, in the State of California. 
Witness my hand and seal of othce of county recorder. 
[sean.] P’d $15.00. SYDNEY P. WAITE, 
County Recorder. 
by nk. S SWING, Deputy. 


iled for record at the request of D. W. Parkhurst, July 26th, A. 
D. 1875, at 10 o'clock and 20 minutes a. m., and canta in Book 
No. 7 of Mortgages, pages 105 et seq., records of the county of San 
Die O, in the State of California. 

W itr ss my hand and seal of ofhce of county r corder. 

SEAL.| Fees, $15. \. S. GRANT, 
County Record , 


13) wy. G. HAIGHT. Deputy. 


Kiled for record at the request ot |). Ww. Parkh Inst, July 28th, A. 
D. 1875, at 24 minutes past 4 p. m., and recorded in Book No. 2 of 
Mortgages, pages 46 et ser., records of the county of Ventura, State 
of Calitornia 

Witness my hand and seal of office of county re 

[SEAL.}| Fees, $18. JOHN T. STOW, 
County Recorder 


- 

— 
~ = 
ad 


Recorded at request of D. W. Parkhurst. August 5rd, A. D. 1875. 
at 1 p. m., in Liber 443 of Mortgages, page 309, in the office of the 
county recorder of the city and county ol San lraneisco, State of 
California. 

[ SEAL. | O.. Bi FRANK, 
( ounty Recorde ve 
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Recorded at request of Wells, Fargo & Co., August 20, 1880, at 20 
min. past 9 a. m., in Book 1 of Mortgages, page 557 ef seq., records 
f Merced county. 

[SEAL.] $10. KK. J. HAMILTON, 
County Recorder. 
By M. H. WALSH, Deputy. 


| Recorded at request of Wells, Fargo & C August 25dqd.A. D. LSSO0. 
at 5 min. past 9 o’clock a. m., in Vol. 15 of > Morte rages,at pages 139 
et 8€q]., records ot } Stanislaus COUNLLY. 
[seaL.] $15 5 paid JOHN McCOY. Recorder. 
| Recorded at request of J. L. Willeutt, Se ptember Gth, ISSO, at 30 
min. past 10 o'clock im. eee in Liber 624 of Mortgages, page BOD. in) 
the othce of the COUNTY recorder of the CLS and COUNTY of San I ran- 
cisco, State of California. 
| SEAL. | W. K. DIETRICH, 
County Record r, 
Per RICHARD BLAUVELT, Deputy. 
48 endorsed : Due service of the ithin amended answer ad- 
ts mitted this 27th day of July, 1883 D5. &L. 5 ‘Terry, 
attorneys for plaintiff. Filed July 27th, 1885. L. 5. B. Sawyer, 


| clerk. 
| Stipulation Waiving Ju ry 


4Y ‘At a stated term. to wit. the July term. A. D. LSSS, ¢ Ol the clr- 
cuit court of the United States of America of the ninth judicial 
circuit. in and for the district of California. held at the court-room. 


In the city and county hfe San 'ranecisco, Ol} ~—tiee-tg the 81st 
day of July, in the year of our Lord one thousand eight hundred 
and « ‘ighty- three. 

Present ; The Honorable . Field, cireuit justice - the Honorable 
Lorenzo heen, elreull read 


THe PEOPLE OF THE STATE OF CALIFORNIA i 
Us. No. 2846. 
T> 


THE SouTHERN Pacrric RAILROAD CoMPANY. ) 


lt Is he reby stipulated by and betwer 1} thi above-named 


OU parties, that the above-named action be tried bv and before 
" the court without a jury, a jury being hereby expressly 
; waived. 


Dated San Francisco, July 31, 1555 
D& &€ 8. L. TERE, 
Attys for * Plaintiff. 
PD. WIGGIN PON. 
H. S. BROWN, 


4 ; 
Allorneys tor Defendant. 


EK. C. MARSHALL, Aly Gen’l. 


Endorsed: Filed July 31, 18835. L. 5. B. Sawyer, clerk. 
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51 Findings. 


In the Cireuit Court of the United States, Ninth Circuit, District of 
California. 


Tue PEOPLE OF THE STATE OF CALIFORNIA 
VES. - No. 2846. 
Tue Sournern Paciric Rarroap Company. J 


The above-entitled cause having, on the Sslst day of July, 
1883, been brought on to a hearing before the court, without a jury, 
the said parties, by stipulation in writing filed with the clerk, hay- 
ing waived a jury, and the evidence introduced by the respective 
parties have been fully considered, the court finds the facts in issue 
in said action as follows: 


[. 
Defendant’s organizat ion. 


In the year 1865 a corporation, under the name of the Southern 
Pacific Railroad Company, was duly organized under an act of the 
Legislature of the State of California, approved May 20, 1861, enti- 
tled “An act to provide for the Incorporation of railroad companies, 
and the management of the affairs thereof, and other matters relat- 
Ing thereto,” and the term of its existence was fixed at hitty years 
from the date of its organization. 


if 


On the 24th day of July, LS60, the San Francisco and San Jose 
Railroad Company was duly incorporated under the laws of the 
State of California. 


ITI. 


The Le cislature of California, on . pril 2, L566, passed an act en- 
titled “An act to authorize all the counties south of Santa Clara 
county to aid in the construction of the Southern Pacifie rail- 
Sy road.” which statute 1s found in the statutes of LS65—’6 at 
page S16 ef seq. Also a statute, on March 30, 1868, entitled 
“An act to confer power upon the board of supervisors of the city 
and county of San Francisco,” which is found in the statutes of 
California for the vears 1867-8 at page 716. Also “An act to em- 
power the city and county of San Francisco to aid in the construe- 
tion of the Southern Pacific railroad, and other purposes,” which is 
found in the statutes of California, 1S69—'70, at page (O07 et seq. All 
of which statutes are herein referred to and made a part of these 
findings. 
LV. 

On July 27, 1866, Congress passed an act entitled “An act grant> 
Ing lands to aid in the construction of a railroad and telegraph line 
from the states of Missour! and Arkansas tO the Pacitie coast,” 
which act of ( ongress Is found in the Unite ad States Statutes at Large, 
vol. 14, at page 292 e seq., and which act is herein referred to and 
made a part of this finding. 
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In November. 1866, the Atlantic and Pacifie Railroad Company 
du ly filed Its ; icceptance of said act of Coner SS n the ofthice of the 
Secretary of the Interior. 

Vi. 

On the thirtieth dav of November. 1866. said Southern Pacifie 
Railroad Company duly filed, in the oftice of the Secretary of the In 
terior. al Washington. its aces place Ol tli said act of (ongre ss of 
July 27, 1866. 


The a e of the State of California, on April 4, 1870, passed 
an act entitled ‘ ‘t to aid in giving effect to an act of Congres: 
relating sate pea Pacitie - Railroad Company,” which act Is 


found in the statutes of California for 1869-70 at pages 583, and is 


cr 
‘ ’ 


hereby ret rred ice and mac a part oft this WMnaing 


VIII. 


On March 38, 1871, Congress pi sed an act entitled “An act to in- 
corporate the Texas and Pacific Siticond Company, and to aid in 
the construction of its road, and for other purposes,’ which statute 
is found in vol. Lb. B Ss. &tatutes at Large ~ al pra gre wie ¢ SEqY., and 


which is hereby referred to and made a part of this fin 


On May 2, 1872, Congress passed “An act supplementary to an 

act entitled ‘An act to Incorpo} ite the Ts Xxus LP: i cific Railroad (om- 
pany, and LO id in the construction Ol ts road, and for other 

D3 Urposes, approved March 3, 1871,” which act is found 1 
vol. 17, U.S. Statutes at Large, page 59 et seq., which statute is 


hereby reterred to and } rade a part of this finding. 


X. 


As such corporal tion, and 1n pursuance of the acts of the Legisla- 


ture of iu alit iornia and “Acts of Congress retrerrs «| © in) thy ~ e findings, 


said Southern Pacific Railroad Company constructed a line of rail- 
road, and procured the rolling-stock. and all the appurtenances 
thereunto belonging, known and designated as the Southern Pacifie 
railroad, described as follows: "Recon aver ed on the waters of the 
Pacific Ocean in the city and county of San Francisco, and extend- 
ing in a southerly direction through portions of the county of San 
Francisco, and through the counTY of Santa ¢ iF ara t » Tres Pinos. in 
the county of San Benito, with a branch therefrom running from 
Carnadero, in the county of Santa Clara, to Soledad, in the county 
of Monterey. Said line of'railroad also extends from Huron, in 
Fresno county, to Goshen, in Tulare county, and thence ina southerly 


direction, by the way of Tehachapi Pass, Mohave, and Los Angeles, 


to the Colorado river at Fort Yuma. with three branches from said 


At thy ee Me! 8 BR ER 
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line at Los Angeles, extending, respectively, to Santa Monica, Wil- 
mington, and Santa Ana, in the county of Los Angeles. Said line 
of railroad is connected with the ‘Texas and aceite railroad at Sierra 
Blanea, in the State of Texas, bv three railroads, to wit : The South- 
ern Pacifie railroad (of Arizona), extendin rfrom Fort Yuma to the 
eastern boandary line of Arizona; the Southern Pacific railroad (of 
New Mexico), extending from said eastern boundary-line across 


New Mexico to the western boundary of Texas: and the Galveston. 
Harrisburg and San Antonio railroad, extending from said last- 
named by uti cls ary to Sie rra Blane i Mild Seye if railroads ire Oper- 


ited is one continuous line. ( XCepPt rhe =Connection mad over the 
‘entral Pacific road. as stated in finding No oo from a point 


near Marshall, in Texas, to - Pacific Ocean at San Franeiseo, for 
the uses and purposes and i the manner ¢ eal by the acts 

of Congress hereinbefore r ferred to. Krom Tres Pinos to Huron 
the said Sout thern Paeitic railroad has not been compl Li d, but pend- 
Ing its construction connection between 1d 1) ints is made over the 
line of the Central Pacific railroad Det idant, since the com- 
mencement of this action, has Prd pi ted the construction of the 
said Southern Pacific railroad to the Colorado river, at or hear the 
Needles, to connect with thi \tlanti ali Pacific railroad, herein- 
after referred to, and, with the said Atlantic and Paetfie railroad, 
when compl ted, making a continuous line from Springfield, in the 
State of Missouri, to the Pacific Ocean, with the same exceptions as 
to the connection over thi Central Pacific, ; - contemplated bv the 
act of Congress, hereinbetore referred to, chartering the Atlantie and 


Pacific Railroad Company 
54 XN I. 
le neth of the road in the severa counties. 


Of said Southern Pacifie railroad (of Calitornia) there had been. 
prior to the first Monday in March, 1880, completed, and there was 
In operation in the several counties through which it runs, 711.51 
miles, to wit: In the city and county of San Franciseo, 7.36 miles: 
in the county of San Mateo, 25.10 miles; in the county of Santa 
Clara, 59.50 miles; in the county of Santa Cruz, 2.15 miles; in the 
county ot San Benito, 17.60 mil D in thi COUTLES t \lonte rey, 49). 258 
miles ; in the county of Fresno, 17.93 miles ; in + te county of Tulare, 
61.98 miles; in the county of Kern, 117.55 milles: 1n the county ot 
Los Angeles, 139.48 miles: in the county of San Bernardino, 54.60 
miles, and in the county of San Diego, 155.85 miles, and all within 
the State of California. 


XII 


Said Atlantic and Pacifie Railroad Company has nearly Coln- 
pleted, and will within a short time have fully comp leted, the whole 
of said road from Springfield to the Colorado river, and defendant 
has construc ted sald road icLs aforesaid LO Mojave, with the exception 
hereinbefore set out, ana has compl ted the construetion thereof from 
said Mojave to the junction of the road of the Atlantie and Pacific 
Company at Colorado river. 


jt 
— 
~~ 
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XIIT. 


On December 17th, 1877, the Southern Pacifie Railroad Company 
and the Los Angeles and San Pedro Railroad Company, San Fran- 
cisco and San Jose Railroad Company, and other railroad corpora- 
tions, then duly incorporated and existing under the laws of the 
State of California, were duly amalgamated and consolidated under 
the provisions of the statutes of California, and a new corporation 
was formed, to wit, the defendant in this action. Since then said 
defendant has been and still is a corporation existing under the laws 
of the State of California, except in so far as its organization, exist- 
ence, corporate character, and rights may be affected or modified by 
the Federal and State statutes, referred to in these findings. 


AIV. 
Within due time the secretary of the defendant filed with the State 


Board of Equalization the sworn statement required by section 5664 
of the Political Code of California. 


DO XV. 
Assessment of State board not given in evidence on trial. 


No record of assessment as made by said State Board of Equaliza- 
tion was introduced as evidence on the trial ; and there was no other 
evidence as to the assessment in question than as shown by the doe- 
uments set out in these findings, or as shown by the facts stated in 
the findings. 

XVI. 

The following is a copy of the assessment roll for the county 
of Fresno for the year 1881, so far as it relates to the tax in ques- 
tion in this case, and includes said tax, and is the only evidence 
of the assessment of said tax, no other record of the assessment as 
made by the State Board of Equalization having been introduced, to 
wit: 
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| ne board ot supervisors of l'resno COUNT val uly apportioned sald 
tax among the legal subdivisions of said county. 


AV ITI. 


ry* ? Be ,* ’ ' . . 

Phe di linquent list for the said year, so far as 1t relates to the tax 
In question, Was au iv made up In form correspond) nye with the orig- 
inal ¢ | 


a 


In pursuance if section 3738 of the Politieal Code of California.the 


‘ , {* , ’ ’ {° i, ; , . a a ] 7 ] . . 
boat cl OF SUDCrVISO!] Ol; rreshno COuntv Gauly pra sseq ih OPraer, ¢ ntered 


in the minutes. dispensine with thr duplicate assessment roll for 
that county for that year. 


4b > ] > ’ | + > + . .4+4 ] , , 
rhe control rot the State transmitted a tettel to the tax ecolleetor 


4 1 *% ** : . + .* ; .* . is +? P 
ol |: resno COUNTY, In pursuance OF the Provisions oO] ection oS of 
P litieal ('o Tp ta +] tons a | +4 : _ , ’ 
Lie OlLICH! Ode, GITeciuhg iiit iz.’ q*epr rere i ()] (>] iz “no COUNLN oO 
; ° } : 
offer the property in question for sale but once, and 


| if there were 
ho hona frali pu rehnasers to wilt hdraw It trom sale. 


(Qn or about the eleventh y of April, A. D. 1881, the tax 


+7 4 j | a } ae . 
collector of thie COULLY OL Ff] Ith ObDEedIeCHnce LO the provisions 
° . . ‘> ray j 4 | > . . } ‘ } eu - 
Ol SeECTLON wre? OF Lif pi] ‘rarer () (4 iornia. transmitted 
i} - ea bard 1,4 — i i+ : 

LO the controier OF the Atate of Cailiornia, With his mndorsemelns 
re . , , ’ os i. , : 
thereon OT thi action had lh tne premMis , a certined COPN ot the 

. : 
; , } * 1 : . ° ° . 
ey >» hy t . t ¢ : | ; , " '¥ 
enntr Upoll the dein lent tl PCLAULN LO The TAX 1h question in this 
‘ i 
‘ , - 1 ke <> 8 ] 17 } .. TLavetat. : . +i, 4 : ] r - 1] ‘ ne ‘ 
«it LION. 3 Lif] iil rors iii i ae »\\ 7 Libactt "ch ita i ;.\ COLLCCLO] ih i oreres 


a alge nage 
: es t+ 4 p ‘ i . 7. ; " " 
Said property iIOTr SAIC ANG WILHAGTAWN It vecuuse Lhere Was ho pur- 


chaser for the same. 


Phe controller of State, in pursuance Of the provisions ol the same 
section, 


recting | 


. 


. Be . + | 4 1] | " : al ’ ° . } 
ransmiltted to the tax collector of sald countv a lettel (il- 


— 
os 
— 
~~ 
— 
_ 
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’ . 1 ’ ea 
[Indebtedness olf Geiendant secured by mortgage. 


Qn the first day ot April, IS75, thi defendant was indebted to 
Wie 


divers persons In iarge sums of money advanced to coustruet and 
equip the ade fendant Bey ilroad herembetore deseri bed. lo SECLUTC 


the paviie nt of such pride btedn =s the at te ndant, on the said first day 
of April, S75, executed and delivered a mortgage to D. O. Mills and 
Lloyd Tey isuy Oli id Southern Pacific railroad, its franeliise s,and all 


rolling-stock and appurtenance S,and upon a large num per of tracts of 
land, aggregating overcleven million acres, situated in different 


Od counties in 1 he State of Ca Hfornia, which sald tracts of land 
were,and ever since have been, the property of the defendant, 
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and which said indebtedness amounts to the sum of $52,020,000, no 

part of which has ever been paid, except the accruing interest; and 

the sum of 81.652.000 of thy principal andthe whole of the balance of 

to SSU.SUS.U00, is, and ever sinee the 

execution of said morteane has ne bn, a Vallad aba subsisting ince bt- 
hy. 


‘ ’ | a * . 
edness agaist salad Company, and has bee! nad still is, secured by 


said principal sum, amounti 


;¢? 


said mortvave, a COPY of which, with thie ndors ment thereon, is 
annexed to the answer in this case, which is hereby referred to 
ana made tl part 0] this find) i”, Whicli Salad morteage Was duly 


sf > © ae © 
’ 


county of Fresno, as well as in all other counties through which 
said railroad rulis, as shown Dy the several dor ements thereon. 


? i ’ } . H ' . 
recordedi of} the dat mentioned I ithe tt) ment thereon, mn the 


At the se ssion of the Lecislature of ic bill was introdueed in 
the Assembly of said Les isfature Or V h thi following 1s a true 


COPY, ana that such procecalhgs Wi eupon had mm s Lid La ols- 
' 

lature as are nerelnaiver set fort! rvilldi UDlil Was an annie nelme lit 

to section 3664 of the Political Code « e State of Caliiornia, 


which SECTION, prior icf sd “mMenamenhnt, rea | as MOLLOWS, LO Wt 
opireage Sé } ‘ r 7 . . 
SECTION OOG-. (On or belo} Lhe Trst JbOndaAYV May. 1h) each 
vear, the State Board of leq ua IZATION Siail a ss the franchise, 


roadway, road-bed, rails, and rolling-stock of railroads operated in 


more than one county. The preside ry, cashier, or mMan- 
wving agent, or such other officer as t - Board of Equalization 
ia cle sjomate , of cLTh\ COP} Oration ,) ir \ li wa ltt T1H10Te 
than one county in this State, shall fur suid board, on or before 


y of Aprilin each year, fement, signed and sworn 
to by one ol <neh 


) othe r=, SHOW TN lit cael rine ve ir ending on the 
. ’ . ’ : ' 
first Mondav in March in sueh veut! 
ray } 1 ’ + . . ’ 
(7) The whole number Of milles oF } owned, Op rated, or 
. Bias : — + | ttt y 
leased in the State by such corpora Lik . i return, and the 
value thereof per mille, With a detatiied Le! nt OF all property of 
every kind locate i in the wt 
: | | t | ] ; . ’ + | >» 7 ; +’ ' ] ° i? ] . 7 
tf.) Also a detaried statemen i} iy and value thereof 
ol Choihes, pusseliyos r, Inadli, CA PPCss, _r le stock 1h use on 
' } ° | P 4} : — + 
the corporations line in the State da ait r for which the 
. | ‘] i | i] | ,*% * , " li. ; Ss 
return Is made Phe revuril Sila nuit Ol TOLLINIO-SLOCK, 
} aa t ; : . I : . . 
the annual wross Cu4ri Ings of the « I vav. and tne propor- 
} ; ‘| ‘| ; ‘ : ° 
tronate annua: ross earnings oF th ms o®Latle, as nearly 
1 } } 1) 4] sila ved ; | , 4 ly . 
as practicabie, aba ai thie propel cit | hereatter in this see- 


tion. and such other facts as the State B i of Equalization mav In 

writing req. 

If such of 

furnish stich statement. said Board of Equalization shall fix the 

value of ane proceed LO SSCs thie prope VY ol tin corporation 4) fail- 

ing; the valuation fixed by them shail be final and conelusive. 
The snd prope rty shit] t LSS ct thi its actual value. 


pulire. 
' 3: ire | 
theer or otheers so design hall fail to make and 


’ 


’ 


:S Assessments shall be made upon the entire railway within 
the State, and shall include the meht ot Way, road-bed, track, 
bridges, culve rts, and rolling-stock. Lhe Uepots, station grounds, 


- 
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shops, buildings, and gravel-beds, shall be assessed by the assessor 
of the county where situated as other property. On or before the 
fifteenth day of May in each year said board shall transmit to the 
county assessor of each county through which any railway, operated 
in more than one county, may run,a statement showing the length, 
of the main track, or tracks, of such railway within the county, to- 
gether with a description of the whole of said tracks within the 
county, including the right of way by metes and bounds, or other de- 
scription sufficient for identification, and the assessed value per mile 
of the same, as fixed by a pro rata distribution per mile of the as- 
sessed value of the whole franchise, roadway, road-bed, rails, and 
rolling-stock of such railway within this State. 

Said statement shall be entered on the assessment roll of the county. 
At the first meeting of the board of supervisors, after such statement 
is received by the county assessor, they shall make and cause to be 
entered in the proper record book an order stating and declaring 
the length of the main track, and the assessed value of such railway 
lying in each city, town, township, school district, or lesser taxing 
district in their county through which such railway runs, as fixed by 
the State Board of Equalization, which shall constitute the taxable 
value of said property for taxable purposes in such city, town, town- 
ship, school, road, or other district : and the clerk ot the board of 
supervisors shall transmit a COPY of each order or equalization to 
the city council or trustees, or other legislative body of incorporated 
cities or towns, the trustees of each school district, and the authorized 
authorities of other taxation districts through which such railway 
runs. The taxes on said property, for State and county purposes, 
after collection by the county collector, shall be paid over to the: 
county treasurer as other taxes. All such railway property shall be 
taxable upon said assessment, at the same rates, by the same officers, 
and for the same purposes asthe property of individuals within such 
counties, cities, towns, townships, school districts, and lesser taxation 
districts.” 

And the said amendment is in the following words: 
“respectively, any person dissatisfied with an assessment made 
by said Board of Equalization against his or its property may, within 
five days after such assessment is made and entered of record on the 
books of said board, by written petition apply to said board to have 
the same corrected in any particular. Said petition must state the 
grounds of objection to such assessment, and must be filed with the 
clerk of the board. ‘The board must fix a time for hearing said peti- 
tion, which must not be less than five not more than ten days from 
the time the same is filed, and must, upon such hearing, receive such 
proofs as may be offered by the petitioner, or by the attorney gen- 
eral, or any other person appearing against such petition, and 
such other proofs as,in the judgment of the board, bear upon 
the question at issue. By an order of the board or upon the de- 
mand of the petitioner, the proofs shall be reduced to writing 
by a phonographic reporter. If the. board do not order the 


‘ 


proofs to be reduced to writing by such reporter, but the same 


ey 
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is done upon the demand of the petitioner, the petitioner 

must pay the expenses thereof. After hearing such proofs 
59 the board shall, within ten days, determine, in writing, upon 

the matters involved in the petition and proofs, and may 
alter, in conformity with such determination, the assessment 
complained of. Any person feeling aggrieved at such determination 
who shall pay the tax upon the assessment complained of,and may, 
within ten days after such payment, bring an action in the superior 
court, in the county in which the tux, or any part thereof, has been 
paid against the Board of Equalization, and in the complaint may 
allege any fact averred in his petition, filed with said board, show- 
ing the illegality of such tax in whole or in part, or that the prop- 
erty, in whole or in part, was assessed for more than its actual value. 

A copy of the complaint must, within thirty days after it has been 
filed, be served upon the chairman or clerk of said board, and said 
board shall have thirty days in which to answer or demur to the 
same. At the time the board answers or demurs it may demand 
that the suit be tried in the superior court of Sacramento county. 

The provisions of the Code of Civil Procedure relating to plead- 
Ings, proofs, trials, and appeals shall be applicable to the proceed- 
ings herein provided for, and the testimony taken before the Board 
of Equalization may be read in evidence; and in such proceeding 
the court shall have power to determine the matters involved in the 
issue, and, in making such determination, may ascertain whether 
the property was taxed or assessed in proportion to its value, and if 
the determination is in favor of the petitioner, as to the illegality of 
the tax, in whole or in part, in excess of its actual value, it shall, by 
its judgment, direct the return of the tax paid, or of such part 
thereof as may have been illegally exacted, or exacted in excess of 
the actual value of the property. 

Upon presentation of a certified COpyV of such final judgment to 
the controller he shall draw his warrant upon the State treasurer for 
the amount of such judgment, aud the treasurer shall pay the same 
out of any funds in the State treasury not otherwise appropriated. 
At the next settlement, made thereafter by the controller with the 
county, treasurer of any county that received any portion of said 
illegal tax, he shall require the treasurer thereof to pay such por- 
tion into the State treasury, to reimburse the State for the advance 
made on said judgment. The Board of Equalization may direct the 
district attorney of any orevery county interested, and the attorney 
general, to defend for such board any proceedings commenced under 
the provisions of this section.” 

The said amendatory bill was entitled “An act to amend an aet 
te establish a political code, approved March 12, 1872, by adding 
thereto two new sections, to be known as sections 3664 and 3665, re- 
lating to the assessments of the railroads and other property by the 
State Board of Equalization and county assessors for the purposes of 
taxation.” Said bill, in the due course of business, was passed by 
the Assembly, and contained all the matter which is found in said 
section 3664, as first above quoted. 

Having passed the Assembly, the bill was transmitted to the Sen- 
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ate. The Senate amended section 3664 by adding thereto the latter 
portion of the matter hereinbefore quoted. Upon the return 

60 of the bill to the Assembly the following proceedings were 
had, as uppears On the Journal of that body 

“The consideration of Senate amendment to Assembly bill No. 
475, ‘An act to amend an act entitled an act to establish a political 
code, approved March 12, 1872, by adding thereto two new sections, 
to be known as sections 3664 and 5665, relating to assessments of 
railroads and other property by the State Board of equalization and 
county assessors for the purpose of taxation,” resumed, 

“ The previous question was demanded by Messrs. Edwards, Jack- 
son, and Paulk. 

“The ayes and noes were demanded by Messrs. Paulk, Whipple, 
and Del Valle. 

“The roll was called, and the House refused to order the main 
question, by the following vote : 

“Aves: Messrs. Arick, Brown, Burns, Cameron, Crank, Daggett, 
Edwards, Gay, Geary, Gilmore, Hartshorn, Hoitt, Holden, Jackson, 
Jones, Kellogg, Kilburn, Lane, May, MeCallion, McClure, McDonald, 
Mein, Mudgett, Noonan, Patterson of San Joaquin, Reddick, Reynolds, 
Streeter, Swift, Wasson of Ventura, Wasson of Mono, Young, and 
Mr. Speaker—34. 

“ Noes: Messrs. Baker of Sacramento, Baker of Yolo, Birney, 
Bost, Branch, Chandler, Colman, Crumpton, Cunningham, Del 
Valle, Felton, Fraser, Freer, Garrity, Gavigan, Griffith, Hale, Hen- 
drick, Henshaw, Howard, Keating, Leach, Leake, Lewis, Long, 
Matthews of Tehama, Matthews of San Benito, McMurray, Murphy, 


O’Connor, Patterson of Nevada. Paulk. Pinder, Platt, Samuels, Sar-. 


gent, Siebe. Van leet, Wentz. Wertsbaugher, Whipple, and Wood 


—42.” 


After the transaction of other business, the printed Journal pro- 


ceeds : 

“The consideration of Senate amendment to Assembly bill 475 
resumed. 

“The question recurred on concurring therewith. 

“The ayes and noes were demanded by Messrs. Paulk, Sargent, 
and Wentz. 

“The roll was called, and the Speaker declared the House had con- 
curred in the Senate amendments : 

“Aves: Messrs. Arick, Baker of Sacramento, Birney, Bost, Brown, 
Burns, Crank, Daggett, Edwards, Estee, Felton, Garrity, Gavigan, 
Geary, Gilmore, Hartshorn, Hoitt, Holden, Howard, Jackson, Keat- 
ing, Kellogg, Laine, Mason, May, McCallion, McClure, McDonald, 
Mein, Noonan, O'Connor, Patterson of San Joaquin, Pinder, Reddy, 
Streeter, Swift, Van Fleet, Warkins, Wasson of Mono, Young, and 
Mr. Speaker—39. 

“ Noes: Messrs. Alviso, Baker of Yolo, Branch, Chandler, Colman, 
Cunningham, Del Valle, Fraser, Gay, Griffith, Hale, Hendrick, Hen- 
shaw, Jones, Leake, Leach, Lewis, Long, Matthews of San Benito, 
MeMurray, Murphy, Patterson: of Nevada, Paulk, Platt, Reynolds 
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Samuels, Sargent, Siebe, Wasson of Ventura, Wentz, Wertsbaugher, 
Whipple, and Wood—82.” 


The following is a copy, on the same point and vote, of the orig- 
inai written Journal of the Assembly, deposited in the office of the 
secretary of State, showing the last action of the House on Senate 
bill No. 475: 


(51 (California Legislative Assembly, Te nty-fourth Nession. 


ASSEMBLY CHAMBER, FRipAy, JJarch 4, 1881. 

Consideration of Senate amendments to Assembly bill No. 475 re 
sumed. 

The question recurred on concurring therewith. 

The ayes and noes were demanded by Messrs. Paulk, Sargent, 
and Wentz. Roll called. The House concurred in Senate amend- 
ments by the following vote: 

Ayes: Arick, Baker of Sacramento, Birney, Bost, Brown, Burns, 
Crank, Daggett, Estee, Edwards, Felton, Garrity, Gavigan, Geary, Gil- 
more, Hartson, Hoitt, Holden, Howard, Keating, Kellogg, Lane, Ma- 
son, May, McCallion, MeClure, MeDonald, Mein, Noonan, O'Connor, 
Patterson of San Joaquin, Pinder, Reddy, Streeter, Swift, Van Fleet, 
Warkins, Wasson of Mono, Young, and Mr. Speaker—3¥. 

Noes: Alviso, Baker of Yolo, Branch, Chandler, Coleman, Cun- 
ningham, Del Valle, Fraser, Gay, Griffith, Hale, Hendrick, Hen- 
shaw, Jones, Leach, Leake, Lewis, Long, Matthews of San Benito, 
McMurray, Murphy, Patterson of Nevada, Paulk, Platt, Reynolds, 
Samuels, Sargent, Siebe, Wentz, Wasson of Ventura, Wertsbaugher, 
Whipple, and Wood—s2. 

Matthews of Tehema and Kilburn paired, Kilburn voting aye 
and Matthews no. Messrs..Cameron and Crumpton paired ; Came- 
ron ave, Crumpton no. | 

The following facts also appear from the Journal: 

Other business having intervened, “the consideration of Senate 
amendments to Assembly bill No. 475 resumed, the speaker declar- 
ing that this was not the final action on the bill, and that the House 
had concurred in Senate amendments to Assembly bill No. 475, by 
a vote of 39 ayes to 32 noes. Mr. Paulk appealed from the decision 
of the chair on the ground that forty-one votes were required for 
concurrence. The question recurred, shall the decision of the chair 
stand as the judgment of the House ?” 

After other business, on motion, the appeal was laid on the table 
by a vote of 35 ayes to 25 nays. 

“Mr. Hale then entered his protest against the decision of the 
Speaker,on the ground that forty-one members voting in the affirm- 
ative are necessary to adopt the amendments, the vote on concur- 
ring in the amendments being the only action of the House thereon. 
Thereupon again: “ The Speaker stated that the action on the Sen- 
ate amendments to the bill was not the final action on the bill, and 
consequently a concurrence or non-concurrence in the amendments 
required a majority vote only.” 

Mr. Griffith and Mr. Kellogg then each entered his protest against 
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the decision of the Speaker, declaring the Senate amendments con- 
curred in on the ground that a concurrence required a majority of 
the whole House. | 

No other vote was had, or other announcement by the Speaker 
made in regard to this bill. No other action was had by the House 
except that on March 4, being the last act before adjournment sine 
die, the bill was reported as correctly enrolled, and as having been 
presented to the Governor for approval. No action was taken on 
this report, and the bill does not appear to have been reported to 
the House as having been approved. 


62 AXV. 
Mortgaged lands, mode and manner of assessment—payment of 
taxes. 


The lands mentioned in the finding XXIII are not, and never 
have been, in any way used in connection with the railroad business 
of the defendant, but are agricultural, grazing, and other lands, 
granted to said defendant under the acts of Congress hereinbefore 
mentioned for the purpose in said acts provided, and so far as pat- 
ented are distributed in the respective counties in the following 
quantities: In Santa Clara county, 3,138 acres; San Benito county, 
1,879 acres; Monterey county, 1,879 acres; Stanislaus county, 
32,242 acres; Merced county, 20,655 acres; Fresno county, 18,789 
acres; ‘Tulare county, 260,515 acres; Kern county, 168,096 acres ; 
Los Angeles county, 38,033 acres; San Bernardino county, 30,656 
acres ; San Diego county, 5,737 acres. 

Said patented lands, and all of them, for each of the years 1880, 
1881, and 15582, were assessed, including those situated in the 
county of Fresno, by the asseSsors of the respective counties in 
which they are situated, at their full cash values, and no deduction 
from said value was made or allowed on account of said mortgage 
or the indebtedness secured thereby ; on the contrary, the laws of 
the State of California under which said assessors acted in making 
their assessments prohibited any deduction from said values on ac- 
count either of the mortgage or the indebtedness secured thereby. 

In each of said years 1850, 1881, and 1882 tne defendant paid in 
full, at the time the same became payable, all the taxes levied upon 
said lands for State, county, and municipal purposes, without any 
deduction on account of said mortgage. : 

AAV I. 

The whole of said property assessed by the State board to the 

defendant. 

The State Board of Equalization in assessing said value of said 
property to and against defendant assessed the full cash value of 
said railroad, roadway, road-bed, ‘rails, rolling-stock, and franchises, 
without deducting therefrom the value of the mortgage or any part 
thereof, given and existing thereon as aforesaid, to secure the in- 
debtedness of said company to the holders of said bonds, notwith- 
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standing they had full knowledge of the existence of the said 
mortgage; and in making said assessment the said State Board of 
Equalization did not consider or treat said mortgage as an interest 
In said property, but assessed the whole value thereof to the defend- 
ant in the same manner as if there had been no mortgage thereon. 


63 XXVIII. 
Other corporations of various kinds. 


At, before, and ever since the adoption of the constitution of Cal- 
ifornia, now in force, there were, and are, existing under the laws of 
said State, corporations of various kinds, formed for the purpose and 
actually operating and doing business, and holding and using prop- 
erty in more than one cOounLY in said State. Corporations in the 
said State of California now are, and ever have been, formed under 
general laws relating thereto, and there have ever existed corpora- 
tions formed under its said laws for fire, marine, mutual life, health, 
and accident insurance; building ferries, constructing and operating 
roads, railroads, wagon-roads, telegraphs, bridges, wharves, chutes, 
and piers, ana for constructing and operating canals, for the purpose 
of acquiring lands in large tracts and distributing them as home- 
steads anon’ the corporators for savings and loans, for mining, for 
the sale and distribution of water in the cities and towns for manu- 
facturing, mechanical, and agricultural purposes; for benevolent, 
charitable, and educational purposes, cemeteries, agricultural fairs, 
and various other purposes. 

There is now, and for more than three years last past has been, a 
railroad in use and operation, extending from the city of Marysville, 
in the county of Yuba, to the town of Oroville, in the county of 
Butte, in said State, a distance of 263 miles, which sald road how is, 
and ever has been, operated in more than one county In this State, 
and has the same gauge as the road of this defendaut, and has ever 
been operated in like manner and for like uses and purposes, and 
is now, and for more than two and a half years last past has been, 
in the ownership and under the operation and control of one N. D. 
Rideout, a natural person and citizen of the United States, and res- 
ident of the State of California. 

XAVITITI. 

Rules of equality as regards the system adopted by sald board. 

The State Board of Equalization, in making the supposed assess- 
ment of said roadway of defendant, did knowingly and designedly 
include in the valuation of said-roadway the value of fences erected 


upon the line between said roadway and the land of coterminous 
proprietors. Said fences were valued at $300 per mile. 


pees g 
The Legislature of the State of California, on the 27th day of 


March, A. D. 1862, passed an act entitled “An act to provide for the 
9—9S85 
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construction of a from Mokelumne City to Wood- 
64 bridge, in the county of San Joaquin,” which act is found in 

the statutes of California for L862. al page 97, and is hereby 
made a part of this finding. 

On the 29th day of March, A. D. 15878, the Legislature of the State 
of California Pass d ah act ¢ ntitl d “An act to provide for the con- 
struction ot a railroad irom the LOWN of ‘Truckee, Nevada county, to 
Tahoe City, Lake Bigler,in Placer county, and to regulate fares and 
freights there on, \\ hic % ct Is fo und in the statutes of ¢ ‘alifornia for 
1877-5, at page GIS et seq., and is hereby made a part of this 
finding. 

At the same session said Legislature passed another act, on the 
30th day of March, A. D. IS7S, entitled “An act to provide for the 
construction of a railroad from Ione, in the county of Amador, to a 
point in or near the towns of Sutter Creek or Jackson, in said 
county, and LO regulate fares and freights thereon,” which Act is 
found in the same volume of said statutes of ( ‘alifornia, tut page S41 
et seq., and is hereby referred to and made a part of this finding. 

Numerous other acts of a similar character are found scattered 
through the annual volumes of the statutes of California. lt does 
not appear from the evidence whether said acts have been acted 
upon by the grantees therein named or not. 


XXX. 


The California Northern Railway ts a railway having the standard 
gauge ot jour fee L ¢ oh inches and il half—be Ing the “abe Gauge as 
that of the Southern Pacific Railroad of Californiam—extending from 
Marysville, in Yuba county, to Oroville, in Butte county, a distance 
of twenty-six and one-half miles, twelve and one-half miles being in 
Yuba and fourteen in Butte county, bull se formerly owned and 
operated by thi California NO the ee RR th] uy vy Company, ad COPrpora- 
tion organized ‘under the a of taliforeie On the 30th day of 
July, A. D. 1851, the said railway was sold under a decree of fore- 
closure of mortgage upon said road, and at said sale purchased by 

). Rideout. a navurali po rsoli, who rece ived ad COnVeVahce thereot 
in pursuance ot said sale. went Into posses ion thereof. and ha ever 
since—Dbeing about LWO years and il halfi—poss Sed and Ope rated, 
and he is now possessed of and operating said railway, claiming to 
be the owner thereof under said decree of foreclosure and sale, and 
since said sale sald railway has | been assessed—or purported LO be 
ussessed—to, and the taxes claimed to have been levied thereon have 
been paid by, said Rideout. 


eG Es 
The roadway occupied by Av defendant varies in width from 
thirtv feet to two hundred feet on the Southern division. which di- 


vision embraces the portion of said railroad situate in the county of 
Fresno, and is a little over seventeen miles in length. 
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65 Pe Ouse 
That the Southern division of said Southern Pacifie rail- 


road is operated by said corporation as a separate railway. It has” 
ho p yhys deal connection with the Northern division thereof bv any 


constructed road forming a part of sald road. Itis separated there- 
from by the Coast Range of mountains. ‘The nearest 1) int at which 
the railway of the Northern division approaches that of the Southern 


is over eighty miles. No passengers or freight are carried from one 
division to the other, except Upon the section of the Ce ntral Pacifie 


railroad which connects the two divisions by way of Lathrop and 
Niles and San Francisco, a division of two hundred and fifty miles 
in length. The corporation requested the board of equalization to 
assess each division of said railway separately. In pursuance of 


sald request said board did SQ), 

The Southern division of the Southern Pacific railroad runs 
throu: oh) the counties of l'resno, Tulare, Kern, Los Angeles, ahh 
Bernar dino, and Sa 1 Diego. | 

Neither said tax nor any part thereof has been paid. 


XAXITT. 

There was no testimony or facts in the case other than as appears 
in these findings to countervail the effect or legal operation of any 
of the documents stated in these findings: 

AXAALYV. 


The defendant. by its gr nt. ap pe ure “«l by ror thre Board of Mquali- 
; cht Wills made DV said 


zation, both before and after said ass 
board, and asked LO have the Sald ASsSsessmcht redueed, but atter 
having been heard the board refused to reduce said assessment. 
The gor ound ol refusal dos $s not il} rr. Ul ndant havin iv offered 
LO show the ground Ol refusal! by the testin OhYy of one of the mem- 
bers of said board, and said testimony having been excluded as in- 
competent by the court upon the objection Ol pli until. 


— 
_ 
-~ 


’ ° 
(onelusions Ol Fiat 


From the foregoing facts the court finds, as a conclusion of law, 
that the defendants are entitled to judgment in their tavor, with 
COSLS. 

(Signed) FIELD. Cirenit Justice. ° 
(Sioned) SAWYER, Cireuit Judge. 


January 21, 1554. 


Endorsed: Filed January 22,1884. L. 5. b. Sawyer, clerk. 


68 THE PEOPLE OF THE STATE OF CALIFORNIA VS. 


66 Judgqme nt. 
UNITED STATES OF AMERICA 


Circuit Court of the U nited States, Ninth Cireuit. District of Cali- 
fornia. 


THE PEOPLE OF THE STATE OF CALIFORNIA 
VS. No. 2846. 
THE SouTHERN Paciric RAILROAD ComPaANyY. } 


This cause having come on regularly for trial on the 31st day 
July, 1555, being a day in the July, 1883, term of said court, be- 
fore the court sitting without a ‘jury, a trial by jury having been 
waived by : stipulation of the attorneys for the respective parties 
duly filed with the clerk of said court, Hon. I. C. Marshall, attor- 
ney general of the State of California, appearing as attorney, and 
A. L. Rhodes and D.S. Terry, Esqs., as counsel for plaintiff, 

67 and ii. S. brown and 7. a § bv rein, lusqs., is counsel for dle- 
fendant, and the trial having been proceeded with on the Ist, 

2d, 3d, 7th, Sth, 9th, 10th, 14th, and 15th days of August, of said 
term and year, and witnesses on the part Ol the plaintiff ana ot 
defendant having been sworn and examined, and documentary evi- 
dence on behalf of the respective parties hay Ing been introduced, 
and the evidence being closed, the cause, after argument of counse!] 
having been submitted to the court for consideration and decision, 
and the court, after due deliberation, having filed its finding and 
ordered that judgment be entered in accordance therewith: Now, 
therefore, by virtue of the law and the finding aforesaid, it 1s consid- 
ered by the court that The People of the State of California, pli Lintilf, 
take nothing by this action; that The Southern Pacific Railroad 
Company, defendant, go hereof without t day, and that the said 

6d defendant recover from said plaintiff its costs in this behalf 
expended, taxed at ', 
Judgment entered January 22d, 1554. 


L. S. B. SAWYER, Clerk. 


I hereby certify that the foregoing Is a full, true, and correct COpV 
of an original judgment entered in the above-entitled cause. 

Attest my hand and the seal of said circuit court, this 22d day of 
January, A. D. 1884. 


L. S. B. SAWYER, Clerk. 
Endorsed: Filed January 22, 1884. L.S. B. Sawyer, clerk: 


69 UNITED STATES OF AMERICA 


Circuit Court of the United States. Ninth Circuit. District of Cali- 
fornia. 


THE PEOPLE OF THE STATE OF-CALIFORNIA 
DS, ‘ No. 2546. 


THe SourHern Paciric RaitRoAp Company. } 


I, Lorenzo 8. B. Sawyer, clerk of the circuit court of the United 
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States, of the ninth judicial circuit, within and for the district of 
California, do hereby certify that the foregoing papers hereto an- 
nexed constitute the judgment roll in the therein-entitled action. 
Witness my hand and the seal of said circuit court, this 22d day 
of January, A. D. 1884. 
[ SEAL. ] L. S. B. SAWYER, Clerk, 
By F. D. MONCTON, 
Deputy Clerk. 
70 Endorsed: Judgment roll. Filed 22 January, 1884. _L. S. 
B. Sawyer, clerk, by F. D. Moncton, deputy clerk. 


“1 Orde r Striking out Portions of Ame nided Answe -. 


At a stated term, to wit, the July term, A. D. 1883, of 
the circuit court of the United States of America, of the ninth 
judicial circuit, in and for the district of California, held at the court- 
room, in the city and county of San Francisco, on Thursday, the 
19th day of July, in the year of our Lord one thousand eight 
hundred and eighty-three. 

Present: The Honorable Stephen J. Field, associate justice of the 
Supreme Court of the United States; the Honorable Lorenzo Saw- 
ver, circuit judge. 


THe PEOPLE OF THE STATE OF CALIFORNIA 
vs. » No. 2846. 
Tue Sournern Paciric Rar~roap Company. } 

The motion heretofore argued and submitted to strike out portions 
of the amended answer herein having been duly considered, it 1s 
ordered that so much of the said answer as is contained in articles 
numbered 22, 34, 35, 36, 37, and 39, and that portion of article 15 

contained on the printed slip, being the last paragraph ot the 
42 article, and the third paragraph of article 26, and all of article 

28 after the first two paragraphs, be stricken out, as being 
matters of evidence, or iminaterial matter; In other particulars the 
motion Is denied. 

To this order the defendant excepts, and to the refusal of the court 
to strike out other matter the plaintiff excepts. 


(Here follow opinions of Mr. Justice Iield and Judge Sawyer, 
omitted in printing this record, per stipulation of counsel.) 

Ras> For opinions see record in the case of The People vs. The 
Central Pacitic R. R. Co. 
167 Bond Oi Writ of Krror. 

In the Supreme Court of the United States. 
Tur PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff 
in krror, 
re. » No. 2846. 
Tue SouTHERN Paciric RAILROAD Company, De- 
fendant in Error. 


Know all men by these presents, that we, Michael Scholl and Louis 
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70 THE PEOPLE OF THE STATE OF CALIFORNIA VS. 


Marshall, are hel land firmly bound unto The Southern Pacifie Rail- 
road C ompany, ¢ lefendant in error herein, in the sum of five hundred 
dollars, lawful money of the United States of America, to be paid to 
the said The Southern Pacific at ulroad Company, its successors or 
assigns; to the payment of which, well and truly to be made, we 
bind ourselves and each of Seaport and severally, and our 
168 and each of our heirs, executors, and administrators, firmly 
D\ Lies¢ present : 
Sealed with our seals; dated the 7th day of July, 1884. 
W hereas thi avVvove-) amed The People ie of the Stute oft California 
has prosecuted a writ of error to the Supreme Court of the United 


c*t 


States to reverse thi judg ment rendered by the eircuit court of the 
United States of America for the district ot (‘alifornia, the CAUSE 
entitled The People of the State of California versus The Southern 
Pacific Railroad ( OlIp many, No 2540 | 
Now, therefore, the condition of the obligation is such that if the 
above-named The Peop! je of thi State of ¢ alifornia, plaintiff 1 error, 
shall prosecute its said writ of error to effect, and answer all costs if 
it shall fail to make wood its plea, thi n this obligation shall be void; 
otherwise, to remain in full force and vies. 
169 MICHAEL SCHOLL. [seat. 
LOUIS MARSHALL | SEAL. 


Signed, sealed, and delivered in presence of— 


L. S. B: SAWYER. 


UNITED STATES OF AMERICA, | __- 
Dish uct of California, ( wat 
Michael Scholl and Louis Marshall, being duly sworn, each for 
himself deposes and says: That he is a householder in said district, 
and is worth the sum of five hundre 1 dollars in lawful money of 
the United States of America, exclusive of property exempt from 
execution and over and above all debts and ann iees. 
MICHAEL SCHOLL.  [seat.] 
LOUIS MARSHALL | SEAL. | 


Subseribed and Sworh to before me, this 7th day of July ISS4. 
L. S. B. SAWYER. 
f omr [J N. (ireurl f ourt. Dist. (al. 


L170 Endorsed: The form of the within bond and the sufh- 

ciency of the sureties thereon are hereby approved. (Signed) 
Lorenzo Sawyer, U. 8. circuit judge, 9th cirewt. Filed July 7th, 
1884. L.S. B. Sawyer, clerk. 
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17] In the Circuit Court of the United States for the District of 
California. 


THe PEOPLE OF THE STATE OF CALIFORNIA ) 
Ss, No. 2846. 
Tue SovrTmern Paciric RaAmRoap Company, } 


I, L. S. B. Sawver, clerk of the circuit court of the United States, 
of the ninth judicial circuit, in and for the district of California, do 
hereby certify that the foregoing one hundred seventy written 
and printed pages, numbered from 1 to 170, inclusive, are a full, 
true, and correct copy of the record and of all proceedings in the above- 
entitled cause, and that the same together constitute the return to 

the annexed writ of error. 


72 ‘itness mv hand and the seal of said cire cou 118 
172 Wit y | | 1 tl | circuit court, thi 
22 day of July, A. D. 1884. 
[SEAL. | L.S. B. SAWYER, Clerk. 
lio UNITED STATES OF AMERICA. 88 


The P reside nt of the United States of America to the judges of the 
circuit court of the United States, of the ninth judicial cireuit, in 
and for the district of California, Greeting 


Because in the record and proceedings, and also in the rendition 
of the judgment of a plea which isin the said cireuit court, before 
you, between The People Oo} f the State of ¢ alifornia plaintiff in 
error, and The Southern Pacific Railroad Company, defendant in 
error, a manifest error hath . ippened, to the great damage of the 
said plaintiff in error, as by its complaint appears, and it being fit 
that the error, if any there Sue bye il. Bit sh be duly corrected. and 
full and speedy justice done to the parties aforesaid in this behalf, 
you are hereby commanded, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at the city of Washington, in the District of 
( olumbia,on the second Monday of October next, in the said Supreme 
Court to be there and then held, that the record and proceedings 
aforesaid be inspected, the said Supreme Court may cause further to 
be done therein to correct that error what of right and according 
to the law-and custom of f the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 7th day of July, in the year of 
our Lord one thousand eight hundred and eighty four, and of the 
Inde - ndence of the United States the one hundred and ninth. 


SAB. ] L. 8. B. SAWYER, Clerk. 


The above writ of error is hereby allowed. 
LORENZO SAWYER, 
Circuit Judge. 


72 THE PEOPLE OF THE STATE OF CAL. V8. 5. P. R. R. CO. 


174 The Answer of the Judges of the Circuit Court of the United 
States for the District of California. 


The record and all proceedings of the plaint whereof mention 
is within made, with all things touching the same, we certify, 
under the seal of our said court, to the Supreme Court of the 
United States, within mentioned, at the day and place within 
contained, in a certain schedule to this writ annexed, as within we 
are commanded. 

By the court: 


[ SEAL. | L. S. B. SAWYER, Clerk. 


|Endorsed:] No. 2846. United States Supreme Court. The 
People of the State of Calfornia, pl’ff in error, vs. The Southern 
Pacific Railroad Company, def ’t n error. Writ of error. Filed 10 
July, 1884. L.S. B. Sawyer, clerk. 


175 Uwnirep STATES OF AMERICA, 88: 
To the Southern Pacific Railroad Company, Greeting: 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 
ington, in the District of Columbia, on the second Monday of ( ctober, 
A. D. 1884, pursuant to a writ of error filed in the clerk’s office of the 
circuit court of the United States in and forthe district of California, 
wherein The People of the State of California is plaintiff in error 
and you are defendant in error, to show cause, if any there be, why 
the judgment in the said writ of error mentioned should not be 
corrected, and speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Lorenzo Sawyer, judge of the circuit court 
of the United States for the distriet of California, this 7th day of 
July, 1684, and of the Independence of the United States the 
109th. 

[SEAL. | LORENZO SAWYER, 
Circuit Judge. 


176 | Endorsed :] No. 2846. United States Supreme Court. The 
People of the State of California, pl’ff in error, vs. The Southern 
Pacific Railroad Company, def’t in error. Citation. Service ofa 
copy of the within citation is hereby acknowledged. July 9, 1884. 
H. 8. Brown, att’y for def’t in error. Filed 10 July, 1884. L.S. B. 
Sawyer, clerk. 
Endorsed on cover: California C. C. U.S. No. 985. The People 
of the State of California, plaintiff in error, vs. The Southern Pacific 
Railroad Company. Filed 3d October, 1854. 
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' THE PEOPLE OF THE STATE OF CAL. Vs. NORTHERN R’Y CO. 1 
a Transcript on Writ of Error. 


In the Cireuit Court of the United States for the District of Cali- 
fornia. 


THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, ) 
US. » No. 2805. 
Tue Norruerx RArtway Company, Defendant.  ) 


1 Complaint. 
In the Superior Jourt of Colusa County, State of California. 


Tue PEOPLE OF THE STATE OF CALIFORNIA 
VS. 


THe NorTHERN RAILWAY COMPANY. 


Plaintiff avers that the defendant is indebted to plaintiffin the 
sum of $8,694.00, State and county taxes, for the fiscal year 1881, 
with five per cent. penalty added thereto for the non-payment there- 
of, and interest thereon at the rate of two per cent. per month 
from the 27th day of December, 1881, and fifty cents costs of collec- 
tion to date. 

Plaintiff demands judgment for said several sums, and prays that 
an attachment may issue in form as prescribed in section five hun- 

: dred and forty of the Code of Civil Procedure. 
T. J. HART, 
District Att'y of Colusa Co., & Att'y for Tax Collector of Colusa Co 
2 JOHN 'T. HARRINGTON, 
Of Counsel. 


Srare OF CALIFoRNIA, } .. . 
County of Colusa, hah 


I, J. B. de Jarnatt, county clerk of Colusa county, California, and 
ex officio clerk of the superior court thereof, do hereby certify that the 
above and foregoing is a full, true, and correct copy of the original 
complaint in case No. 461, as the same remains of record and on 
file in my office. 

Witness my hand, with the seal of said superior court affixed, this 
28th day of April, A. D. 1882. 

[SEAL. | J. B. pe JARNATT, Clerk. 


Endorsed: Filed April 18th, 1882. J. B. de Jarnet, clerk, by S. 
M. Bishop, deputy. 
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2 THE PEOPLE OF THE STATE OF CALIFORNIA 

> Summons. 

In the Superior Court of the County of Colusa, State of California. 
THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 

vs. No. 461. 
THe NorRTHERN Rattway Company. Defendant. 

Action brought in the superior court of the county of Colusa, 
State of California. and the complaint filed in the othee ot the 
clerk of said court. 

The people of the State of California send greeting to The Northern 


Railway Company, Defendant: 
You are hereby required to appear in an action brought against 


vou by the above-named plaintiff in the superior court of 


a the county of Colusa, State of California, and to answer the 

complaint filed therein within ten days (exclusive of the day 
of service) after the service on you of this summons, if served within 
this county, or,if served elsewhere, within thirty days. 

The said action [is] brought to recover the sum of eight thou- 
sand six hunderd and ninety-four ($8,694) dollars, State and county 
taxes for the fiscal year 1581, with five per cent. added thereto 
for the non-payment of such taxes,and interest thereon at the rate 
of two per cent. per month from the 27th day of December, 1881, 
and fifty cents costs of collection to date. 

All of which is more fully set forth in plaintiff's complaint On 
file in this action ; to which you are hereby particularly referred. 

And you are hereby -notified that if you fail to appear and answer 
the said complaint as above required, the plaintiff will take default 
and apply to the court for the relief therein demanded. 

Given under my hand and the seal of the superior court in and for 
the county of Colusa. State of California, this 19th day of April, in 
the year of our Lord one thousand eight hundred and eighty-two. 

[L. s.] J. B. pe JARNATT, Clerk. 
2. STATE OF CALIFORNIA, | _. . 
County of Colusa, | 1 


I, J. B. de Jarnatt, county clerk of Colusa county, California, and 
ex officio clerk of the superior court thereof, do hereby certify that 
the above named and foregoing is a full, true, and correct copy of 
the original summons in case No. 461, as the same remains of rec- 
ord and on file in my office. 

Witness my hand, with the seal of said superior court affixed, this 
8th day of April, A. D. 1882. 

[SEAL. | J. B, pe JARNATT, Clerk. 


Endorsed : Service of the within summons and a copy of the com- 
plaint admitted, at the city and county of San Francisco, April 21st, 
1882. Creed Haymond, att’y for defendant. Filed April 24th 1882. 
J. B. de Jarratt. : 
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7 Vs. THE NORTHERN RAILWAY CO. o 
ty Writ of Attachment. 


[In the Superior Court, in and for the County of Colusa, State of 
California. 


Tue PeEorvLE OF THE STATE OF CALIFORNIA, Plaintiff. 
Ss. 


THe NGRTHERN RaILway Company. Defendant. 


-¢+— — 


The people of the State of California to the sheriff of the county 
of Colusa, Greeting: 

Whereas the above-entitled action was commenced in the supe- 
rior court in and for the county of Colusa, by the plaintiff in the 
said action, to recover from the defendant in the said action the 
sum of eight thousand six hundred and ninety-four dollars, State 

and county taxes for the fiseal vear ISS1, with five per 
ri cent. penalty added thereto, for the non-payment thereof, and 

Interest thereon at the rate of two per cent. per month from 
the 27th day of December, 1881, and fifty cents costs of collection 
to date: 

Now, we do therefore command you, the said sheriff, that you 
attach and safely keep all property of the said defendant, The 
Northern Railway Company, within your said county, not exempt 
from execution, or so much thereof as may be sufficient to satisfy 
the said plaintiffs’ demand, as above mentioned, unless the said de- 
fendant give you security, by an undertaking of: at least two suf- 
ticlent sureties, In an amount sufficient to satisfy such demand, 
besides costs, or in an amount equal to the value of the property 
which has been or is about to be attached; in which ease you will 
take such undertaking, and hereof make due and legal service and 

return. 
s Witness Hon. Geo. A. Blanchard, judge of the said superior 
court, in and for the county of Colusa, this 19th day of April, 


LSS. 
W itness ny hand ana the seal of said court this 19th day of 
April, 1882. 
[SEAI.. | J.B. pe JARNATT, Clerk. 


STATE OF CALIFORNIA, | 
County of Colusa. j 


a8 ° 


|, J. B. de Jarnatt, county clerk of Colusa county, California, and 
CL officio clerk of the superior court thereof, do hereby certify that 
the above and foregoing is il full, true, and correct COPY ot the origi- 
nal writ of attachment, is the Sate remains of record and On file in 
mv oftice. 

Witness my hand with the seal of said superior court affixed, this 
28th day of April, A. D. 1882. 

[ SEAL. | J.B. pe JARNATT, Clerk. 


(Endorsed :) Filed April 24th, 1882. J. B. de Jarnatt, clerk. 


4 THE PEOPLE OF THE STATE OF CALIFORNIA 


9 Undertaking on Release of Attachment to be given to the Sheriff. 
In the Superior Court of the County of Colusa, State of California. 


THE PEOPLE OF THE STATE OF CaALirorNIA, Plaintiff, 
US. 
THE NorTHERN Rattway Company, Defendant. 

Whereas the plaintiffs in the above-entitled cause have com- 
menced an action in the aforesaid court against the above-named 
defendant for the recovery of $8,694, taxes alleged to be due for the 
fiscal year 1881, with 5 per cent. penalty for non- payment thereof, 
and interest thereon at 2 per cent. per month from Dee'r 27th, 1881. 
and 50 cents costs of advertising ; 

And whereas an attachment has been issued, directed to the sheriff 

of the county of Colusa and placed in his hands for execu- 
10 tion, whereby he is commanded to attach and safely keep all 

the property of the said defendant within his county not ex- 
empt from taxation, or so much thereof as may be sufficient to 
satisfy the plaintiffs’ demand therein stated, in conformity with the 
complaint, at eight thousand six hundred and ninety-four dollars, 
with penalty, interest, and costs as aforesaid, unless the defendant 
give him security by the undertaking of at least two sufficient sure- 
ties In an amount sufficient to satisfy said demand, besides costs, in 
which case to take such undertaking ; 

And whereas the said defendant is desirous of giving the under- 
taking mentioned in the said suit: 

Now, therefore, we, the undersigned, residents of San Francisco, 
California, the 21st day of April, 1852, in consideration of the prem- 
ises and to prevent the levy of said attachment, do hereby, jointly 

and severally, undertake, in the sum of seventeen hundred 
1] dollars, gold coin of the United States, and promise to the 

effect that if the said plaintiff shall recover judgment in said 
action we will pay to the said plaintiff upon demand the amount of 
suid judgment, together with the costs, not exceeding in all the said 
sum of $8,694, with penalty, interest, and costs as aforesaid. in gold 
coin of the United States. 


W. E. BROWN. SEAL. 
Dated the 21st of April, 1882. 


LELAND STANFORD. oem 


STATE OF CALIFORNIA, \ 
City and County of San Francisco, J 


Leland Stanford and W. E. Brown, whose names are subscribed as 
sureties to the above undertaking, being severally duly sworn, each 
for himself, says: That he is a resident ‘and householder of the ce ity 
and county of San Francisco, California, and is worth the sum in 

said undertaking specified, as the penalty thereof, over and 
12 above all his just debts and liabilities, exclusive of property 
exempt from execution. 


8&8 


LELAND STANFORD. 
W. E. BROWN. 


or 
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Subscribed and sworn to before me, this 21st day of April, 1882. 
[L. s.] CHARLES J. TORBERT, 
Notary Public in and for the City and County of 
San Francisco, California. 


STATE OF CALIFORNIA, | as 
County of Colusa, . 


[, J. B. DeJarnatt, county clerk of Colusa county, California, and 
exojficio clerk of the superior court thereof, do hereby certify that the 
above and foregoing is a full, true, and correct copy of the original 
undertaking on release of attachment, as the same remains of record 
and on file in my office. 

Witness my hand, with the seal of said superior court affixed, this 
28th day of April, A. D. 1882. 

[SEAL. ] | J. B. DeJARNATT, Clerk. 


(Endorsed :) Filed April 24th, 1882. J. B. DeJarnatt, clerk. 


13 Answer. 


In the Superior Court of the County of Colusa, State of California. 


THe PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, ) 
vs. > No. 461. 
THe NORTHERN RAILway Company, Defendant. 


Now comes the defendant, and answering the complaint.of plain- 
tiff herein— 


I. 


Denies each and every allegation in said complaint had, made, or 
contained : denies that it is indebted to the plaintiff in any sum 
whatever for any fiscal year, or for any penalty or percentage or 
otherwise; denies that any State or county taxes for the fiscal year 
mentioned in the complaint were levied or assessed against it, or 
against its property, or againstany property in its possession, or un- 
der its control, or otherwise. | 

Defendant refers to and makes part of this subdivision the mat- 
ters and things stated in subdivisions 2 to 23, inclusive, of this an- 
swer. 


14 And for further and separate answer, defendant avers: 


II. 


Defendant a corporation—lts place of business—Line of road— 
, Stock holders. 


That it is, and for more than five years last past has been, a cor- 
poration existing under the laws of the State of California, and as 
such it constructed a line of railroad known as the Northern Rail- 
way, extending from a point on the water front in the city of Oak- 
land, running thence in a northerly direction through Berkeley to 
the line of Contra Costa county, thence to Martinez; also from Port 
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Costa on ferry steamer “Solano” across Carquinez straits to Beni- 
cia; thence along the water front of Benicia to Arsenal Point; thence 
northerly through the swamp to Suisun; also beginning at Wood- 
land, running thence northerly through Dunnigan’s and Williams 
to depot at Willows. 

That the principal place of business of defendant now is, and for 
many years last past has been, in the city of San Francisco, State of 
California. That a great number of its stockholders now are, and 
ever have been, citizens of the United States and residents of said 
State of California, while other of its stockholders now are, and ever 
have been, citizens of the United States and residents of States other 
than the State of California. 


IT. 
Length of road in the several counties. 

That the total length of said railroad in said State of California is 
114,35 miles, and the length thereof in the respective counties through 
which it passes is as follows: In the county of Alameda, 6,4), miles; 
in the county of Contra Costa, 25,5; miles; in the county of Solano, 
16,°,55 miles ; in the county of Yolo, 20,55; miles, and in the county 
of Colusa, 46 miles. 

15 lV. 
Indebtedness of defendant secured by mortgage. 

That prior to the 1st day of January, 1881, the defendant was in- 
debted to divers persons, citizens of the United States, and many of 
them then and now citizens and residents of the State of California, 
in large sums of moneys advanced to construct and equip the rail- 
road hereinbefore described. That to secure the payment of such 
indebtedness the said company, long prior to the said first day of 
January, 1851, executed and delivered a mortgage upon said 
Northern railway and appurtenances; that said indebtedness 
exceeded and still exceeds three thousand dollars per mile of 
said road; that no part thereof bas ever been paid, except 
the accruing interest, and that the whole thereof is now, and since 
the execution of said mortgage has been, a valid and subsisting in- 
debtedness against said company, and has been and still is secured 
by said mortgage. 

V. 
Assessment by State Board of Equalization. 


That on the 2 day of May, 1881, the State Board of Equalization of 
the State of California, pretending to act under and by virtue of the 
powers eonferred. upon it by section 10 of article XIII of the con- 
stitution of the State of California, did make a pretended assessment 
for the purposes of taxation for the fiscal year of said State then 
next ensuing upon the franchise, roadway, road-bed, and rails 
of said railroad against defendant. That said pretended as- 
sessment was made sepurately upon the franchise, roadway, road- 
bed, and rails of said railroad, and was then and there so en- 
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tered upon the minutes of said board. And that said assessment is 
the assessment upon which the several taxes mentioned in the com- 
plaint herein are based; and that no other assessment than the 
aforesaid was ever made of said property, or any part thereof, for 
said fiscal year. 
V1. 
Failure of State board to transmit assessment. 


That the State Board of Equalization never did at any time transmit 
said pretended assessment or any assessment of said property, or 
any part thereof, to the assessor, or to any of the authorities of said 
county, and never at any time caused the same to be entered upon 
the assessment roll of said county for said fiseal year, or for any 
other year, nor has said pretended assessment, or any part thereof, 
or any assessment against said defendant or said property, or any 
part thereof, ever been entered upon or made part of any assessment 
roll, book, or delinquent list, in or for said county. 


VIL. 
State board never apportioned assessment. 


Defendant avers, upon its information and _ belief, that neither 
said pretended assessment nor any assessment against defendant in 
respect to said property, or any part thereof, was ever entered upon 
any assessment roll or book of said county of Colusa, nor upon any dle- 
linquent list of said county, nor was any entry relative to the action 
of the said State Board of Equalization in respect to the assess- 
ment or apportionment of said property, or any part thereof, 
ever entered upon said assessment roll or book, except a_ letter 
of the State Board of Equalization, addressed to the assessor of 
said county, and that said letter did not contain said assessment 
or any part thereof, nora copy of said assessment or any part thereof, 
nor did it contain any apportionment thereof, as provided for in see- 
tion 10 of article XIII of the constitution of the State of California, 
hereinbefore referred to, or otherwise. 


VILL. 

No assessment was ever made or entered on the assessment roll. 

Defendant, upon information and belief, avers that neither said pre- 
tended assessment, nor any assessment against this defendant, or any 
other person or persons, in respect to the said property, or any part 
thereof, was ever entered upon any assessment roll or book of said 
county of Colusa, nor upon any delinquent list of said county; nor 
was any entry relativeto the action of the said State Board of Equal- 
ization in respect to the assessment or apportionment of said property 
of defendant, or any part thereof, ever entered upon said assess- 
ment roll or book, except the said letter of the said State Board 
of Equalization. That said letter was copied by the assessor of 
Colusa county on or about the Ist day of June, 1581, upon the 
assessment. That upon said assessment roll opposite said letter is 
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entered in figures $621,000, and opposite said figures, under the 

head of taxés due, is entered in figures $8,694.00. That the 
16 same entries, and no others, appear upon the delinquent list of 

said county for said fiscal year. That, as defendant is in- 
formed and believes, and upon such information and belief charges 
the truth and fact to be, there are in respect to the said property, and 
in respect to petitioner, no other or further entries upon any assess- 
ment roll, book, or delinquent list of said county. 


IX. 


State board pretended to assess the whole of said property to de- 
fendant. 


That the State Board of Equalization, in making the said pretended 
assessment, pretended to assess to and against defendant the whole 
of said railroad, roadway, road-bed, rails, and franchises, and failed 
to deduct therefrom the value of the mortgages given and existing 
as aforesaid thereupon to secure the indebtedness of said company to 
the holders of said bonds. 

X. 
State board did not treat said mortgage as an interest in the prop- 
erty. 


That in making said pretended assessment the said State Board 
of Equalization did not deem or treat said mortgages as an interest 
in said property, but did assess the whole of said property to the de- 
feudant in the same manner it would have done had there been no 
mortgage thereon. 


XI. 


Pretended assessment and apportionment made before any other 
assessments in the State. 


te 


That the time the said pretended assessment was made and said 
pretended apportionment was made by the State Board of Equali- 
zation no assessment buok or roll for the said fiscal year had been 
completed or was in existence, nor had a single assessment or valu- 
ation for the purposes of taxation for said fiscal year been ascer- 
tained or fixed as provided by law or otherwise, and that said board, 
.in making said valuation and apportionment, neither did nor could 
exercise any of the powers relative to the equalization of values for 
the purposes of taxation. 


XII. 


Authority exercised by State board violates provisions of Four- 
teenth Amendment. 


That under the constitution of the State of California the board 
of supervisors of the several counties of the State constitute boards 
of equalization for their respective counties, whose duty it is to 
equalize the valuation of the taxable property in the county, except 
the franchise, roadway, road-bed, and rails, of railroads operated in 
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more than one county of the State; and that to such boards the 
owners of all property, except as above stated, have the right and 
privilege to apply for the correction of the assessed values of such 
property, and have the right and privilege of a hearing before the 
said local boards of equalization. That by the provisions of the 
constitution of California, and the laws thereof, this right and privi- 
lege, or any right and privilege, to be heard in relation to the said 
assessment, is denied in respect to the property in question. All 
of which defendant avers is contrary to the provisions of the Four- 
teenth Amendment of the Constitution of the United States. 


XII. 
Further violation of Fourteenth Amendment. 


That the said State Board of Equalization never at any time 
made or had any rule or regulation relative to the assessment or 
valuation of railway property of any kind, nor never made or had 
any rule to govern or regulate its proceedings for the exercise of the 
powers conferred upon it by section 10 of article XIII of the con- 
stitution of California. | 

XLV. 
Further discrimination. 


That the power conferred upon the State Board of Equalization by 
section ten of article XIII of the constitution violates the provisions 
of said Fourteenth Amendment, for that said section, as to such pow- 
ers, is self-executing and com plete, and does not provide for personal 
or other notice to be given to the parties to be affected by the exer- 
cise of such powers, and does not provide for a full or any opportun- 
ity of time, place, or tribunal for such parties to be heard in de- 
fense of their rights; and that from, under, and by said provision 
of the constitution of the State of California the liability of owners 
of such property to taxation, and the amount thereof, may be fixed 
without notice or an opportunity to be heard. 


17 > % J 
Further discrimination. 


That the provisions of the constitution of the State of California 
providing for the assessment of railroad property operated in more 
than one county is in contravention of the provisions of said Four- 
teenth Amendment of the Constitution of the United States, in this, 
that it discriminates against the owners of railroad property operated 
in more than one county; in this, that whereas, under section four 
of said article XIII of the constitution of the State of California, if 
the owner of other kinds of real property have a mortgage, lien, or 
incumbrance thereon, he is not liable to assessment or taxation upon 
such property, nor for the value of his interest in such real estate 
over and above the value of such mortgage, lien, or incumbrance; 
whereas in case of railroad property no such allowance or deduc- 
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tion is made, had, or allowed with respect to any mortgage, lien, or 
incumbrance there may be upon such property. 


aaa 
kurther discrimination. 


That all owners of railroad property, operated in more than one 
county, by virtue of the provisions of said section ten, of article XI II, 
which relate to the assessment by the State Board of Equalization 
of such property, are denied any protection from the laws of the 
State of California, which— 

(a.) Require that property shall be taxed in proportion to its 
value. 

(6.) Require such proportions to be ascertained by a general law. 

(c.) Require that before liability be fixed an opportunity to be 
heard must be given. 

(d.) Give an appeal from the assessor to boards of equalization. 

(c.) Require the assessment to be made in the county, and pre- 
vent its being made in localities distant from the situs of the prop- 
erty. 

( f.) Which prescribe mode and manner of the assessment. 

( 9.) Which allow deductions for indebtedness secured by mort- 
gage. 

And defendant avers that at and before and ever since the adop- 
tion of the constitution of California, now in force, there were and 
are existing under the laws of said State corporations of various 
kinds formed for the purpose of and actually operating and doing 
business, and holding and using and operating property in more 
than one county in said State, and that at all of said times there 
were and there now are divers natural persons, residents of said 
State, operating property in more than one county in said State, and 
that at a'l of said times there were and now are railroads owned by 
corporations formed under the general laws of said State which are 
only operated In one county. That by the provisions of section ten 
of article XIII of said State constitution persons operating railroads 
in more than one county in the State have been singled out from 
all other persons operating property in more than one county and 
denied the right, common to all other persons, to appeal for relief 
from over-valuations of their property by assessors to the local board 
of equalization and denied the rights and privileges accorded by 
the laws to all other persons in that respect. 

AVIT. 
System adopted by said board violates rules of equality. 

That the State Board of Equalization in making said pretended 
assessment of the said roadway did willfully and designedly in- 
clude in the valuation of said roadway the value of fences erected 
upon the land of coterminous proprietors; and did willfully and 
designedly value the said roadway at a greater value than the 
value of other property similarly situated, and greater than its actual 
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value, upon the ground that such increased valuation should be 
made because the title of defendant thereto was acquired by con- 
demnation. 

That the value of such fences which were not the property of de- 
fendant nor the property of the owners of said roadway, and the in- 
creased value affixed to the roadway by the system adopted by the 
board, are blended in said pretended assessment, and that there is 
no mode or means by which such illegal valuations can be separated 
from those which hay he legal. 

Defendant, upon its information and _ belief, avers that the said 
State Board of Equalization adopted a system of valuation in respect 
to all the property mentioned and referred to in section 10 of 
article XIII of the Constitution, which defines the power of said 
board, which system was by said board intended to and which 
did operate unequally, and which was intended to and did 
violate the rule prescribed by said section—that all of such property 
should be assessed at its actual value. That the system so adopted 
Was applied by the said board in making sila pretended assessment: 
of said property, and in making the assessment of all property 
in the State over which the pretended authority of said board ex- 

tended. 
LS That said system was to include within the value of the road- 

way the value of the fences owned and possessed by coterminous 
proprietors, and to value said roadway at double its actual value, be- 
cause the right thereto was acquired by condemnation. That said sys- 
tem relative to the franchise wasto value it at $2,000 per mile, when the 
actual value, asthe board well knew,of said franchise asan entirety did 
not exceed twenty-five dollars. ‘That said system as to the valuation 
of other property to be assessed by the said board was to value it at 
double its actual value. That the said syste Was by the said board 
adopted ana was by it applied in making all assessments made by it 
with the intent and purpose wrongfully and unlawfully to cause the 
persons and property assessed by it to pay double the rate of State 
and county taxes paid by the owners of property assessed by the 
local authorities. And defendant avers, upon its information and be- 
lief, that the said board applied the said system in making the 
pretended assessment against the property upon which the taxes 
mentioned in the complaint are based. And defendant, upon its 
information and belief, avers that the said State Board of Equaliza- 
tion, in making said pretended assessment, did not value any of said 
property at its actual value, but did intentionally, and for the pur- 
pose Ot making defendant pay an unequal proportion of State and 
county taxes, assess the said property at double its actual value. And 
defendant avers that the general rule in this State has been to assess 
property at not over two-thirds its cash or actual value, and that this 
rule was adopted and acted upon by all local assessors in the State, 
and by the said State board, except in the exercise of the power con- 
ferred by section 10, art. XIII, of the State constitution for said fiscal 
vear,and that all property save that assessed by the said State board 
under said section has been valued and assessed at one-third less 
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than its actual value, and that the taxes have been collected on val- 
uations so made. 


XVIII. 
Valuation exeessive. 


Than neither the franchise, roadway, road-bed, or rails were as- 
sessed by the State Board of Equalization in said pretended assess- 
ment at their actual value, or in proportion to their value, but 
were wilfully and intentionally assessed greatly in excess and out of 
proportion to such value, and greatly in excess of and out of propor- 
tion to the rate at which all other property in said State is valued, 
for the purposes of taxation, to wit, one hundred per cent. in excess 
thereof. 

XIX. 
Sole authority upon which tax is based. 


That said pretended assessment is the only assessment of said prop- 
erty, and the pretended tax, for non-payment of which this action is 
brought, is founded upon said pretended assessment and upon no 
other assessment. 

AX: 
County tax not the same in all townships and districts. 


The defendant, upon its information and belief, avers that the tax 
levied by the Board of Supervisors for said fiscal year was not fixed 
at the same rate in every township and district in said county. And 
defendant, upon its information and belief, avers that said tax was 
levied by said board without authority of law, and that the saime 
was illegally placed upon said assessment roll or book and delin- 
quent list without authority. That upon the assessment roll and 
delinquent list of said county the said several taxes, State, county, 
township, and district, are blended and cannot be separated. 

XXI. 
State tax void. 

And defendant, upon its information and belief, avers that the 
State Board of Equalization never at any time did for the said fiscal 
year fix or determine any rate of taxation for State purposes, and 
that the sum and the whole thereof claimed in the complaint for 
State taxes for said fiscal year is illegal and void. 

And for further and separate answer defendant avers : 


XXII. 


Plaintiff’s causes of action based upon assessment by State Board of 
Equalization. 


That on the 2 day of May, 1881, the State Board of Equalization of 
the State of California, pretending to act under and by virtue of the 
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powers conferred upon it by section 10 of article XIII of the 
19 constitution of the State of California, did make a pretended 

assessment for the purposes of taxation for the fiscal year 
of said State then next ensuing upon the franchise, roadway, road- 
bed, and rails, of the railroad hereinbefore described and known as 
the Northern railway, against this defendant; that said pretended 
assessment was made separately upon the franchise, roadway, road- 
bed, and rails, of said railroad, and was then and there so entered 
upon the minutes of said board; that the said pretended assessment 
is the assessment upon which the several taxes mentioned in plain- 
tiff’s complaint are claimed to be due, and that no other assessment 
than such pretended assessment was ever made against or upon 
said property or any part thereof. 


XXAILIL. 
Property not assessed to the owner. 


That at the time said pretended assessment was made Eugene Kelly 
and Henry D. Laidlaw were, and for more than three years prior 
thereto had been, the owners and claimants of all the franchises, 
roadway, road-bed, and rails of said Northern railway, and of all 
the property, real and personal, against or upon which said pre- 
tended assessment was made; that said property was by the defend- 
ant duly and lawfully conveyed to the said Eugene Kelly and Henry 
Laidlaw onthe 14th day of April, 1877, by aconveyance duly acknowl- 
edged and entitled to record, and which was afterwards, to wit, within 
said year 1877, duly recorded in the proper book in the recorder’s 
oftice in each of the counties into and through which said road 
runs or is situated; that said conveyance ever since has been 
and still is of record as aforesaid and in full force and effect; that 
under and by virtue of the provisions of section 863 of the Civil 
Code of California, and the provisions of section 2924 of said Code as 
amended in 1874, said conveyance transferred to the said 
the whole estate of defendant in said property, and from 
thence hitherto, by reason of said conveyance and said provisions of 
the said Code, the defendant has had no estate or interest in said 
property or any part thereof. 

And defendant avers that at the time said pretended assessment 
was made the Central Pacific Railroad Company, a corporation duly 
organized and existing, was, and for more than three years prior 
thereto had been, in the full, open, and notorious possession and 
control of all of said property. 

And defendant avers that at the time said pretended assess- 
ment was made the defendant was not, nor had it been for more 
than three years prior thereto, the owner or claimantof the said 
Northern railway, or of any part or portion of the property upon 
or against which pretended assessment was made, nor was it at the 
time said pretended assessment was made, nor at any time within 
three years next preceding the time of the making of said pretended 
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assessment, in the possession of, or control of, said property, or any 
portion thereof. 
Wherefore defendant prays it be hence dismissed, with costs. 
W. F. GOAD & J. W. GOAD, 
Attorney- for Defe ndant. 
CREED HAYMOND, Of Counsel. 


HW) Verification. 


STATE OF CALIFORNIA, 
. . . . : . SS 
( ay and ( ounti 0} San Francisco. J 


James O. B. Gunn, being first duly sworn, on oath says: That he is 
an officer, to wit, the secretary of the corporation defendant herein; 
that he has read the foregoing answer and knows the contents there- 
of; that the same is true of his own knowledge, except as to those 
matters therein stated on his own information or belief, and as to 
those he believes it to be true. 


JAMES O. B. GUNN. 


Subscribed and sworn to before me, this 22d day of April, A. D. 


1882. 
[ SEAL. | CHARLES J. TORBERT, : 
Notary Public mn and tor the City and County of 
Nan Francisco, State of California. t 
Endorsed: Filed April 25th, 1872. J. R. DeJarnatt, clerk. 
yA STATE OF CALIFORNIA, | _. . 


County of Colusa. | 


I, J. B. DeJarnatt, county clerk of Colusa county, California, and 
ex officio clerk of the superior court thereof, do hereby certify that 
the above and foregoing is a full, true, and correct COpy of the orlg- 
inal answer in case No. 461, as the same remains of record and on 
file in my office. 

Witness my hand, with the seal of said superior court aftixed, this ) 


[SEAL. ] J. B. DeJARNATT, Clerk. 


| Endorsed :] No. 461. Superior court, county of Colusa. The Peo- 


ple, &c., plaintiff, vs. The Northern Railway Company, defendant. 
Answer. Due service of the within answer admitted this 25th day of 
April, 1882. T. J. Hart & J. T. Harrington attorney- for plaintiff. 
W. F. Goad & J. W. Goad, attorney- for defendant. Creed Haymond, 
of counsel. 
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22 Petition. 
In the Superior Court, County of Colusa, State of California. 


Tue PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
vs. -No. 461. 
Tue NorTHERN Rarttway Company, Defendant. 


To the honorable the superior court in and for the county of Colusa 

State of California: 

Your petitioner, The Northern Railway Company, respectfully 
shows: 

That your petitioner is the sole defendant in the above-entitled 
action now pending in this honorable court. 

That said action was brought on the 19th day of April, 1882, the 
complaint therein having been duly filed on said date. 

That the defendant has on this day, and before the filing of this 
petition, appeared in said action, and filed an answer to the com- 
plaint of plaintiff. 

That no term of this court has been held since this action; and 
this petition is filed before the term at which the cause could be 
first tried. 

That no trial of said action has been had, and this petition is filed 
before the trial thereof. 

That said action is a suit of a civil nature at law, and arising 
under the Constitution and laws of the United States, and that the 
matter in dispute exceeds, exclusive of costs, the sum and value of 
five hundred dollars. 

That said action is brought by the plaintiff to recover from the 
defendant on account of taxes claimed by the plaintiff to be due 
and payable from the defendant for State and county purposes, as 
will more fully appear by a reference to the plaintiff’s complaint on 

file herein. 
23 That the assessment deseribed in the complaint and answer, 
and which the plaintiff in this action claims to be due and 
payable, is an assessment which the State Board*of Equalization of 
the State of California pretended to make under and by virtue of 
the authority conferred upon the board by section 10 of article XIII 
of the State constitution. 

That the defendant claims in this action that said provisions of 
the constitution of the State of California, and the authority thereby 
conferred upon said State Board of Equalization, violate the pro- 
visions of the Fourteenth Amendment to the Constitution of the 
United States, in this, that its effect is to deprive the defendant of 
its property without due process of law, and that under it the de- 
fendant is denied any protection from the general laws of the State 
of California, which— 

First. Require that property shall be taxed in proportion to its 
value ; | 

Second. Require such proportions to be ascertained by a general 
law ; 
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Third. Require, before the liability is fixed, that the right to be 
heard must be given ; 

Fourth. Which give an appeal: from the assessor to another 
tribunal ; 

Fifth. Require the assessment to be made in the county, and pre- 
vent its being made in localities distant from the situs of the prop- 
erty ; 

Sixth. Prescribe the mode and manner of the assessment; and 

Seventh. Which allow deductions from indebtedness secured by 
mortgage ; 

Eighth. Which require property to be assessed at its actual value. 

That prior to the Ist day of January, 1851, the defendant was 
indebted to divers persons, citizens of the United States, and many 
of them then and now citizens and bona fide residents of the State of 
California, and others of them then and now citizens and dona fide 
residents of other States of the Union, in large sums for moneys ad- 
vanced to construct and equip its railroad described in the answer 
herein. That to secure the payment of such indebtedness the de- 
fendant long prior to the said day executed and delivered a mort- 
gage upon its railroad ard all rolling-stock and appurtenances, and 
upon a large number of tracts of land situated in different counties 
of the State of California, which said tracts of land then were, and 
ever since have been, the property of defendant. That said indebt- 
edness exceeded and still exceeds three thousand dollars per mile of 
said road. That no part thereof has ever been paid except the 
accruing interest,and that the whole thereof is now, and since the exe- 
cution of said mortgage has been, a valid and subsisting indebtedness 
against said company defendant, and has been, and still is, secured 
by said mortgage. 

That the said pretended assessment made as aforesaid by said 
State Board of Equalization included the whole value of said prop- 
erty without any deduction therefrom. That under the constitu- 
tion of the State of California, when property other than property 
such as is described in the complaint is assessed and valued for the 
purposes of taxation, it is the duty of the assessor making such valu- 
ation to deduct from the value of such property all indebtedness 
secured by mortgage or lien upon the property. That the supreme 
court of the State of California, the highest tribunal in said State, has 
decided that defendant (and others similarly situated) is not entitled to 

the protection of the Fourteenth Amendment of the Constitution 
24 of the United States; that defendant and others similarly 

situated are not entitled to the reduction hereinbefore referred 
to; that said decision of the supreme court of the State of California 
is in full force and is binding upon the inferior courts of the State, 
and especially upon this court; that the facts stated in the answer 
herein are true, which answer defendant refers to and makes part 
of this petition. That the plaintiff in said action will rely upon 
the decision of the supreme court of the State of California, and 
that the construction of said several acts of Congress and of the 
Fourteenth Amendment to the Constitution of the United States 1s 
in this action disputed, and must necessarily be adjudged and de- 
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termined herein; and that if said adjudication and determination 
be in favor of defendant and against that heretofore made by the 
supreme court of the State of California, such adjudication and de- 
termination will be conclusive in favor of defendant upon the merits 
of this action; that this is a suit arising under the Constitution and 
laws of the United States. 

That your petitioner has made and filed with this petition a bond 
in the penal sum of five thousand dollars, with good and _ sufficient 
surety, conditioned that your petitioner shall enter in the circuit 
court of the United States, to be held in the district of California, in 
the ninth circuit, on the first day of its next session, a copy of the 
record in said suit, and shall pay all costs that may be awarded by 
the said cireuit court if said court shall hold that said suit was 
wrongfully or improperly removed thereto, and also shall appear in 
said cirenit court and enter special bail in said suit if special bail 
was originally requisite therein, and shall do all such other and 
further appropriate acts as by the act of Congress approved March 
3, 1875, entitled “An act to determine tlie jurisdiction of circuit 
courts of the United States and to regulate the removal of causes 
from State courts, and for other purposes,” are requisite to be done 
upon removal of. a suit in a circuit court of the United States from 
a State court; and your petitioner is ready and willing to give such 
other and further bonds and to do all such other acts as may be 
lawfully required. 

Your petitioner therefore prays that this honorable court will 
accept this petition and said bond and proceed no further in said 
suit, and that said suit may be removed into the circuit court of the 
United States in and for the district of California, in the ninth cir- 
cuit, as required by statute of the United States in such cases made 
and provided. 

And your petitioner will ever pray, ete. 

W. F. GOAD & J. W. GOAD, 
Attorneys for Petitioner. 
CREED HAYMOND, 
Of Counsel. 
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STraTE OF CALIFORNIA, | 


'. . ’ > 88! 
County of Colusa, j 


I, J. B. DeJarnatt, county clerk of Colusa county, California, and 
ex-officio clerk of the superior court thereof, do hereby certify that 
the above and foregoing is a full, true, and correct COpy of the orig- 
inal petition for transfer to circuit court in case No. 461, as the same 
remains of record and on file in my office. 

Witness my, hand with the seal of said superior court affixed, this 
28th day of April, A. D. 1882. 


[ SEAL. | J. B. DeEJARNATT, Clerk. 
26 [Endorsed:] No. 461. In the superior court, county of Co- 


lusa. The People, &c., plaintiff, vs. Northern Railway Com- 
3. ORS 
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pany, defendant. Petition for transfer to circuit court. Filed April 
25th, 1882. J. B. DeJarnatt, clerk. W. F. & J. W. Goad, attorneys 
for petitioner. (‘reed Haymond, of counsel. 


97 Bond Oil Removal. 


In the Superior Court. County of Colusa. State of California. 


THe PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff. 
vs. No. Ol. 


Tre NORTHERN RAILWAY COMPANY, Defendant. } 


Know all men by thesepresents, that we, The Northern Railway 
Company, as principal, and W. E. Brown and N. 'T. Smith, as sure- 
ties, are held and firmly bound unto The People of the State of Cali- 
fornia, plaintiff, in the sum of five thousand dollars, to be paid to 
the said plaintiff; for which payment, well and truly to be made, 
we bind ourselves, our and each of our heirs, executors, and admin- 
istrators, jointly and severally, firmly by these presents. 

Sealed with our seals, and dated this 22d day of April, 1882. 

W hereas the above-entitled action Was brought, Ol) OF about the 
19th day of April, 1882, in the superior court in the county of 
Colusa, State of California, and the same is now pending in said 
superior court by The People of the State of California against said 
Northern Railway Company, and is removable into the circuit court 
of the United States in and for the district of California, in the ninth 
circuit, under and by that certain act of Congress of the United States 
approved March 3, 1875, entitled “ An act to determine ‘the jurisdic- 
tion of circuit courts of the United States and to regulate the removal! 
of causes from State courts, and for other purposes ;” 

And whereas said The Northern Railway Company has made, 
and is about to file herewith, its petition in said suit in said superior 
court in and for the county of Colusa, State of California, for the 
removal of said suit into said circuit court of the United States, to 
be held in the said district of California, in the ninth Gircuit: 

Now, the condition of this obligation is such, that if said The 

Northern Railway Company shall enter in such circuit 
28 court of the United States on the first day of its next 

session a copy of the record in said suit, and shall pay all 
costs that may be awarded by the said circuit court if said court 
shall hold that such suit was wrongfully or improperly removed 
thereto, and also shall there appear and enter special bail in such 
suit, if special bail was originally requisite therein, and shall do all 
such other appropriate acts as by the said act of Congress are re- 
quired to be done upoll the removal of a suit from a State court into 
the circuit court of the United States, then this obligation to be void; 
otherwise to remain in full force and virtue. 

[SEAL. | NORTHERN RAILWAY COMPANY, 

By JAS. O. R. GUNN, Secretary. 
W. E. BROWN. SEAL. 
N. T. SMITH. brand 
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STATE OF CALIFORNIA, | 
City and County of San Francisco, | 


W. Ek. Brown and N. T. Smith, the sureties in the foregoing 
obligation, being each sworn, each for himself says: That he is a 
resident of the State of California and a freeholder therein, and is 
worth the sum of five thousand dollars over and above all his just 
debts and liabilities, exclusive of property exempt by law from exe- 
cution. 

W. E. BROWN. 
N. T. SMITH. 


Subseribed and sworn to before me, this 22d day of April, 1882. 
[L. 8. ] CHARLES J. TORBERT. 
Notary Public. 


| hereby approve of the above sureties, and awecept and approve 
the foregoing bond. 
Dated April 2 Ath, 1882. 
b. DeJARNATT, Clerk. 


29 STATE OF CALIFORNIA, | | 
County of Colusa, j = 
I, J. Bb. DeJarnatt, county clerk of Colusa county, California, and 


ie clerk of the superior court thereof, do hereby certify that 
the above and foregoing is a full, true, and correct COpy of the 
original bond in case No. 461, as the same remains of record and on 
file in my othee. | ! 
Witness my hand, with the seal of said superior court attixed, 
this 28th day of April, A. D. 1882. 
[SEAL. | J. Bb. DeJARNATT, Clerk. 


>) Endorsed: No. bol. In the sup rior court, county of Colusa. 
The People, &e., plaintiff, vs. Che Northern Railway Com- 
pany, defendant. Bond. Filed April 25th, 1882. J. B. DeJar- 
natt. clerk. W, I, WN J. WW. ¢ road, attorney tor petitioner. Creed Hay- 
mond, of counsel. 
ol Sup rior Court of the County of Colusa, State of California. 
April Session, A. D. 15882. 
APRIL 25th, 1882. 
Present: Hon. Geo. A. Blanchard, judge; J. B. DeJarnatt, clerk ; 
J. \I. Steele. sheriff. 
Whereupon the following proceedings were had, to wit: 
Order Transfe rring Cause 
PEOPLE OF THE STATE OF CALIFORNIA 
rs. -~No. 461. 
Toe NorkTHERN RAILWAY CoMPANY. 


Ou filing the petition and bond, as required by the Federal stat- 


20 THE PEOPLE OF THE STATE OF CALIFORNIA 


ute, said cause is hereby transferred to the circuitcourt of the United 
States in and for the district of California, in the ninth circuit. 
GEO. A. BLANCHARD. Judge. 
Attest. <A true copy. 
[ SEAL. ] J. B. DeJARNATT, Clerk. 


oz Clerk’s Certificate. 
In the Superior Court of Colusa County, State of California. 


‘Tue PEOPLE OF THE STATE OF CALIFORNIA ) 
» No. 461. 
Tue NortHERN Rattway Company. — } 


Us. 


I, J. B. DeJarnatt, county clerk of the county of Colusa, State of 
California, and ex-officio clerk of the superior court thereof, do hereby 
certify that I have compared the foregoing transcript with the origi- 
nal paper in the above-entitled action, now on file in my office, and 
with all orders therein made and entered on the minutes of said court, 
and that the said transcript 1s ‘correct. 

I further certify that a sufficient undertaking or transfer, in due 
form of law, was on the 25th day of April, 1882, properly filed in 

sald cause, 
Ov And I further certify that the foregoing is a copy of the 
whole of the record m said action on file in my office. 

In witness whereof, | have hereunto set my hand and affixed the 
seal of the superior court of Colusa county, this 26th day of April, 
1882. 

(SEAL. | J. B. DeEJARNATT, Clerk, &e. 


Endorsed: In the circuit court of the United States for the dis- 
trict of California. Transferred papers. Filed June 27, 1882. L. 
S. B. Sawyer, clerk. 


34 Amended Answer. 


In the Circuit Court of the United States, Ninth Cireuit, District of 
California. 


THe PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, ) 
v8. » No. 2805. 
THe NoRTHERN Raittway Company, Defendant. j 


Now comes the defendant, and by leave of the court first had and 
obtained files this its amended answer: 


I. 


It denies each and every allegation in said complaint had, made, 
or contained. 

Denies that it is indebted to the plaintiffin any sum whatever for 
any fiscal year, or for any penalty or percentage or otherwise. 

Denies that any State or county taxes for the fiscal year men- 
tioned in the complaint were levied or assessed against it or against 


VS. THE NORTHERN RAILWAY CO. 21 


its property, or against any property in its possession or under its 
control, situated in the county of Colusa or elsewhere in said State 
of California. 
Defendant refers to and makes part of this subdivision the matter 
stated in subdivisions 2 to 24 of this answer. 
30 And for further and separate answer defendant avers as fol- 
lows: 


I]. 


Defendant a corporation—lIts place of business—Line of road— 
Stockholders. 


The defendant is, and for more tban five years last past has been, 
a corporation existing under the laws of theState of California,and as 
such it constructed a line of railroad known as the Northern railway, 
extending from a point on the water-front in the city of Oakland, 
running thence in a northerly direction through Berkeley to the 
line of Contra Costa county; thence to Martinez; also from Port 
Costa on ferry steamer “ Solano,” across Carquinez straits to Benicia ; 
thence along the water front to Benicia to Arsenal Point; thence 
northerly through the swamp to Suisun. 

Also beginning at Woodland, running thence northerly through 
Dunnigan’s and Williams to depot at Willows. 

The principal place of business of defendant now is, and for 
many years last past has been, in the city of San Francisco, State 
of California. Some of its stockholders and members now are, and 
ever have been, citizens of the United States, and residents in said 
State of California; and some of its stockholders and members now 
are, and ever have been, citizens of the United States, and bona 
fide residents of States other than the State of California. 


ITT. 
Length of road in the several counties. 


The total length of said railroad in said State of California on the 
first day of March, 1881, was 114.530 miles, and the length thereof 
in the respective counties through which it passed was as follows: 
In the county of Alameda, 6.85 miles; in the county of Contra Costa, 
23.75 miles; in the county of Solano, 16.95 miles; in the county of 
Yolo, 20.75 miles; in the county of Colusa, 46 miles. 


36 42 
Indebtedness of defendant secured by mortgage. 


On the Jst day of April, 1875, the defendant was indebted to 
divers persons, citizens of the United States, and many of them then 
and now citizens and bona fide residents of the State of California, 
in large sums of money advanced to construct and equip the rail- 
road hereinbefore described. To secure the payment of such in- 
debtedness the defendant, on the said first day of April, 1875, 
executed and delivered a mortgage upon its said railroad, its 
franchises and all rolling-stock and appurtenances. Said in- 
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debtedness exceeded and still exceeds three thousand dollars per 
mile of said road, and no part thereof has ever been paid except 
the accruing interest, and the whole thereof is now and since the ex- 
ecution of said mortgage has been a valid and subsisting indebted- 
ness against said company, and has been and still is secured by 
said mortgage. Much of said indebtedness subsisted and still sub- 
sists in favor of citizens and bona fide residents of the State of Cali- 
fornia. 
V. 
Assessment by State Board of Equalization. 


On the 2d day of May, 1881, the State Board of Equalization of 
the State of California, pretending to act under and by virtue of the 
powers conferred upon it by section 10 of article XIII of the constitu- 
tion of the State of California, did make a pretended assessment for 
the purposes of taxation for the fiscal year of said State then next 
ensuing upon the franchise. roadway, road-bed, rails, and rolling- 
stock of said railroad against defendant. Said pretended assess- 
ment was made separately upon the franchise, roadway, road-bed, 
rails, and rolling-stock of said railroad, and was then and there so 
entered upon the minutes of said board. Said assessment is the 
assessment upon which the several taxes mentioned in the complaint 
herein are based; and no other assessment than the aforesaid was 
ever made of said property, or any part thereof, for said fiscal 
year. 

V1. 
Failure of State board to transmit assessment. 


The State Board of Equalization never did at any time transmit 
said pretended assessment, or any assessment of said property, or 
any part thereof, to the ussessor, Or to any of the authorities of said 
county, and never at any time caused the same to be entered 
upon the assessment roll of said county for said fiscal year, or for 
any other year, nor has said pretended assessment, or any part 
thereof, or any assessment against suid defendant or said property, 
or any part thereof, ever been entered upon or made part of any 
assessment roll, book, or delinquent list in or for said county. 


VII. 
State board never apportioned assessment. 


Defendant avers, upon its information and belief, that neither said 
pretended assessment nor any assessment against defendant in respect 
to said property, or hny part thereof, was ever entered upon any as- 
sessment roll or book of said county, or upon any delinquent list of 
said county, nor was any entry relative to the action of the said State 
Board of Equalization in respect to the assessment or apportionment 
of said property, or any part thereof, ever entered upon said assess- 
ment roll or book, except a letter from the State Board of Equalization, 
addressed to the assessor of said county, which letter did not contain 
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said assessment or any part thereof, nor a copy of said assessment or 
any part thereof, nor did it contain any apportionment thereof, as 
provided for in section 10 of article XIII of the constitution of the 
State of California, hereinbefore referred to or otherwise. 


VIII. 
No assessment was ever made or entered on the assessment roll. 


Defendant, upon information and belief, avers that neither said 
pretended assessment nor any assessment against this defendant, or 
any other person or persons, in respect to the said property, or any 
part thereof, was ever entered upon any assessment roll or book of 
said county, nor upon any delinquent list of said county, nor was 
any entry relative to the action of the said State Board of Equaliza- 
tion In respect to the assessment or apportionment of said property 

of defendant, or any part thereof, everentered upon said assess- 
Od ment roll or book, except the said letter of the said State Board 

of Equalization. Said letter was copied by the assessor of 
said county on or about the Ist day of June, 1881, upon the as- 
sessment. Upon said assessment roll opposite said letter is entered 
in figures $621,000, and opposite said figures, under the head of 
taxes due, is entered in figures $8,694.00. The same entries, and 
no others, appear upon the delinquent list of said county for said 
fiscal year. As defendant is informed and believes, and upon such 
information and belief charges the truth and fact to be, there are 
in respect to the said property, and in respect to defendant, no other 
or further entries upon any assessment roll, book, or delinquent list 
of said county. 


IX. 


State board pretended to assess the whole of said property to de- 
fendant. 


The State Board of Equalization, in making the said pretended 
assessment, pretended to assess to and against defendant the full 
cash value of said railroad, roadway, road-bed, rails, rolling-stock, 
and franchises, without deducting therefrom the value of the mort- 
gage, or any part thereof, given and existing thereon as aforesaid to 
secure the indebtedness of said company to the holders of said bonds, 
notwithstanding, as defendant avers, they had full knowledge of the 
existence of such mortgage. 

X. 
State board did not treat said mortgage as an interest in the property. 

In making said pretended assessment the said State Board of 
Equalization did not deem or treat said mortgages as an interest In 
said property, but did assess the whole value of said property to the 
defendant in the same manner it would have done had there been 

-no mortgages thereon. 


24 THE PEOPLE OF THE STATE OF CALIFORNIA 


XI. 


Authority exercised by State board violates provisions of Fourteenth 
Amendment. 


Under the constitution of the State of California the board of 
supervisors of the several counties of the State constitute boards of 
equalization for their respective counties, whose duty it is to equal- 
ize the valuation of the taxable property in the county, except the 
franchise, roadway, road-bed, rails, and rolling-stock of railroads 
operated in more than one county of the State, and to such boards 
the owners of all property, except as above stated, have the right 
and privilege to apply for the correction of their assessments, and 
have the right and privilege of a hearing before the said local 
boards of equalization. By the provisions of the constitution of 
California, and the laws in pursuance thereof, this right and privi- 
lege, or any right or privilege, to be heard in relation to assessments 
is denied to defendant in respect to the property In question. All 
of which defendant avers is contrary to the provision of the Four- 
teenth Amendment to the Constitution of the United States, which 
declares that no State shall deny to any person within its jurisdic- 
tion the equal protection of the laws. 

XITT. 
Further violation of the Fourteenth Amendment. 

The power conferred upon the State Board of Equalization by sec- 
tion ten of article XIII of the constitution of California violates 
the provisions of the Fourteenth Amendment to the Constitution of 
the United States, which declares that no State shall deprive any per- 
son of life, liberty, or property without due process of law; for that said 

section, as to such power, is self-executing and complete, and 
Ste) does not provide for personal or other notice to be given to the 

parties to be affected by the exercise of such power; and does not 
provide for a full or any opportunity of time, place, or tribunal for 
such parties to be heard in defense of their rights; and hence, under 
and by said provision of the constitution of the State of California, 
the liability of owners of such property to taxation, and the amount 
thereof, may be fixed without notice to them or an opportunity to 
be heard. 

XIV. 
Further discrimination. 


The provisions of section four of the constitution of the State of 
California, providing for the assessment of the property of railroad 
and other quasi-public corporations, is in contravention of the pro- 
visions of said Fourteenth Amendment of the Constitution of the 
United States, in that it discriminates against such corporations; In 
this, that whereas, under said section four of said article XIII of 
the constitution of the State of California, if the property of natural 
persons or corporations, not quasi-public, has a mortgage, lien, or 
incumbrance thereon, they are not liable to assessment or taxation 
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upon such property, but only upon the value of their interest in 
such property over and above the value of such mortgage, lien, or 
incumbrance; whereas, in the case of the property of railroad and 
other quasi-public corporations, no such allowance or dedue- 
tion is made, had, or allowed with respect to any mortgage, lien, 
or incumbrance > nl may be upon such property; “and also 
in this, that while the tenth section of article XIII of the consti- 
tution of the State of California provides the same mode for the 
assessment of the franchises, roadway, road-bed, rails, and rolling- 
stock of all railroads operated in more than one county, whether 
such property be owned by railroad or other quasi- -publie corpora- 
tions, or by private corporations, or by natural persons, yet section 
four of article XIII of said constitution permits or allows indebted- 
ness secured by mortgage, trust deed, or otherwise to be deducted 
from the value of such property only when it is owned by natural 
persons or corporations not quasi-public, and denies such deduction 
when the property is owned by railroad or other quasi-public cor- 
porations. 
XV. 
Further discrimination. 


Section 10 of article XIII of said constitution of California pro- 
vides that all property, except the franchise, roadway, road-bed, rails, 
and rolling-stock of all railroads operated in more than one county 
in the State, shall be assessed in the county, city, city and county, 
town, township, or district in which it is situated, in the manner 
prescribed by law. ? 

The laws of said State prescribe that all property, except that 
above mentioned, shall be assessed in the county in which it is 
situated by an assessor elected by the people of such county. 

Said assessors for each of said years have assessed to the owners 
and holders thereof in their respective counties the indebtedness of 
the defendant secured by the mortgage herein mentioned, but never 
have, nor does the law permit them so to do, made any deduction 
from the assessment of any of the property of this defendant, on 
account of the assessments made as aforesaid to the holders of such 
indebtedness. 

XVI. 
Further discrimination. 


All owners of railroad property, operated in more than one county, 
by virtue of said section ten of article XIII, are denied any pro- 
tection from the laws of the State of California which— 

(a.) Require that property shall be taxed in proportion to its 
ralue. 

(b.) Require such proportions to be ascertained by a general 

law. 
39 (c.) Require that before liability be fixed an opportunity 
to be heard must be given. 
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(d.) Give an appeal from the assessor to boards of equaliza- 
tion. 

(c.) Require the assessment to be made in the county, and pro- 
hibit its being made in localities distant from the situs of the property. 

(f.) Whie h prescribe mode and manner of the assessment. 

And defendant avers that at and before and ever since the adop- 
tion of the constitution of California, now in force, there were and 
are existing under the laws of said State corporations of various 
kinds, formed for the purpose of and actually operating and doing 
business and holding and using and operating property In more 
than one county in said State, and that at all of said times there 
were and there now are divers natural persons, residents of said 
State, operating property in more than one county in said State, and 
that at all of said times there were and now are railroads owned by 
corporations formed under the general laws of said State, and also 
by natural persons, which are only operated in one county. That 
by the provisions of section ten of article XIII of said State consti- 
tution persons operating railroads in more than one county in the 
State have been singled out from all other persons operating prop- 
erty in more than one county and denied the right, common to all 
other persons, to appeal for relief from over-valuations of their 
property by assessors to the local board of equalization, and denied 
the rights and privileges accorded by the laws to all other persons in 
that respect. 

Corporations in said State of California now are and ever 
have been formed under general laws relating thereto, and rail- 
road and all other corporations, except public corporations 
formed or organized for the government of a portion of the State, 
now are and ever have been designated by the laws of California as 
private corporations. Under the provisions of the laws relating to 
the formation of private corporations such corporations may be 
formed for any purpose for which individuals or natural persons 
may lawfully associate themselves together; and there now exist in 
California, and ever have existed, corporations formed under said 
laws for fire, marine, mutual life, health, and accident insurance; 
building, constructing, and operating railroads, wagon roads, tele- 
graphs, bridges, ferries, wharves, chutes,and piers, and for construct- 
ing and operating canals, for the purposes of acquiring lands in large 
tracts and distributing them as homesteads among the corporators, 
for savings and loans, for mining, for the sale and distribution of 
water in cities and towns, for manufacturing, mechanical, and agri- 
cultural purposes; for benevolent, charitable, and educational pur- 
poses ; for cemeteries, agricultural fairs, and various other purposes. 

In said State of ¢ ‘alifornia there now are,and for more than three 
years last past have been, various railroads owned, operated, and 
controlled either by individuals, p: utnerships, or by private corpora- 
tions other than railroad corpor itions, to wit, by mining and man- 
ufacturing corporations. There now is, and for more than three 
years last past has been, a railroad in use and operation, extending 
from the city of Marysville, in the county of Yuba, to the town of 
Oroville, in the county of Butte, in said State, a distance of twenty- 
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seven miles, which said road now is, and ever has been, operated in 
more than one county in this State, and is of the same gauge as the 
road of this defendant, and has ever been operated for like uses and 
purposes. 

Said road, with all its equipments, now is, and for more than three 
years last past has been, in the ownership and under the operation 
and control of one N. D. Rideout, a citizen of the United States and 
resident of the State of California. 

There now is, and for more than three years last past has been, a 
railroad extending from the town of Santa Cruz, on the Pacifie 
Ocean, and in the county of Santa Cruz, eastward through said 
county and into the county of Monterey to the town of Pajaro, a 
distance of about twenty-one miles. Said road now is, and for a 
long time past has been,owned, operated,and used for like purposes 
for which the defendant’s road is owned, operated, and used, and 
that the same now is, and fora long time past has been, in the 
ownership and operated by the Pacific [mprovement Company, ik 
private corporation formed under the laws of the State of Califormia, 
which said corporation is not, and never has been, a railroad or 
quasi-public corporation. 

There now are, and for more than five years last past have been, 
divers other railroads owned and operated in said State by COrpora- 
tions other than railroad corporations, and by individuals and part- 

nerships; and that all of said corporations, individuals, and 
40) partnerships are the owners of lands which are assessed by 

the local assessors of the various counties in which such 
lands are situated, and all are entitled under the laws of said State 
to the deductions provided for m said laws, and, as said defendant, 
upon information and belief, avers, have been allowed such deduc- 
tions. 

AVIT. 
System adopted by said board violates rules of equality. 


The State Board of Equalization, in making said pretended as- 
sessment of the said roadway of defendant, did willfully and de- 
signedly include in the valuation of said roadway the value of fences 
erected upon the land of coterminous proprietors, and did willfully 
and designedly value the said roadway at a greater value than the 
value of other property similarly situated,and greater than its actual 
value, upon the ground that such increased valuation should be 
made because the title of defendant thereto was acquired by con- 
demnation. 

The value of such fences, which were not the property of de- 
fendant nor the property of the owners of said roadway, and the 
increased value aflixed to the roadway by the system adopted by 
the board, are blended in said pretended assessment, and there is no 
mode or means by which such illegal valuation can be separated 
from those which may be legal. ! 
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XVII (a). 
Value of ferry-boats blended with other values. 


The route of defendant’s road crosses the Straits of Carquinez, ke- 
ing part of the waters of the bay of San Francisco from Port Costa to 
Benicia, a distance of about one mile, over which defendant trans- 
ports its passengers and freight cars upon the ferry steamer Solano, 
of the burden of 3,541.31 tons. Said steamer is of great value, and 
is of the class which by law is required to be registered, and now is, 
and for more than four years last past has been, registered and en- 
rolled in the city and county of San Francisco, State of California, 
in the name of the Pacific Improvement Company, a private corpo- 
ration under the laws of the State of California, and defendant has 
no interest in said steamer save a lease thereof. 

Said steamer now is, and has been for four years last past, used 
for the purposes above stated. 

The State Board of Equalization in making said pretended assess- 
ment ofthe said roadway, road-bed, rails, and rolling-stock of defend- 
ant did willfully and designedly include in the valuation thereof 
the value of said ferry-boat, and the value of said boat is blended in 
paid pretended assessment with the value of said roadway, road-bed, 
rails, and rolling-stock, and there is no means by which such value 
can be separated from the valuation placed by said board upon said 
roadway, road-bed, rails, and rolling-stock, or either of them. 


4] XXII. 


Plaintiff’s causes of action based upon assessment by State Board 
of Equalization. 


On the 2d day of May, 1881, the State Board of Equalization of 
the State of California, pretending to act under and by virtue of the 
powers conferred upon it by section ten of article XIII of the 
constitution of the State of California, did make a pretended assess- 
ment for the purposes of taxation for the fiscal year of said State 
then next ensuing upon the franchise, roadway,road-bed, rails, and 
rolling-stock of the railroad hereinbefore described against this de- 
fendant; that said pretended assessment was made separately upon 
the franchise, roadway, road-bed, rails, and rolling-stock of said rail- 
road, and was then and there so entered upon the minutes of said 
board. Said pretended assessment is the assessment upon which 
the several taxes mentioned in plaintiff’s complaint are claimed to 
be due, and that no other assessment than such pretended assess- 
ment was ever made against or upon said property or any part 


thereof. 
42 Wherefore defendant prays it be hence dismissed, with 
costs. 


WILSON & WILSON, 
Attorneys for Defendant. 
S. W. SANDERSON anp 
CREED HAYMOND, 
Of Counsel. 
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43 Verification. 


STATE OF CALIFORNIA, ae 
City and County of San Francisco, § ai 
W. V. Huntington, being first duly sworn, on oath says: That he is 
an officer, to wit, the president of the corporation defendant herein ; 
that he has read the foregoing amended answer and knows the con- 
tents thereof; that the same is true of his own knowledge, except as 
to those matters therein stated on his own information or belief, and 
as to those he believes it to be true. 
W. V. HUNTINGTON. 
Subscribed and sworn to before me, this 22d day of May, A. D. 
1883. 
[SEAL. | CHARLES J. TORBERT, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


Endorsed: Filed July 9th, 1883. L. S. B. Sawyer, clerk. 
44 : Demurvrer to Defendant's Answer. 
In the Circuit Court of the United States, Ninth Cireuit, District of 
California. 
Tue PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff, 
v. 
THe NORTHERN Rarttway Co., Defendant. 
Demurrer to Devendant’s Amended Answer. 


The plaintiff demurs to the defendant's amended answer, and for 
grounds of demurrer alleges: 


I, 
That the said amended answer, taken as a whole, does not state 
facts sufficient to constitute a defense. | 
II. 
45 That paragraphs I to IV, inclusive, of said amended an- 
| swer do not, jointly or separately, state facts sufficient to con- 
stitute a defense. 
ITI. 
That paragraph IV of said amended answer does not state facts 
sufticient to constitute a defense. 


IV. 
That paragraph V of said amended answer does not state facts 
sufficient to constitute a defense. 
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That paragraph VI of said amended answer does not state facts 

sufficient to constitute a defense. 
Vi. 

That paragraph VII of said amended answer does not state facts 

sufficient to constitute a defense. 
VII. 

That paragraph VIII of said amended answer does not state facts 

sufficient to constitute a defense. 
VIII. 

That paragraph LX of said amended answer does not state facts 
sufficient to constitute a defense. 
46 IX. 

That paragraph X of said amended answer «does not state facts 
sufficient to constitute a defense. 

X. 

That paragraphs numbered XII to XVI, inclusive, of said amended 
answer do not separately or ‘jointly state facts sufficient to con- 
stitute a defense. 

XI. 

That paragraph XVI of said amended answer does not state facts 

sufficient to constitute a defense. 
XII. 

That paragraph XVII of said amended answer does not state facts 

sufficient to constitute a defense. 
XII. 

That paragraph XXII of said amended answer does not state facts 

sufficient to constitute a defense. 
XVI. 

That paragraph XXIV of said amended answer does not state 

facts sufficient to constitute an answer. 


47 Kk. C. MARSHALL, 
Attorney General, Attorney for the Plaintiff. 


Endorsed: Service hereof by copy admitted this 19th day of July, 
1883. H. 8S. Brown, defendant’s attorney. Filed July 19, 18883. 
L. 8. B. Sawyer, clerk. 

48 At a stated term, to wit, the July term, A. D. 1883, of the 
circuit court of the United States of America, of the ninth 
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judicial circuit, in and for the district of California, held at the court- 
room in the city and county of San Francisco, on Friday, the 27th 
day of July, in the year of our Lord one thousand eight hundred 
and eighty-three. : 

Present: The Honorable 8S. J. Field, cireuit justice; the Honorable 
Lorenzo Sawyer, circuit judge. 


Stipulation Waiving Jury. 


THe PEOPLE OF THE STATE OF CALIFORNIA ) 
vs. + No. 2805. 
Tue Nortuern Rartway Company. = } 


It is hereby stipulated by and between the above-entitled 
49) parties that the above-entitled action be tried both upon issues 
of fact as well as of law, by — before the court, sitting with- 
out a jury, a trial by jury being expressly waived. 
T. J. HART, 
A. L. RHODES, 
JOHN T. HARRINGTON, 
E. C. MARSHALL, 
Att'y General, 
Attys for PUT. 
P. D. WIGGINTON, 
, H. S. BROWN, 
' Attys for Defendant. 
; WILSON & WILSON, 
Att’ys for Def’t. 


| Endorsed: Filed July 27th, 18838. L.S. B. Sawyer, clerk. 
50 Findings. 


In the Cireuit Court of the United States, Ninth Circuit, District of 
California. 


Tuer PEOPLE OF THE STATE OF CALIFORNIA 
US. > 
Tue Nortnern Rartway Company.  } 


No. 2805. 


The above-entitled cause having, on the 27th day of July, 
1883, been brought on to a hearing before the court, without a jury, 
the said parties, by stipulation in writing filed with the clerk, hay- 
‘ ing waived a jury, and the evidence introduced by the respective 
parties have been fully considered, the court finds the facts in issue 
in said action as follows: 


[. 


Defendant is a corporation organized and doing business under 
the laws of the State of California. 


i 
it 
i 
i 
| 


32 THE PEOPLE OF THE STATE OF CALIFORNIA 


IT. 
Length of the road in the several counties. 


Of said Northern railway (of California) there had been, prior 
to the first Monday in March, 1880, completed, and there was 
in operation in the several counties through which it runs, 114.30 
miles, to wit: In the county of Alameda, 6.85 miles; in the county 
of Contra Costa, 23.75 miles; in the county of Solano, 16.95 miles ; 
in the connty of Yolo, 20.75 miles; in the county of Colusa, 46 
miles, and all within the State of California. 


ITT. 


Within due time the secretary of the defendant filed with the State 
Board of Equalization the sworn statement required by section 3664 
of the Political Code of California. 


51 LV. 
Assessment of State board not given in evidence on trial. 


No record of assessment as made by said State Board of Equaliza- 
tion was introduced as evidence on the trial; and there was no other 
evidence as to the assessment in question than as shown by the doc- 
uments set out in these findings, or. as shown by the facts stated in 
the findings. 

V. 

The following is a copy of the assessment roll for the county 
of Colusa for the year 1881, so far as it relates to the tax in ques- 
tion in this case, and includes said tax, and is the only evidence 
of the assessment of said tax, no other record of the assessment as 
made by the State Board of Equalization having been introduced, to 
wit: 
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52 VI. 
The board of supervisors of Colusa county duly apportioned said 
tax among the legal subdivisions of said county. 
VIL. 


The delinquent list for the said year, sO far as it relates to the tax 
in question, was duly made up in form corresponding with the orig- 
inal assessment roll 


VIII. 


In pursuahce of section 3735 of the Political Code of ¢ ‘alifornia, the 
board of supervisors of Colusa county duly passed an order, entered 
in the minutes, dispensing with the duplicate assessment roll for 
that county for that vear. 


iA. 


The control'er of the State transmitted a letter to the tax collector 


of Colusa county, in pursuance of the provisions of section BSO9 of 


the Political Code, directing the tax collector of Colusa county to 
offer the property in question for sale but once, and if there were 
no bona fide purchasers to withdraw it from sale. 


X. 


On or about the eleventh day of April, A. D. 1882, the tax 
collector of the county ot Colusa, in obedience LO the provisions 
of section 3899 of the Political Code of California. transmitted 
to the controller of the State of California, with his indorsement 
thereon of the action had in the premises, a copy of the delinquent 
list relative to the tax in question. Said indorsement shows that 
the said tax collector had offered said property for sale and with- 
drawn it because there was no purchaser for the same. 


Al. 


The controller of State, in pursuance of the provisions of the same 
section, transmitted to the tax collector of said county a letter di- 
recting him to bring suit. 


XII. 
Indebtedness of defendant secured by mortgage. 


On the 14th day of April, 1877, the defendant was indebted to 
divers persons in large sums of money advanced to construct and 
equip the defendant's railroad hereinbefore described. To secure 
the payment of such indebtedness the defendant, on the said 17th 
day of April, 1877, executed and delivered a mortgage to Eugene 

Kelly and Henry D. Laidlaw upon said Northern railway, 
53 its franchises, and all rolling-stock and appurtenances, no part 
of which has ever been paid, except the accruing interest. 
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At the session of the Legislature of 1881 a bill was introduced in 
the Assembly of said Legislature, of which the following is a true copy, 
and that such proceedings were thereupon had in the said Legis- 
lature as are hereinafter set forth. Said bill was an amendment 
to section 3664 of the Political Code of the State of California, 
which section, prior to said amendment, read as follows, to wit: 

SECTION 3664. “On or before the first Monday in May, in each 
vear, the State Board of Equalization shall assess the franchise, 
roadway, road-bed, rails, and rolling-stock of railroads operated in 
more than one county. The president, secretary, cashier, or man- 
aging agent, or such other othicer iis the state bi ard oft Equalization 
hay designate, ot any corporation operatt i any railwav Wn more 
than one county in this State, shall furnish said board, on or before 
the first Monday of April in each year, a statement, signed and sworn 
to by one of such officers, showing in detail for the year ending on the 
first Monday in March in such year: 

( 1.) The whole number of miles ot railway owned, operated, or 
leased in the State by such corporation making the return, and the 
value thereof per mile, with a detailed statement of all property of 
every kind located in the State. 

(h.) Also a detailed stutement ot the number and value thereof 
of engines, passenger, mail, express, baggage, rolling-stock in use on 
the corporation’s line in the State during the vear for which the 
return is made. The return shall show the amount of rolling-stock, 
the annual gross earnings of the entire railway, and the propor- 
tionate annual gross earnings of the same in this State, as nearly 
us practicable, and all the property designat d hereafter in this SeC- 
tion, and such other facts as the State Board of Equalization may in 
writing require. 

If such officer or ofhicers so designated shall fail to make and 
furnish such statement, said Board of equalization shall fix the 
value of and proceed to assess the property of the corporation so fail- 
ing; the valuation fixed by them shall be final and conclusive. 
The said property shall be assessed at its actual value. 

Assessments shall be made upon the entire railway within 
the State, and shall include the right of Way, road-bed, track, 
bridges, culverts, and rolling-stock. The depots, station grounds, 
shops, buildings, and gravel-beds, shall be assessed by the assessor 
of the county where situated as other property. On or before the 
fifteenth day of May in each year said board shall transmit to the 
county assessor of each county through which any railway, operated 
in more than One county, may run,a statement showing the length 
of the main track, or tracks, of such railway within the county, to- 
gether with a description of the whole of said tracks within the 
county, including the right of way, by metes and bounds, or other de- 
scription sufficient for identification, and the assessed value per mile 
of the same, as fixed by a pro rata distribution per mile of the as- 
sessed value of the whole franchise, roadway, road-bed, rails, and 

rolling-stock of such railway within this State. 
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54 Said statement shall be entered on theassessment roll of the 

county. At the first meeting of the board of supervisors, after 
such statement is received by the county assessor, they shall make and 
cause to be entered in the proper record book an order statingand de- 
claring the length of the main track, and theassessed value of such rail- 
way lying in e ach city, town, township, school district, or lesser taxing 
district in their county through which such railway runs, as fixed by 
the State Board of Equalization, which shall constitute the taxable 
value of said property for taxable purposes in such city, town, town- 
ship, school, road, or other district; and the clerk of the board of 
supervisors shall transmit a copy of each order or equalization to 
the city council or trustees, or other legislative body of incorporated 
cities or towns, the trustees of each sc hool district, and the authorized 
authorities of other taxation districts through which such railway 
runs. The taxes on said property, for State and county purposes, 
after collection by the county collector, shall be paid over to the 
county treasurer as other taxes. All such railway property shall be 
taxable upon said assessment, at the same rates, by the same officers, 
and for the same purposes, as the property of individuals within such 
counties, cities, towns, townships, school districts, and lesser taxation 
districts.” 

And the said amendment is in the following words: 
“respectively, any person dissatisfied with an assessment made 
by said Board of Equalization against his or its property may, within 
five days after such assessment is made and entered of record on the 
books of said board, by written petition apply to said board to have 
the same corrected in any particular. Said petition must state the 
grounds of objection to such assessment, and must be filed with the 
clerk of the board. The board must fix a time for hearing said peti- 
tion, which must not be less than five nor more than ten days from 
the time the same is filed, and must, upon such hearing, receive such 
proofs as may be offered by the petitioner, or by the attorney gen- 
eral, or any other person appearing against such petition, and 
such other proofs as, in the judgment of the board, bear upon 
the question at issue. By an order of the board or upon the de- 
mand of the petitioner, the proofs shall be reduced to writing 
by a phonographic reporter. If the board do not order the 
proofs to be reduced to writing by such reporter, but the same 
is done upon the demand of the petitioner, the petitioner 
must pay the expenses thereof. After hearing such proofs the board 
shall, within ten days, determine, in writing, upon the matters in- 
volved in the petition and proofs, and may alter, in conformity with 
such determination, the assessment complained of. Any person feel- 
ing aggrieved at such determination who shall pay the tax upon the 
assessment complained of, and may, within ten days after such pay- 
ment, bring an action in the superior court, in the county in which 
the tax, or any part thereof, has been paid against the Board of 
Equalization, and in the complaint may allege any fact averred in 
his petition, filed with said board, showing the illegality of such 
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tax in whole or in part, or that the property, in whole or in part, 
was assessed for more than its actual value. 

55 A copy of the complaint must, within thirty days after it has 
been filed, be served upon the chairman or clerk of said board, 

and said board shall have thirty days in which to answer or demur to 

thesame. At the time the board answers or demurs it may demand 

that the suit be tried in the superior court of Sacramento county. 

The provisions of the Code of Civil Procedure relating to plead- 
ings, proofs, trials, and appeals shall be applicable to the proceed- 
ings herein provided for, and the testimony taken before the Board 
of Equalization may be read in evidence; and in such proceeding 
the court shall have power to determine the matters involved in the 
issue, and, in making such determination, may ascertain whether 
the property was taxed or assessed in proportion to its value, and if 
the determination is in favor of the petitioner, as to the illegality of 
the tax, in whole or in part, in excess of its actual value, it shall, by 
its judgment, direct the return of the tax paid, or of such part 
thereof as may have been. illegally exacted, or exacted in excess of 
the actual value of the property. 

Upon presentation of a certified copy of such final judgment to 
the controller he shall draw his warrant upon the State treasurer for 
the amount of such judgment, and the treasurer shall pay the same 
out of any funds in the State treasury not otherwise appropriated. 
At the next settlement, made thereafter by the controller with the 
county treasurer of any county that received any portion of said 
illegal tax, he shall require the treasurer thereof to pay such por- 
tion into the State treasury, to reimburse the State for the advance 
made on said judgment. The Board of Equalization may direct the 
district attorney of any orevery county interested, and the attorney 
general, to defend for such board any proceedings commenced under 
the provisions of this section.” 

The said amendatory bill was entitled “An act to amend an act 
to establish a political code, approved March 12, 1872, by adding 
thereto two new sections, to be known as sections 3664 and 3665, re- 
lating to the assessments of the railroads and other property by the 
State Board of Equalization and county assessors for the purposes of 
taxation.” Said bill, in the due course of business, was passed by 
the Assembly, and contained all the matter which is found in said 
section 3664, as first above quoted. 

Having passed the Assembly, the bill was transmitted to the Sen- 
ate. The Senate amended section 3664 by adding thereto the latter 
portion of the matter hereinbefore quoted. Upon the returnof the 
bill to the Assembly the following proceedings were had, as ap- 
pears on the Journal of that body: 

“The consideration of Senate amendment to Assembly bill No. 
475, ‘An act to amend an act entitled an act to establish a political 
code, approved March 12, 1872, by adding thereto two new sections, 
to be known as sections 3664 and 3665, relating to assessments of 
railroads and other property by the State Board of Equalization and 
county assessors for the purpose of taxation,” resumed. 
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“ The previous question was demanded by Messrs. Edwards, Jack- 
son, and Paulk. 
56 “The ayes and noes were demanded by Messrs. Paulk, 
Whipple, and Del Valle. 

“The roll was called, and the House refused to order the main 
question, by the following vote : 

“Ayes: Messrs. Arick, Brown, Burns, Cameron, Crank, Daggett, 
Edwards, Gay, Geary, Gilmore, Hartshorn, Hoitt, Holden, Jackson, 
Jones, Kellogg, Kilburn, Lane, May, MeCallion, MeClure, McDonald, 
Mein, Mudgett, Noonan, Patterson of San Joaquin, Reddick, Reynolds, 
Streeter, Swift, Wasson of Ventura, Wasson of Mono, Young, and 
Mr. Speaker—34. 

“Noes: Messrs. Baker of Sacramento, Baker of Yolo, Birney, 
Bost, Branch, Chandler, Colman, Crumpton, Cunningham, Del 
Valle, Felton, Fraser, Freer, Garrity, Gavigan, Griffith, Hale, Hen- 
drick, Henshaw, Howard, Keating, Leach, Leake, Lewis, Long, 
Matthews of Tehama, Matthews of San Benito, McMurray, Murphy, 
O’Connor, Patterson of Nevada, Paulk, Pinder, Platt, Samuels, Sar- 
gent, Siebe, Van Fleet, Wentz, Wertsbaugher, Whipple, and Wood 
me 

After the transaction of other business, the printed Journal pro- 
ceeds : 

“The consideration of Senate amendment to Assembly bill 475 
resumed. | 

“The question recurred on concurring therewith. 

“The aves and noes were demanded by Messrs. Paulk, Sargent, 
and Wentz. 

“The roll was called, and the Speaker declared the House had con- 
curred in the Senate amendments : 

“Ayes: Messrs. Arick, Baker of Sacramento, Birney, Bost, Brown, 
Burns, Crank, Daggett, Edwards, Estee, Felton, Garrity, Gavigan, 
Geary, Gilmore, Hartshorn, Hoitt, Holden, Howard, Jackson, Keat- 
ing, Kellogg, Laine, Mason, May, MeCallion, McClure, McDonald, 
Mein, Noonan, O'Connor, Patterson of San Joaquin, Pinder, Reddy, 
Streeter, Swift, Van Fleet, Warkins, Wasson of Mono, Young, and 
Mr. Speaker—39. 

“Noes: Messrs. Alviso, Baker of Yolo, Branch, Chandler, Colman 
Cunningham, Del Valle, Fraser, Gay, Griffith, Hale, Hendrick, Hen- 
shaw, Jones, Leake, Leach, Lewis, Long, Matthews of San Benito, 
McMurray, Murphy, Patterson of Nevada, Paulk, Platt, Reynolds, 
Samuels, Sargent, Siebe, Wasson of Ventura, Wentz, Wertsbaugher, 
Whipple, and Wood—32.” 

The following is a copy, on the same point and vote, of the orig- 
inal written Journal of the Assembly, deposited in the office of the 
secretary of State, showing the last action of the House on Senate 


i bill No. 475: 
i 
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California Legislative Assembly, Twenty-fourth Session. 
ASSEMBLY CHAMBER, FRIDAY, March 4, 1881. 

Consideration of Senate amendments to Assembly bill No. 475 re- 
sumed. 

The question recurred on concurring therewith. 

The ayes and noes were demanded by Messrs. Paulk, Sargent, 
and Wentz. Roll called. The House concurred in Senate amend- 
ments by the following vote : 

Ayes: Arick, Baker of Sacramento, Birney, Bost, Brown, 

57 Burns, Crank, Daggett, Estee, Edwards, Felton, Garrity, Gavi- 

gan, Geary, Gilmore, Hartson, Hoitt, Holden, Howard, Keat- 

ing, Kellogg, Lane, Mason, May, McCallion, McClure, McDonald, 

Mein, Noonan, O'Connor, Patterson of San Joaquin, Pinder, Reddy, 

Streeter, Swift, Van Fleet, Warkins, Wasson of Mono, Young, and 
Mr. Speaker—39. 

Noes: Alviso, Baker of Yolo, Branch, Chandler, Coleman, Cun- 
ningham, Del Valle, Fraser, Gay, Griffith, Hale, Hendrick, Hen- 
shaw, Jones, Leach, Leake, Lewis, Long, Maithews of San Benito, 
MeMurray, Murphy, Patterson of Nevada, Paulk, Platt, Reynolds, 
Samuels, Sargent, Siebo, Wentz, Wasson of Ventura, Wertsbaugher, 
Whipple, and Wood—82. 

Matthews of Tehema and Kilburn paired, Kilburn voting aye 
and Matthews no. Messrs. Cameron and Crumpton paired ; Came- 
ron aye, Crumpton no. 

The following facts also appear from the Journal: 

Other business having intervened, “the consideration of Senate 
amendments to Assembly bill No. 475 resumed, the Speaker declar- 
ing that this was not the final action on the bill, and that the House 
had concurred in Senate amendments to Assembly bill No. 475, by 
a vote of 39 ayes to 32 noes. Mr. Paulk appealed from the decision 
of the chair on the ground that forty-one votes were required for 
concurrence. The question recurred, shall the decision of the chair 
stand as the judgment of the House ?” 

After other business, on motion, the appeal was laid on the table 
by a vote of 38 ayes to 23 nays. 

Mr. Hale then entered his protest against the decision of the 
Speaker,on the ground that forty-one members voting in the aflirm- 
ative are necessary to adopt the amendments, the vote on conecur- 
ring in the amendments being the only action of the House thereon. 
Thereupon again: “ The Speaker stated that the action on the Sen- 
ate amendments to the bill was not the final action on the bill, and 
consequently a concurrence or non-concurrence in the amendments 
required a majority vote only.” 

Mr. Griffith and Mr. Kellogg then each entered his protest against 
the decision of the Speaker, declaring the Senate amendments con- 
curred in on the ground that a concurrence required a majority of 
the whole House. 

No other vote was had, or other announcement by the Speaker 
made in regard to this bill. No other action was had by the House 
except that on March 4, being the last act before adjournment sine 
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die, the bill was reported as correctly enrolled, and as having been 
, e ~ ? : 
presented to the Governor for approval. No action was taken on 
this report, and the bill does not appear to have been reported to 
the House as having been approved. 
> 


XIV. 


The whole of said property assessed by the State board to the 
defendant. 


The State Board of Equalization in assessing said value of said 
property to and against defendant assessed the full cash value of 
said railroad, roadway, road-bed, rails, rolling-stock, and fran- 
58 chises, without deducting therefrom the value of the mortgage 
or any part thereof, given and existing thereon asaforesaid, to 
secure the indebtedness of said company to the holders of said bonds, 
notwithstanding they had full knowledge of the existence of the said 
mortgage; and in making said assessment the said State Board of 
Equalization did not consider or treat said mortgage as an interest 
in said property, but assessed the whole value thereof to the defend- 
ant in the same manner as if there had been no mortgage thereon. 


XV. 
Other corporations of various kinds. 


At, before, and ever since the adoption of the constitution of Cal- 
ifornia, now in force, there were, and are, existing under the laws of 
said State, corporations of various kinds, formed for the purpose and 
actually operating and doing business, and holding and using prop- 
erty in more than one county in said State. Corporations in the 
said State of California now are, and ever have been, formed under 
general laws relating thereto, and there have ever existed corpora- 
tions formed under its said laws for fire, marine, mutual life, health, 
and accident insurance; building ferries, constructing and operating 
roads, railroads, wagon-roads, telegraphs, bridges, wharves, chutes, 
and piers, and for constructing and operating canals, for the purpose 
of acquiring lands in large tracts and distributing them as home- 
steads among the corporators for savings and loans, for mining, for 
the sale and distribution of water in the cities and towns for manu- 
facturing, mechanical, and agricultural purposes; for benevolent, 
charitable, and educational purposes, cemeteries, agricultural fairs, 
and various other purposes. 

There is now, and for more than three years last past has been, a 
railroad in use and operation, extending from the city of Marysville, 
in the county of Yuba, to the town of Oroville, in the county of 
Butte, in said State, a distance ‘e of 264 miles, which said road now Is, 
and ever has been, operated in more than one county in this State, 
and has the same gauge as the road of this defendant, and has ever 
been operated in like manner and for like uses and purposes, and 
is now, and for more than two and a half years last past has been, 
in the ownership and under the operation and control of one N. D. 
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Rideout, a natural person and citizen of the United States, and res- 
ident of the State of California. 


XVI. 


Rules of equality as regards the system adopted by said board. 


The State Board of Equalization, in making the supposed assess- 
ment of said roadway of defendant, did knowingly and de- 
59 signedly include in the valuation of said roadway the value 
of fences erected upon the line between said roadway and 
the land of coterminous proprietors. Said fences were valued at 
$300 per mile. 
XVII. 

The Legislature of the State of California, on the 27th day of 
March, A. D. 1862, passed an act entitled “An act to provide for the 
construction of a railroad from Mokelumne City to Woodbridge, 
in the county of San Joaquin,” which act is found im he statutes of 
California for 1862, at page 97, and is hereby made a part of this 
finding. 

On the 29th day of March, A. D. 1878, the Legislature of the State 
of California passed an act entitled “An act to provide for the con- 
struction of a railroad from the town of Truckee, Nevada county, to 
Tahoe City, Lake Bigler, in Placer county, and to regulate fares and 
freights thereon,’ which act is found in the statutes of California for 
1877-’8, at page 698 et seq., and is hereby made a part of this 
finding. 

At the same session said Legislature passed another act, on the 
30th day of March, A. D. 1878, entitled “An act to provide for the 
construction of a railroad from Ione, in the county of Amador, to a 
point in or near the towns of Sutter Creek or Jackson, in said 
county, and to regulate fares and freights thereon,” which act is 
found in the same volume of.said statutes of California, at page 841 
et seqg., and is hereby referred to and made a part of this finding. 

Numerous other acts of a similar character are found scattered 
through the annual volumes of the statutes of California. It does 
not appear from the evidence whether said acts have been acted 
upon by the grantees therein named or not. 


XVIII. 


The California Northern railway isa railway having the standard 
gauge of four feet eight inches and a half—being the same gauge as 
that of the road of said defendant, the Northern Railway Company of 
California—extending from Marysville, in Yuba county, to Oroville, in 
Butte county, a distance of twenty-six and one-half miles, twelve and 
one-half miles being in Yuba and fourteen in Butte county, built and 
formerly owned and operated by the California Northern Railway Com- 
pany, a corporation organized under the laws of California. On the 
30th day of July, A. D. 1881, the said railway was sold under a decree 
of foreclosure of mortgage upon said road, and at said sale purchased 
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by N. D. Rideout, a natural person, who received a conveyance thereof 

in pursuance of said sale, went into possession thereof, and has 
60 ever since—being about two years and a half—possessed and 

operated, and he is now possessed of and operating said rail- 
way, claiming to be the owner thereof under said decree of fore- 
closure and sale, and since said sale said railway has been assessed— 
or purported to be assessed—to, and the taxes claimed to have been 
levied thereon have been paid by, said Rideout. 


XIX. 

The roadway occupied by the defendant varies in width from 
thirty feet to one hundred feet. 

XX. 

The distance of one mile from Benica across the Straits of Car- 
quinez to Port Costa, over which freight and passengers are carried 
by said defendant upon steamers owned by said defendant, and used 
for the purposes of said railroad, was assessed to said defendant as 
one mile of said road, at the same amount per mile as any other 
equal portion of said road, said one mile across said straits constitut- 
ing one mile of the aggregate of 114.50 miles of said railroad assess- 
ed to said defendant, and in so assessing said one mile the said 
board followed the statement filed by said defendant, and made said 
assessment in accordance therewith. 

XXII. 

There was no¢estimony or facts in the case other than as appears 
in these findings, to countervail the effect or legal operations of any 
of the documents stated in these findings. 

( onclusions of law. 

From the foregoing facts the court finds, as a conclusion of law, 
that the defendants are entitled to judgment in their favor, with 
costs. 


(Signed) FIELD, Circuit Justice. 
(Signed) SAWYER, Circuit Judge. 


Endorsed: Filed January 22,1884. L.S. B. Sawyer, clerk. 

61 Judgment. 

UNITED STATES OF AMERICA: 

Circuit Court of the United States, Ninth Circuit, District of Cali- 

fornia. 
THE PEOPLE OF THE STATE OF CALIFORNIA 
, vs. . No. 2805. 
THe NORTHERN RAILWAY CoMPANY. 


This cause having come on regularly for trial on the 27th day of 


July, 1883, being a day in the July, 1885, term of said court, before 


VS. THE NORTHERN RAILWAY CO. 43 


the court sitting without a jury, a trial by jury having been waived 
by stipulation of the attorneys for the respective parties, duly filed 
with the clerk of said court, Hon. E. C. Marshall, attorney general 
of the State of California, and J. F. Harrington, Esq., appearing as 
auttormeys, and A. Rhodes, D. 5. Terry, and John T. Carey, isqs., as 

counsel for plaintiff, and H. 8. Brown, as attorney and 
O62 S. W: Sanderson and P. D. Wiggenton, lisqs., as counsel for 

defendant, and the trial having been proceeded with on the 
Ist, 2d, od, 7th, Sth, 9th, 10th, 14th, and 15th days of August of said 
term and year, and Witnesses on the part of the plaintiff and of the 
defendant having been sworn and examined, and documentary evi- 
dence on behalf of the respective parties having been introduced, 
and the evidence being closed, the cause after arguments of counsel 
having been submitted to the court for consideration and decision, 
and the court after due deliberation having filed its finding and or- 
dered that judgment be entered in accordance therewith : 

Now, therefore, by virtue of the law and the finding aforesaid it 
is considered by the court that the people of the State of California, 
plaintiff. take nothing by this action; that the Northern Railway 
Company, defendant, go hereof without day, and that the said de- 
fendant recover from said plaintiff its costs in this behalf expended 

taxed at ———. ’ 
63° Judgment entered January 22d, 1554. 


L. S. B. SAWYER, Clerk. 


| hereby certifv that the foregoing is a full, true, and correct copy 
of an original judgment entered in the above-entitled cause. 

Attest my hand and the seal of said circuit court, this 22d day of 
January, A. D. 1854. 


[ SEAL. | L. S. B. SAWYER, Clerk. 


Endorsed: Filed January 22, 1884. L. S. B. Sawer, clerk. 
64 ( Ve rks ( y rtipficate : 
UIxnrIreD StratTes oF AMERICA: 


Cjireuit Court of the United States, Ninth Circuit, District of Cali- 
fornia. 


Ture PEOPLE OF THE STATE OF CALIFORNIA 
VS. 


Tore NorRTHERN RAILWAY COMPANY, 


|, Lorenzo S. B. Sawyer, clerk of the circuit court of the United 
States of the ninth judicial circuit, within and for the district of 
California, do hereby certify that the foregoing papers, hereto an- 
nexed, constitute the judgment roll in the therein-entitled action. 
Witness my hand and the seal of said circuit court, this 22d day 
of January, A. D. 1884 
[ SEAL. ] L. S. B. SAWYER, Clerk, 
5; By F. D. MONCTON, Deputy Clerk. 
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65 (Endorsed :) Judgment roll. Filed 22d January, 1884. _L. 
S. B. Sawyer, clerk, by F. D. Moncton, deputy clerk. 

66 Order S:riking out portions of Amended Answers. 


At a stated term, to wit, the July term, A. D. 1883, of the circuit 
court of the United States of America of the ninth judicial circuit 
in and for the district of California, held at the court-room in the 


city and county of San Francisco, on Thursday, the 19th day of 


July, in the year of our Lord one thousand eight hundred and 
eighty-three. 


Present: Honorable Stephen J. Field, Associate Justice of the Su- 
preme Court of the United States; Honorable Lorenzo Sawyer, cir- 
cuit judge. 


THE PEOPLE OF THE STATE OF CALIFORNIA 
> No. 2805. 


US. 
THE NoRTHERN RAILWAY CoMPANY. j 


The motion heretofore argued and submitted to strike out 

67 portions of the amended answer herein having been duly 

considered, it is ordered that so much of the said answer as 

is contained in articles numbered 11, 18, 19, 20, 21, and 24, and the 

third paragraph of article 15, and all of article 17 after the first two 

paragraphs, be stricken out as being matters of evidence or imma- 
terial matter. In other particulars the motion is denied. 

To this order the defendant excepts, and to the refusal of the court 

to strike out other matter the plaintiff excepts. 


(Here follow opinions of Mr. Justice Field and Judge Sawyer, 
omitted in printing this recor, per stipulation of counsel.) 


For opinion see record in case of The People vs. The Central Pa- 


cific R. R. Co. 
162 Bond on Writ of Lrror. 
In the Supreme. Court of the United States. 


THE PEOPLE OF THE STATE OF CALIFORNIA. Plaintiff in 
Error SS, iia 
“a , -No. 2805. 

THE NoRTHERN Rartway Company, Defendant in Error. | 


Know all men by these presents, that we, Louis Marshall and H. 
A. Greene, are held and firmly bound unto the Northern Railway 
Company, defendant in error herein, in the sum of five hundred dol- 
lars, lawful money of the United States of America, to be paid tothe 
said the Northern Railway Company, its successors or assigns. To 
the payment of which, well and truly to be made, we bind ourselves, 

and each of us, jointly and severally, and our and each of our 

163 heirs, executors, and administrators, firmly by these presents. 
Sealed with our seals. Dated the 24 day of July, 1884. 

Whereas the above named, The People of the State of California, 


SRE ae eR om 
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has prosecuted a writ of error to the Supreme Court of the United 
States to reverse the judgment rendered by the circuit court of the 
United States of America for the district of California, in the cause 
entitled The People of the State of California, plaintiff, versus The 
Northern Railway Company, defendant (No. 2805): 

Now, therefore, the condition of this obligation is such, that if the 
above-named The People of the State of California, plaintiff in 
error, shall prosecute its said writ of error to effect and answer all 
costs if it shall fail to make good its plea, then this obligation shall 

be void; otherwise, to remain in full force and virtue. 
164 LOUIS MARSHALL. [seat. 
H. A. GREENE. ~—, 


Signed, sealed, and delivered in presence of— 


L. 5S. B. SAWYER. 


UNITED STATES OF AMERICA, | =F 
District of California, . rf pte 


Louis Marshall and H. A. Greene, being duly sworn, each for him- 
self deposes and says: That he is a householder in said district, and 
is worth the sum of five hundred dollars, in lawful money of the 
United States of America, exclusive of property exempt from execu- 
tion, and over and above all debts and liabilities. 

LOUIS MARSHALL. [sEat.] 
H. A. GREENE. “s 


Subscribed and sworn to before me, this 24 day of July, 1884. 
L. S. B. SAWYER, 
Com’r U. 8. Circuit Court, Dist. Cal. 


165 Endorsed: The form of the within bond, and the suffi- 

ciency of the sureties thereon, are hereby approved. (Signed) 
Lorenzo Sawyer, U. 8. circuit Judge, 9th circuit. Filed July 25, 
1884. L.S. B. Sawyer, clerk. 


166 In the Circuit Court of the United States for the District of 


California. 


THE PEOPLE OF THE STATE OF CALIFORNIA 1 
TS. r No. 2805. 
THe NoRTHERN RAILWAY COMPANY. j 


I, L. 8. B. Sawyer, clerk of the circuit court of the United States of 
the ninth judicial circuit in and for the district of California, do 
hereby certify that the foregoing one hundred sixty-five written and 
printed pages, numbered from 1 to 165, inclusive, are a full, true, 
and correct copy of the record and of all pre ceedings in the therein- 
entitled cause, and that the same together constitute the return to 

the annexed writ of error. 


167 Witness my hand and the seal of said circuit court, this 
26th day of July, A. D. 1884. 
[ SEAL. | L. S. B. SAWYER, Clerk. 
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168  Uwnirep STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United States of the ninth judicial circuit in 
and for the district of California, Greeting : 


Because in the record and proceedings, and also in the rendition 
of the judgment of a plea which is in the said cireuit court before 
you, between The People of the State of California, plaintiff in error, 
and the Northern Railway Company, defendant in error, a manifest 
error hath happened to the great damage of the said plaintiff in 


error, as by its complaint appears, and it being fit that the error, if 


any there hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, you are hereby 
commanded, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at the city of Washington, in the District of Columbia, on the 
second Monday of October next, in the said Supreme Court, to be 
there and then held, that the record and proceedings aforesaid be 
inspected the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the law 
and custom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 25th day of July, in the year of our 
Lord one thousand eight hundred and eighty-four, and of the Inde- 
pendence of the United States the one hundred and ninth. 

[ SEAL. | L. 8. B. SAWYER, Clerk. 

The above writ of error is hereby allowed. 

LORENZO SAWYER, 
U. 8. Circuit Judge, Ninth Judicial Circuit. 


169 The Answer of the Judges of the Circuit Court of the United States 
for, the District of California. 


The record and all proceedings of the plaint whereof mention is 


within made, with all things touching the same, we certify under 


the seal of our said court to the Supreme Court of the United States, 
within mentioned, at the day and place within contained, in a cer- 
tain schedule to this writ annexed as within we are commanded. 
By the court: 
‘[sEAL. | L. S. B. SAWYER, Clerk. 


[Endorsed:] No. 2805. United States Supreme Court. The People 
of the State of California, pl’ff in error, vs. The Northern Railway 
Company, def’t in error. Writ of error. Filed July 25, 1884. L. 
S. B. Sawyer, clerk. 
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170 Unitep STATES OF AMERICA, 88: 


To the Northern Railway Company, Greeting : 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the city of Wash- 
ington, in the District of Columbia, on the second Monday of Octo- 
ber, A. D. 1884, pursuant to a writ of error filed in the clerk’s office 
of the circuit court of the United States in and for the district of 
California, wherein The People of the State of California is plaintiff 
in error and vou are defendant in error, to show cause, if any there 
be, why the judgment in the said writ of error mentioned should 
not be corrected, and speedy justice should not be done to the parties 
in that behalf. 

Witness the Honorable Lorenzo Sawyer, judge of the cireuit court 
of the United States for the district of California, this 25th day of 
July, A. D. 1884, and of the Independence of the United States the 
LO9th. 

[SEAL | LORENZO SAWYER, 
U.S. Cirewit Judge, Ninth Judicial Circuit. 


171 | Endorsed :] No. 2805. United States Supreme Court. The 
People of the State of California, pl’ffin error, vs. The Northern 
Railway Company, def’t in error. Citation. Service of a copy of 
the within citation is hereby acknowledged. July 26th, 1884. 
Creed Haymond, attorney for def’t in error. H. 5S. Brown, att’y for 
defendant. Filed July 26, 1884. L. S. B. Sawyer, clerk, by F. O. 
Moncton, d’p’y cl’k. 
Endorsed on cover: California C.C. U.S. No. 983. The People 
of the State of California, plaintiff in error, vs. The Northern Rail- 
way Company. Filed 5rd October, 1884. 
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COUNTY OF SANTA CLARA, 
PLAINTIFF IN ERROR, 


0. 


SOUTHERN PACIFIC R.R. CO., 
DEFENDANT IN ERROR. 


oe 


BRIEF FOR PLAINTIFF IN ERROR. 


an 
> 


D. M. DELMAS axp 
A. L. RHODES, 
Attys. for Piff. in Error. 


Rt 


Supreme Court of the United States. 


COUNTY OF SANTA CLARA, 


PLAINTIFF IN Error. 


464, 
v. \ ad 
SOUTHERN PACIPIC R.R. CO., on G21, 622. 
DEFENDANT IN ERRor. 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE. 


The principal features of the other causes which were 
advanced to be heard with this cause, Nos. 620, 621, 
and 622, are the same as those of this cause. There 
are some further facts which appear in one or more but 
not all of them, but they have no bearing upon the Federal 
questions involved in this litigation, and only present 
some State questions of no magnitude or real importance. 

We will first notice the Santa Clara case. 

This action was brought in the proper Superior Court 
of the State of California, for the recovery of taxes claimed 
to be due from the Railroad Company for the fiscal year 
1882. 

The complaint is in the form prescribed by the Political 
Code of the State, and demands a recovery against the 
defendant for the County taxes, the State taxes payable in 


9 
the County; also for the penalty of five per cent. which 
the law imposes for delinquency ; also forthe interest upon 
the taxes, and costs, and attorneys’ fees at the rate of ten 
per cent. 

The answer contains a general denial of all the allega- 
tions of the complaint. (Reeord, p- oO.) It also contains 
further defences, the purpose of most of which is to raise 
the Federal questions which it is contended are involved 
in this litigation ; and it also presents a copy of the mort- 
gage executed by the Railroad Company to secure the 
payment of bonds to the amount of $46,000,000. (Reeord, 
p- 18.) The defences need not be here stated in detail. 

The cause was, upon the petition of the defendant, re- 
moved to the Cireuit Court for the District of California. 
and was thereafter tried, and findings were filed by the 
Court, and thereupon judgment was rendered for.the de- 
fendant. 

An attempt to present at this time a summary of the 
findings would be of little service. It will be sufficient at 
this time to say that they show the incorporation and ex- 
istence of the defendant, the Acts of Congress granting 
to it certain rights and property, and that in making the 
assessment of the property of the defendant the State 
Board duly conformed to the provisions of the laws of the 
State in all essential particulars. 

The State Board of Equalization are by virtue of the pro- 
visions of the Constitution and Political Code of the State. 
the principal portions of which bearing upon the questions 
involved in this cause are hereafter recited, assessed the 


franchise, roadway, road-bed, rails, and rolling-stock of 


the railroad, at an aggregate sum which amounted to 
$15,000 per mile. The Board apportioned the amount 
among the several counties through which the road runs 


in proportion to the number of miles in the respective 


counties, which apportionment gave to Santa Clara 
$889,500 for 59.30 miles of the main track of the road. 

Upon that valuation the taxes, both for State and 
County purposes at specified rates, were duly levied. 

The provisions of the Constitution and Statutes of 
California, so far as thev are involved in this case, are as 
follows: 

CONSTITUTION OF i879 


ArricLe XIII. 
leeven /é and Taxation. 


SecTIon 1. All property in the State, not exempt under 
the laws of the United States, shall be taxed in proportion 
to its value, to be ascertained as provided by law. The 
word “ property,” as used in this article and section, is 
hereby declared to include moneys, credits, bonds, stocks, 
dues, franchises, and all other matters and things, real, 
personal, and mixed, capable of private ownership: Pro- 
vided, That growing crops, property used exclusively for 
public schools, and such as may belong to the United 
States, this State, or to any county or municipal corpora- 
tion within this State, shall be exempt from taxation. The 
Legislature may provide, except in the case of credits 
secured by mortgage or trust deed, for a deduction from 
credits ot debts due to hon / hide residents of this State. 

Sec. 4. A mortgage, deed of trust, contract, or other 
obligation by which a debt is secured, shall, for the pur- 
poses of assessment and taxation, be deemed and treated 
as an interest in the property affected thereby. Except 
as to railroad and other quasi public corporations, in case of 
debts so secured, the value of the property affected by 
such mortgage, deed of trust, contract, or obligation, less 
the value of such security, shall be assessed and taxed to 
the owner of the property, and the value of such security 
shall be assessed and taxed to the owner thereof, in the 
county, city, or district in which the property affected 
thereby is situate. The taxes so levied shall be a lien upon 
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the property and security, and may be paid by either party 
to such security - if paid by the owner of the security, the 
tax so levied upon the property affected thereby shall be- 
come a part of the debt so secured; if the owner of the 
property shall pay the tax so levied on such security, it 
shall constitute a payment thereon, and to the extent of 
such payment, a full discharge thereof: Provided, That if 
any such security or indebtedness shall be paid by any 
such debtor or debtors, after assessment and before the 
tax levy, the amount of such levy may likewise be retained 
by such debtor or debtors, and shall be computed accord- 
ing to the tax levy of the preceding year. 

Sec. 8. The Legislature shall by law require each tax- 
payer in this State to make and deliver to the County As- 
sessor, annually, a statement, under oath, setting forth 
specifically all the real and personal property owned by 
such taxpayer, or in his possession, or under his control, 
at twelve o’clock meridian, on the first Monday of March. 

Sec. 9. A State Board of Equalization, consisting of one 
member from each Congressional District in this State, shall 
be elected by the qualified electors of their respective dis- 
tricts at the general election to be held in the year one 
thousand eight hundred and seventy-nine, whose term of 
office after those first elected shall be four years, whose 
duty it shall be to equalize the valuation of the taxable 
property of the several counties in the State for the pur- 
poses of taxation. The Controller of the State shall be 
ex-officio a member of the board. The boards of super- 
visors of the several counties of the State shall constitute 
boards of equalization for their respective counties, whose 
duty it shall be to equalize the valuation of the taxable 
property in the county for the purpose of taxation: /’ro- 
vided, Such State and county boards of equalization are 
hereby authorized and empowered, under such rules of 
notice as the county boards may prescribe, as to the county 
assessments, and under such rules of notice as the State 
Board may prescribe, as to the action of the State Board, 
to increase or lower the entire assessment roll, or any 
assessment contained therein, so as to equalize the assess- 
ment of the property contained in said assessment roll, 
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and make the assessment conform to the true value in 
money of the property contained in said roll. 

Sec. 10. All property, except as hereinafter in this see- 
tion provided, shall be assessed in the county, city, city 
and county, town, township, or district in which it is 
situated, in the manner prescribed by law. ‘The franchise, 
roadway, road-bed, rails and rolling-stock of all railroads 
operated in more than one county in this State shall be 
assessed by the State Board of Equalization, at their actual 
value, and the same shall be apportionate to the counties, 
cities and counties, cities, towns, townships, and districts 
in which such railroads are located, in propertion to the 
number of miles of railway laid in such counties, cities and 
counties, cities, towns, townships, and districts. 

Sec. 13. The Legislature shall pass all laws necessary 
to carry out the provisions of this article. 


CONSTITUTION OF 1819. 
ArticLe XI. 

Sec. 13. Taxation shall be equal and uniform through- 
out the State. All property in the State shall be taxed in 
proportion to its value, to be ascertained as directed by 
law. * * * 


CONSTITUTION OF 1879. 
ArtricLe XII. 
( Corpo pations. ) 

Sec. 1. Corporations may be formed under general laws, 
but shall not be created by special act. All laws now in 
force in this State concerning corporations, and all laws 
that may be hereafter passed pursuant to this section, may 
be altered from time to time or repealed. 

CONSTITUTION OF 15849. 
ArtTIcLe LY. 

Sec. 31. Corporations may be formed under general laws, 
but shall not be created by special act, except for municipal 
purposes. All general laws and special acts passed pursu- 
ant to this section may be altered from time to time or 
repealed. 
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POLITICAL CODE OF CALIFORNIA. 
As Amended in 1880. 


Sec. 3664. On or before the first Monday in May in 
each year the State Board of Equalization shall assess the 
franchise, roadway, road-bed, rails, and rolling-stock of rail- 
roads operated in more than one county. The president, 
secretary, cashier, or managing agent, or such other officer 
as the State Board of Equalization may designate, of any 
corporation operating any railway in more than one county 
in this State, shall furnish said board, on or before the first 
Monday of April, in each year, a statement, signed and 
sworn to by one of such officers, showing in detail for the 
year ending on the first Monday m March, in such year : 

(a2.) The whole number of miles of railway owned, oper- 
ated, or leased in the State by such corporation making 
the return, and the value thereof per mile, with a detailed 
statement of all property of every kind located in the 
State. 

(b.) Also a detailed statement of the number and value 
thereof, of engines, passenger, mail, express, baggage, 
freight, and other cars, or property used in operating or re- 
pairing such railway in this State, and on railways which 
are parts of lines extending beyond the limits of this 
State. The return shall show the actual amount of 
rolling-stock in use on the corporation’s line in the 
State during the year for which the return is made. 
The return shall show the amount of rolling-stock, the 
annual gross earnings of the entire railway, and the pro- 
portionate annual gross earnings of the same in this State, 
as nearly as practicable, and all the property designated 
hereafter in this section, and such other facts as the State 
Board of Equalization may in writing require. 

If such officer or officers so designated shall fail to make 
and furnish said statement, said Board of Equalization 
shall fix the value and proceed to assess the property of 
the corporations so failing ; the valuation so fixed by them 
shall be final and conclusive. The said property shall be 
assessed at its actual value. Assessment shall be made 
upon the entire railway within the State, and shall include 
the right of way, road-bed, track, bridges, culverts, and 
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rolling-stock. The depots, station grounds, shops, build- 
Ings, and gravel beds shall be assessed by the Assessor of 
the County where situated as other property. On or be- 
fore the fifteenth day of May, in each year, said Board shall 
transmit to the County Assessor of each county through 
which any railway, operated in more than one county, may 
run, a statement showing the length of the main track or 
tracks of such railway within the county, together with a 
description of the whole of said tracks within the county, 
including the right of way by metes and bounds, or other 
description sufficient for identification, and the assessed 
value per-mile of the same, as fix by a pro rata distribu- 
tion per mile of the assessed value of the whole franchise, 
roadway, road-bed, rails, and-rolling stock of such rail- 
way within this State. Said statement shall be entered 
on the assessment roll of the county. At the first meeting 
of the Board of Supervisors, after such statement is 
received by the County Assessor, they shall make 
and cause to be entered in the proper record book an order 
stating and declaring the length of the main track, 
and the assessed value of such railway lying in each city, 
town, township, school district, or lesser taxing district in 
their county through which such railway runs, as fixed by 
the State Board of Equalization, which shall constitute the 
taxable value of said property for taxable purposes in such 
city, town, township, school, road, or other district; and 
the clerk of the Board of Supervisors shall transmit a copy 
of each order of equalization to the City Council or 
Trustees, or other legislative body of incorporated cities 
or towns, the Trustees of each school district, and the 
authorized authorities of other taxation districts through 
which such railway runs. The taxes on said property, for 
State and county purposes, after collection by the County 
Collector, shall be paid over to the County Treasurer as 
other taxes. All such railway property shall be taxable 
upon said assessment, at the same rates, by the same offi- 
CerTs, and for the Site purposes its the property ot individ- 
uals within such counties, cities, towns, townships,-school 
districts, and lesser taxation districts. 

Sec. 3692. In defining the powers and duties of the 
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State Board of Equalization, the section directs the 
Board : 

Sub. 1. To provide rules for the transaction of business. 
ee i 

Sub. 4. To hold regular meetings at the State Capitol 
on the second Monday in each month, and such special 
meetings as the chairman may direct. 

$3608, (as amended in 1881.) Shares of stock in cor- 
porations possess no intrinsic value over and above the 
actual value of the property of the corporation which they 
stand for and represent; and the assessment or taxation 
of such shares, and also of the corporate property, would 
be double taxation. Therefore all property belonging to 
corporations shall be assessed and taxed, but no assess- 
ment shall be made of shares of stock, nor shall any holder 
thereof be taxed therefor. 

The provision in relation to stocks was (by the amend- 
ment of § 3627, in 1880) to the effect that stock should be 
taxed only for the difference between its value and the 
value of the property of the corporation when the cor- 
poration had its principal place of business in that State. 

$3617. Sub. 6, (as amended in'1881.) Demands, ete., 
for money deposited with savings and loan corporations, 
“ shall for the purpose of taxation be deemed and treated 
as an interest in the property of the corporations, and shall 
not be assessed to the creditor or owner thereof.” 

$ 3629, (as amended in 1881.) Sub. 5 provides that the 
taxpayer shall give a description “ of all mortgages, deeds 
of trust, contracts, and other obligations by which a debt 
is secured, and the property in the county affected 
thereby.” 

$ 3650, (as amended in 1881.) Duties of Assessor. Sub. 
15. ‘“ When any property, except that owned by a railroad 
or other guasi public corporation, is subject to or affected 
by a mortgage deed of trust, contract, or other obligation 
by which a debt is secured, he must enter in the proper 
column the value of such security, and deduct the same. In 
entering assessments containing solvent credits, subject to 
deductions as provided in $ 3628 of this Code, he must en- 
ter in the proper column the value of the debts entitled to 
exemption, and deduct the same. In making the de- 
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ductions from the total value of the property for taxation, 
each franchise must be entered on the assessment roll 
without combining the same with other property, or the 
value thereof.” 

$ 3663, (as amended in 1880.) Water-ditches constructed 
for manufacturing or irrigation purposes, and wagon or 
turnpike roads, or telegraph wires, with their franchises, 
and all improvements attached to such property, must be 
listed by the HiSSeSSOr AS real estate, and “sa whole, with- 
out separating the land and franchise and improvements, 
either in the description or valuation of the same. 

$ 3899. Provides that “the Collector, after offering 
the property for sale once and there being no purchaser 
in good faith, must make out and deliver to the Controller 
a certified copy of the entries upon the delinquent list 
relative to such tax.” 

$ 3900. Provides that “in such action the certified copy 
mentioned in’ the preceding section, made by the Col- 
lector and delivered to the Controller, is prima facie evl- 
dence that the person against whose. property the tax was 
levied is indebted to the people of the State of California 
in the amount of such tax.” 

$3789. The assessment book, duplicate assessment 
book, or delinquent list, or a copy thereof certified by the 
County Auditor, showing unpaid taxes against any person 
or property, is prima fucie evidence of the assessment, 
the property assessed, the delinquency, the amount of 
taxes due and unpaid, and that all the forms of law in 
relation to the assessment and levy of such taxes have 
been complied with. 


ASSIGNMENT OF ERrors. 

Comes the said County of San Clara, and says that in 
the said record and proceedings there is manifest error in 
this, to wit: that by the record aforesaid it appears that 
said judgment was given for said defendant, and against 
said plaintiff, whereas by the law of the land it onght to 
have been given for the said plaintiff and against said de- 
fendant. 
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That the said Cireuit Court erred in deciding that in the 
assessment of the property in question the said defendant 
in error was by the said State denied the equal protection 
of the laws. 

That the said Circuit Court erred in deciding that in the 
making of said assessment the said defendant in error was 
by the said State deprived of its property without due 
process of law. 

That the said Cireuit Court erred in deciding that said de- 
fendant did not have due notice of the assessment in ques- 
tion in said cause. 

That the said Cireuit Court erred in deciding that said 
defendant did not have an opportunity to be heard in the 
matter of the assessment of its property, before the said 
State Board of Equalization, before said assessment became 
final. 

That the said Cireuit Court erred in deciding that the 
said State denied to said defendant the equal protection of 
the law. 

That the said Cireuit Court erred in deciding that said 
assessment or said tax was for any reason illegal or invalid. 

That the said Cirewit Court erred in rendering judgment 
on the findings for the defendant. 

Said plaintiff prays that said judgment be reversed, 
and that judgment be ordered to be rendered and entered 
upon the findings for the plaintiff. 


ARGUMENT. 


The Cirewit Court rendered judgment upon the findings 
of factin favor of the defendant on the principal grounds: 
Ist. That the Constitution of the State denied to the 
defendant the right to have deducted from the value of 


the railroad property as assessed, the value of a mortgage 
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upon said property, while that right was by the Constitution 
secured to all persons, except guast public corporations, 
and that thereby the State denied to the defendant the 
equal protection of the laws. 

2d. That such assessment was made and became final, 
without any notice to the defendant, or any opportunity 
to be heard before the State Board of Equalization, and 
that this amounted to a deprivation of the defendant of its 
property, without due process of law,—it being held that 
in both of those respects the revenue system of the State 
was in contravention of Sec. 1 of the XIVth amendment 
of the Constitution of the United States. 

We contend, and trust that we shall maintain, that the 
Circuit Court. erred in both of those respects—that in 
truth the revenue system of the State does not conflict with 
any of the provisions of the first section of the fourteenth 
amendment of the Constitution of the United States. 


THe Power or TAXATION IS AN ATTRIBUTE OF SOVEREIGNTY, 
AND IS ESSENTIAL TO THE EXISTENCE OF EVERY INDE- 
PENDENT GOVERNMENT. 

All the methods of taxation are within the power of the 

State. 

Cooley on Taxation, 273. 


The power of the State overthe whole domain of tax- 


ation is absolute and unlimited, as regards property sub- 
ject to taxation by the State. 

The Deluware RR. Tux, 18 Wall., 226. 

Lane County v. Oregon, T Wall., 76-7. 

Nathan v. Louisiana, 8 How., 508. 

Cooley on luxation, pp- 175, 177, L79. 

NSeoville Ve Cleaveland, l Ohio St.. 126. 


eR AN 


12 


Barney v. Zux Collector, 2 Bailey, HO4. 
Thompson V. Pacific R. Ae v Wall., 591. 

Coite v. Socie ty of Savings, 32 Conn., 184. 

Coite v. Mutual Life Ins. Co., 36 Conn., 512. 
City of Lexington v. Me Quillan, 9 Dana, 615. 
Leuilroad Co. v. Penniston, 18 Wall, 29. 

St ite Tax on foreign Hleld Bonds, 15 Wall., 319. 
O.cver NV. Washington Mills, 11 Allen, 268. 
Wexton v. Charleston, 2 Peters, 467. 

McCulloch v. Maryland, 4 Wheat., 316. 


The possession of the power to raise money by taxation, 
from all persons and property, within and subject to its 
jurisdiction, is as essential an element of sovereignty as 
the power to appropriate the money after it has been col- 
lected. <A State deprived of this power is a mere shadow, 
unworthy of the name of a State. It would be as helpless 
and worthless as would be a State which was deprived of 
the power of appointing its own officers. Had it been 
understood at the time when the 14th Amendment was 
proposed, that it abrogated, or materially impaired or af- 
fected, the sovereign power of taxation by the several 
States, we will venture the assertion that not a member of 
Congress, or of the Legislature of a State, could have been 
found, whose hostility to the extreme doctrines of States 
rights was so virulent as to induce him to support the 
amendment. - 

The principle that the State is sovereign in all matters 
of taxation—-save only as to those matters that grow out 
of the relation between the General and the State Govern- 
ments needed not the aid of the great Hames of those 
who participated in the decision of McCulloch v. Mary- 


a 


land, and the Delaware R.R. Tax Cases, and others above a 


cited ; for it ante-dated not only all American constitu- 
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tional law, but English constitutional law as well. It in- 
heres in the very idea of sovereignty. 

It should not fail to be noticed in this connection that 
the last Section of Art. XIV provides that : ‘“ The Congress 
shall have power to enforce, by appropriate legislation, 
the provisions of this article.” As deducible from that 
section, as it stands related to the other sections of the 
article, we lay down the proposition that Congress could 
modify or abrogate any State law in derogation of the 
provisions of that article. Congress has interfered for the 
protection of freedmen, but not, so far as we are aware, for 
the protection of a class or kind of property from the 
operation of a discriminating revenue system of any State, 
however injurious it may be supposed to be. 

Knowing, as well as the “ Great Commoner” must, the 
necessary operation and effect of the amendment, and the 
revenue system of his own State, Pennsylvania, is it not 
unaccountable that he does not appear to have made an 
effort to have the revenue system of his State amended for 
the purpose of bringing it into harmony with the 14th 
Amendment, nor to have introduced or aided in the pas- 
sage of laws of Congress for the same purpose. It is a 
matter well known to every one who is familiar with the 
revenue s\ stems of the several States, that diserimi- 
nating taxes, in their various: forms, are levied upon the 
franchises, Cross profits, ete... of corporations in Penns) lva- 
nia, to such an extent that real estate bears only a very 
small burden of taxation. 

Give to the amendment the construction and meaning 
contended for by the defendant, take from the States the 
essential element of sovereignty in the matter of taxation 
of property subject to their jurisdiction, and we hay have 
left to us United Provinces, but not United States. 
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IT. 


THE XI VrH AMENDMENT OF THE CONSTITUTION HAS NO AP- 
PLICATION TO THE REVENUE SYSTEMS OF THE SEVERAL 
STATES. 


The term “ the equal protection of the laws” is not de- 
fined in the Constitution, nor in any other place, so far as 
we are aware, from which it might have been borrowed. 
It cannot have been intended as meaning that all State 
laws should operate alike upon all persons within the 
State. Had that been the intention, the words which are 
SO obvious to every one would have been employed, to 
wit: all the laws of the State shall be general, and shall 
have a uniform operation. The phrase has a more limited 
sense. All laws are not intended for the protection of 
persons, in the more proper sense of that term. A law 
defining the boundaries of counties, or providing a system 
of county governments, or organizing the militia, or pro- 
viding for homesteads, or providing for the levy and col- 
lection of a tax to build a school-house, State land laws, 
statute of uses, etc., and many others that will readily be 
suggested, do not come within the meaning of that term 
as there employed. To have the benefit of the equal pro- 
tection of the laws, a person must have the right to sue 
and defend in the courts, to have the aid of process, to 
have the assistance of the judicial and ministerial officers, 
to have the aid of officers in the execution of the criminal] 
laws, to give testimony in the courts, to have the benefit 
of the writ of Avheas corpus, and the like. We will not 
assume the dangerous task of defining a term which is new 
to constitutional law, but would say that laws, the purpose 
of which is the protection of life, liberty or property, will 
come within the meaning of those words; but that a law 
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providing for a poll-tax, or the rate of the State or a county 
tax. or for the assessment of property, would not. 

In the discussion in the Cireuit Court, much reliance 
was placed on the Civil Rights Bill, as re-enacted after 
the adoption ofthe 14th Amendment, (see R.S., S. 1977,) as 
giving expression to the meaning of the amendment. We 
are unable to agree to the meaning there given to that act. 
As we read it, the last clause declares that all p orsons 
within the jurisdiction, ete., “ shall be subject to like pun- 
ishment, pains, penalties, taxes, licenses, and exactions of 
every kind {as white citizens| and to no other.” That is 
to Say, that in those respects citizens recently emancipated 
should stand upon an equality with white citizens; that 
they should POSssess the right to make and enforce contracts, 
to Sue, be parties, glve evidence. ete. 

[f it was intended as meaning that all persons should be 
subject to the same taxes, licenses, and exactions, we deny 
the authority of Congress to pass the act. Not a shadow 
of authority for the exercise of such power is to be found 
in any clause of the Constitution, nor in any combination 
of them. 

No system of revenue laws ever has been devised, and 
it is beyond the wisclom of man to devise one, involving 
taxes upon property, income taxes, licenses, poll-taxes and 
the like. that will operate alike upon all persons, But 
if it be said that the meaning is, that it shall operate alike 
upon all of the same class, then we have no objection to 
the act, except on the ground that it was utterly beyond 
the constitutional power of Congress to pass it. We do 
not object to the equal operation of the law upon al/ of 
the class. We claim the nght, on the part of the State, to 
form the class. Neither Congress nor this Court can 
perform that function. 
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THE DEFENDANT WAS NOT DEPRIVED OF ITS PROPERTY WITH- 
OUT DUE PROCESS OF LAW ; ON THE CONTRARY, IT HAD DUE 
NOTICE OF THE ASSESSMENT BY THE STATE BOARD OF 
EQUALIZATION. 


In matters of taxation for revenue for general govern- 
mental purposes, the property-owner has not a constitu- 
tional right to notice and a hearing before the charge of the 
tax is fixed upon his property. 

Cooley on Taxation asserts that he has this mght, and 
cites several] Cases in support of the position . but no one 
of them, nor any of the cases cited by the defendant sus- 
tains the position. All the cases cited by the defendant 
involve assessments for local improvements. 

That question is set at rest by Murray’s lessees v. Ho- 
boken, (18 How.) 

The proposition is not sustainable on principle. 

The property-owner is not entitled to notice of the fix- 
ing of the rate of the tax; and it is that legislative act 
which initiates the lien upon the property. 

Nor of the levy of the tax, which perfects the lien upon 
the property. 

Taxes upon the gross receipts of railroad companies are 
levied in Pennsylvania; taxes upon insurance premiums 
are levied in Massachusetts ; and taxes upon deposits in 
savings banks are levied in Connecticut ; and it was never 
contended that they were void because the owners of 
either of those kinds of property were not notified before 
the levy became fixed. 

Boards of Equalization may increase the valuation of 
all property within their respective counties. Was it ever 
contended that the property-owners must be first notified ? 
(See State R.R. Taxes, 92 U.S8., 575.) 
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The levy of a tax is not a hostile proceeding—it 1s 

not an exaction. 

The Assessor as much represents the tax-payer as does 

the Representative in the Legislature. 

Notice and an opportunity to be heard were given by 
~ the Constitution of the State, and by the Code as it ex- 
isted in 1880. (Pol. Code, § 3664, and by the Code as 
amended in 1881.) 

The Political Code, $ 3692, provides that the State Board 
of Equalization shall have power to provide rules for the 
transaction of business; * * * to hold meetings at 
the State Capitol on the second Monday of each month, 
and such special meetings as the chairman shall direct. 

Section 5664 (iLS amended in LSS80) requires that the 
president, managing agent, etc., of the railroad company 
furnish the State Board of Equalization with a detailed 
statement of the property of the R.R. Co.; that the 
statement shall be sworn to by such officer; and that it 
shall be filed on or before the first Monday in April of 
each year. It also requires the State Board to assess the 
property on or before the first Monday in May, and to trans- 
mit to the several county assessors, On or before the 15th 


day of May in each year, the apportionment of the valua- 
tion of the railroad property among the several counties 
through which the railroad runs. 

Beyond all doubt or question, a// persons are notified of 
the time and place auppowrted hy law for the per formance of 
these de veral acts. 

When the law fixes the time and place of the meeting and 
session of a public Board or tribunal, it is idle for any 
person to say that he had no notice of such meeting or 
session. ‘The law itself imparts the notice. The denial 
by the defendant of notice is to be read in connection with 


the law above cited ; and we do not understand the de- 
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fendant as averring that it did not have the notice which 
is imparted by the above cited laws, but only that it had 
no other or additional notice. 

The railroad companies are required by those provisions 
to furnish a detailed statement of all property pertaining 
to the railroad operations. 

This statement is to be presented to the Board by the 
Ist Monday of April. 

If the statement may be regarded as in the nature of a 
pleading in a proceeding before the State Board of Equali- 
zation, then the company presenting it must take notice 
of the meetings of the Board. 

The Board being a State Board, its place of meeting is 
the State Capitol. 

Political Code, $ 3692. provides that the Board shall 
hold its meetings at the State Capitol, and on the 2d Mon- 
day in each month. 

It is urged that as the Board may assess the railroad 
property on or Jefore the first Monday in May, and as the 
R.R. Co. is required to furnish the statement of its prop- 
erty on or before the first Monday in April, the Board 
might assess the property before the expiration of the time 
given for the filing of the statement. We admit that it is 
physically possible for such an assessment to be made, just 
as we would say that it is physically possible for this 
Court on the first day of its term to affirm the judgment 
in every cause on the calendar. The same presumption 
will be indulged in each case—that the Board, as well as 
the Court, will perform its duty. 

The question of the validity of the Constitution and 
Statutes of the State, in the matter of notice to the tax- 
payer, and an opportunity to be heard, was long since 
fully settled by this Court in 

State PLP. . Ares, 92 U. S., 575. 
and in the recent decision in The Kentucky Tax Cases. 
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The Amendment of 1881 gives the Railroad Company 
five days after the assessment is made by the Board 
within which to appear and have the same corrected in 
any respect. The company must take notice of the as- 
sessment; and cannot complain if it neglects to avail 
itself of its right to appear before the Board and have 
the assessment corrected, if wrong in any respect. The 
company, after having presented its statement, has no 
better ground to complain of want of notice than has a 
plaintiff after having filed his complaint in a court. 

The amendment of 188l—amendatory of Pol. Code, 
$ 3664—is valid. 

It is attested by the signatures of the presiding officers 
of the respective Houses, and has the approval of the 
Governor, and the Act is duly enrolled, and is on file in 
the office of the Secretary of State of California. 

The Code provides that the several County Assessors 
shall, between certain specified days, ascertain and assess 
all the taxable property within their respective counties, 
and return their assessment lists on or before the last 
mentioned day ; and no other or further notice is required 
to be given to the property owner of the time of the assess- 
ment; and this has always been the law in California, and 
its validity has not been denied ; nor is there any ground 
upon which it can be questioned. 

The statutes of many States have been examined, and 
we have not noticed any which provides for any other 
notice of the proceeding to make the assessment, than such 
as is imparted by the law fixing the time. A publication 
or a posting of a notice of the time within which the 
assessments will be made, is, in no legal sense, any more 
notice to the property owner than is the statute fixing 
the time. 

The Code fixes the time during which the County Board 
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of Equalization may remain in session, whey property-hold- 
ers may present objections to the assessments; and it 
provides that the Clerk of the Board shall publish a notice 
stating such time, when the Board will act as a Board of 
Equalization. A taxpayer may insist on such publication 
of the notice. simply hecause the Code so r quires , but if 
such provision had not been made for publication, he 
could not be heard to say that he had no notice—that he 
was not required to take notice of the provisions of the 
statute fixing the time when the Board is required to act 
as a Board of Equalization. 

It will also be noticed that Sec. 3664 requires the Presi- 
dent or the Managing Agent, etc., of the Railroad Co. to fur- 
nish to the State Board a statement in detail, showing the 
value of the railroad property. This statement is evidence be- 
fore the Board; and we are justified in saying that it is more 
than evidence. It is in the nature of a pleading. The Board 
acts upon it, and it is evidence upon which the Board acts 
in estimating the value of the property. 

When a party has thus appeared before a Board, he has 
the right, unless the law expressly denies it, to supplement 
or corroborate the facts appearing in the statement 
in the usual manner. He may offer his evidence then and 
there, or at such future time as the Board may appoint. 
His right so to appear is as unquestionable as that of a 
party who is required to appear and answer in a court, 
whose terms are fixed by law. 

This is not like the case of proceedings before a special 
tribunal or Board, whose meeting are only at such times as 
the tribunal or Board appoints. 

The State Board is a public board ; certain of its sessions 
are fixed by law, and of those all persons must take notice ; 
its records are public records, and of them, also, all per- 
sons must take notice. 
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The proposition may confidently be laid down, that if a 
person is notified by the law of the time when a Board 
may act, and he is required by law to appear before the 
Board and file a written and verified statement of matters 
relating to his own property, he will be deemed to have 
the requisite notice to appear, and an opportunity to ap- 
pear before the Board, respecting the matters to which the 
statement relates. The defendant must be held to have 
had the requisite notice. 

This is well illustrated by the provisions of the law re- 
gulating elections. A proclamation is required to be 
issued and published, yet it has uniformly been held in 
this State, and in many others, that an election for a full 
term of office, at the time appointed by law, was valid and 
legal, though no proclamation had been issued or pub- 
lished ; that the law fixing the time of election, and the 
term of office, was sufficient notice to the electors. 

Assessments for the improvement of streets, ete., in 
muncipalities, are taxes, though not coming within the cate- 
gory of ad valorem taxes provided for by the Constitution 
of California, and that of many other States. In San 
Francisco, jurisdiction to improve a street is acquired by 
the publication by the Board of Supervisors of a declara- 
tion of intention to make such improvement. Specifica- 
tions are then made by the engineer ; the Board advertises 
for sealed proposals for the doing of the work, the bids are 
opened, and the work is awarded to the lowest responsible 
bidder ; the Superintendent of Streets enters into a contract 
with the person to whom the work is awarded ; upon the 
performance of the work to the satisfaction of the Super- 
intendent of Streets, an assessment is made, levying the 
cost of the work upon the adjacent lots, in proportion to 
the frontage of the lots—and this assessment is in almost 


every instance mace to mnknown owners ; the Superin- 
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tendent of Streets issues to the contractor the assessment 
and a warrant for its collection. Up to this time, no notice 
is issued to the lot owners. They have no voice in deter- 
mining whether the improvement shall be made, nor the 
amount that is to be paid therefor, though the several lots 
are charged with a hen, the amount of which is ascertained 
by a measurement of the frontage of the lots and an 
arithmetical computation. The Constitution of the State 
has always contained the provision as to “due process of 
law,” but these proceedings, if regular in form, have in- 
variably, and in almost numberless cases, been upheld by 
the Supreme Court of the State. 

This question is completely set at rest by 

The R.R. Tar Cases, 92 U. S., 601. 

In that case the property was railroad property ; it was 
assessed by the State Board of Llinois; the law, and that 
alone, gave notice of the sessions of the Board; and it 
was held that the tax was not invalid for want of notice 
to the R.R. Co. 

See also 


Cooley Osi Laxation, % Hb. 


The principles involved in the constitutional provision 
of “ due process of law” do not require that the party 
shal! have an opportunity to be heard after the assessment 
is made. The statute in some States, and perhaps in 
most, provides for a hearing before a board having powers 
of equalization, but no one can claim, as a constitutional 
right, that there shall be such | board, or that if there be such 
a board, that it shall have the power of reviewing all as- 
sessments, however made. See 


The R. f. lux ( Ase8, supra, 


Statutes providing for Boards of Equalization are so 


numerous that if is sometimes said, though incorrectly, 
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that this constitutes an essential element of due process of 
law in a revenue system. But those boards are of com- 
paratively recent origin, and are not essential. 

The State Board may increase the valuation of all prop- 
erty in a given county, but no one will claim that he is en- 

bad titled to any notice other than such as the law gives. 
Should a County Board decrease the valuation of a parcel 
or a number of parcels of property, it would result in en- 
hancing the tax upon other parcels; but it never was 
claimed that the owners of those other parcels could de- 
mand any notice other than such as the law gives, by fix- 
ing the sessions or the term of the Board. 

Complaint is made by the defendant to the effect that 
it was denied “ due process of law” because it could not 
appear before the County Board of Equalization, and be- 
cause the law did not provide a board of equalization with 
power to act in respect tothis class of property. Very few 
if any Boards of Equalization were provided for, until 
long after the provision that no person shall be deprived 
of property “‘ without due process of law” found a place 
in the American system of constitutional government. 

No one has a legal right of appeal to a board of equal- 
szation, unless the State Constitution or Statute creates 
such Board, and grants such right of appeal. 

Stewart v. Maple, 70 Pa. St., 223. 

The State R.R. Tax Cases, 92 U. S., 601. 
Me Millen Ve Anderson, YD U. ® 601. 
The Delaware R.R. Tax, 18 Wall., 207. 

THE Stare BoarD IS CONSTITUTED A Boarp oF EQuUALIza- 
TION FOR THIS CLASS OF PROPERTY. 


This was so held in 
S. Ff. ce N. P. RR. Co. v. State hoard, 8 Pace. C. L. 
a” % J., 1061. 
| C. P. R.R. Co. v. State Board, Id., 1072. 
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Those cases also hold that the Board has power to pre- 
scribe rules of notice, and that if general rules have not 
been prescribed, the Board may prescribe a rule fora par 
ticular case. 

An application by the party desiring the hearing on ap- 
peal, must of course be mace to the Board before it could 


prescribe a rule for that case. 
LV. 


THE DEFENDANT IS NOT DEPRIVED OF THE EQUAL PROTECTION 


OF THE LAW. 


The defendants contend that the revenue system of the 
State deprives them of the “equal protection of the law,” 
but their contention is without support. It is based 
mainly upon the fact that the Constitution of the State, 
Art. XII, sec. 4. provides that ae mortgage, deed of 
trust, contract, or other obligation, by which a debt is 
secured, shall, for the purposes of assessment and taxation, 
be deemed and treated as an interest in the property affected 
thereby;’ and further provides that as to all property- 
owners, except railroads and other quase pubhe COrpora- 
tions, the valuation of the property shall be divided be- 
tween the mortgagor and mortgagee in proportion to the 
value of their respective interests in the property ; while 
the Constitution does not,permit this division as between 
mortgagor and mortgagee of railroad property. Under the 
Constitution and laws of the State. the property of rail- 
road companies, operating their roads in more than one 
county, is required to be assessed as a unit. 

The constitutional power of the State to assess railroad 
property in that manner is beyond all question. 
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THE CONSTITUTION OF CALIFORNIA DOES NOT PROVIDE FOR THE 
DEDUCTION OF THE VALUE OF A MortTGaGre, DEED OF 
Trust. &¢.. FROM THE VALUE OF THE PROPERTY AF- 
FECTED THEREBY; BUT ONLY FOR A DIVISION OF THE 
ASSESSED VALUE OF THE PROPERTY BETWEEN THE Mort- 
GAGOR AND MORTGAGER. 


The only difficulty that was encountered in disposing 
of this question had its origin in the misapplication of 
terms. 

The piviston of the valuation of property, as between 


the mortgagor and mortgagee, WAS called a DEDUCTION of the 


value of the mortgage from the value of the property ; 
and it was thereupon claimed that a refusal to make such 
deduction in case of railroad property was a cleprivation 
of the railroad company of the equal protection of the 
law. 

As the law provides for a division not for a deduction 

the objection fails. 

The only deduction provided for by the revenue system 
of the State is a deduction of the debts owing by the 
property-holder from the amount of the debts due to him ; 
and il deduction of the value ot shares of stock where the 
whole corporate property is assessed. 

In discussing this question, it 1s immaterial whether 
taxation of property in that State is a tax in personam, OY 
a tax sm rem. 

It was provided by Sec. 13, Art. 11, of the former Con- 
stitution that * all property in this State shall be taxed in 
proportion to its value.” 

The Ist See. of Art. 13 of the present Constitution pro- 
vides that “all property in the State not exempt,” «e., 
“shall be taxed in proportion to its value.” 

The judicial history of the State shows that there was a 


long and earnest controversy over the question whether, 
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under the former Constitution, a debt secured by a mort- 
gage was subject to taxation ; and it was finally decided 
in 
Peop'e Ve Tlihernia Bank, 5] Cal... 249 

that it was not subject to taxation. The principal ground 
upon which the decision proceeded was, that to tax the 
property subject to the mortgage and the debt secured by 
the mortgage, would be duplicate taxation. Of course 
such taxation was not double as to the person, but only as 
to the property. 

In order to set the question completely at rest, and to 
provide that the debt secured by a mortgage, deed of trust, 
NC., should bear its proper burden of taxation, wha reit Las 
deemed feasible, the first Sec. of Art. 15 of the present 
Constitution declared that “ property” as used in that 
article should include “moneys, credits, bonds, stocks, 
dues, franchises, and all other matters and things, real, 
personal, and mixed, capable of private ownership.” 

It is apparent that the assessment of all the above 
classes of property, at their full value, would result in du- 
plicate taxation. Instead of leaving the matter entirely in 
the hands of the Legislature, the Constitution undertook 
to deal, to some extent, with it ; and accordingly provided 

Sec. 4—that “a mortgage, deed of trust, contract, or 
other obligation by which a debt is secured, shall, for the 
purposes of assessment and taxation, be deemed and 
treated as an interest in the property affected thereby ;” 
and the section further provided that each should be sep- 
arately assessed,—that the interest in the property repre- 
sented by the mortgage, deed of trust, etc., should be 
assessed at its value, and that the property thereby affect- 
ed should be assessed at its V ilue, less the value that Wis 
given or allotted to the mortgage or deed of trust. 

This is no deduction from the value of the property. 


~ 
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Its whole value is represented on the assessment list, but 
it is divided tuto two parcels, one representing the mortgage 
interest, and the other the value of the mortgaged property, 
less the value of the mortgage. The property is assessed— 
valued—only once, but for the purpose of taxation it is 
divided into two parcels. Had the Constitution or the 
Statute provided, as might have been done, that an estate 
for years in real estate should be separately assessed at 
its value, and that the estate in fee should be assessed at 
its value, less the value of the estate for years, no one 
would recognize in such a system anything but a division 
of the value of the real estate between the several estates 
therein. Nor would it make any difference in the result, 
had the words of the Constitution or Statute been that the 
value of the fee shall be ascertained by taking the whole 
value of the real estate, and deducting therefrom the value 
assessed to the leasehold interest. Here, instead of the 
lease, the Constitution declares that a mortgage shall be 
deemed an interest in the property ; and provides that it 
shall be assessed at its value, and the remaining interest 
shall be assessed at the whole value of the property, less 
the value of the mortgage. This is not a deduction from 
the value of the property, but only a division of the 
property and of its value ; a distribution of its value among 
the several interests therein. 

The Cireuit Court fell into an error in regarding this 
division of the value of property, as between the mortgage 
interest and that of the owner of the property, as a process 
by which property was to be assessed at less than its 
value—by which a deduction was to be made from the 
value of property for the purpose of taxation. It is simply 
& process by which two interests or estates in property “are 
separately assessect. 


The only just ground of complaint in respect to an assess- 
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ment, in case there are several interests in the property, 1s 
of duplicate assessment. If the property, however sub- 
divided, is assessed but once, there is no valid objection to 
it. In the case above supposed, a party would not be 
listened to for a moment who complained that for the pur- 
pose of assessment the real estate had been divided be- 
tween the two interests therein—the leasehold and the fee. 
Nor would the owner of personal property, who complained 
that the several interests therein were not divided into two 
interests, as it would have been had it been real estate 
subject to a lease. 

The estate of each tenant in common in land is usuaily 
assessed separately, but in the absence of some special 
provision it is difficult to conceive of a valid objection to 
either mode—that is, to an assessment of each interest, or 
an assessment of all the interests together. But should 
the Constitution or the Statute provide for the assessment 
of each interest separately, we see no ground of objection 
that could be maintained in behalf:of a partnership or a 
joint ownership of personal property, on the ground the 
separate interests therein of the owners had not been sepa- 
rately assessed, as was the case with land. 

This constitutional process of division is not in any sense 
a deduction from the value of property. 

When property has not been subjected to duplicate 
taxation, or to an excessive valuation as compared with 
other property, its owner has slight ground of complaint. 
Neither of these grounds are sustainable upon the law ap- 
plicable to the faets averred in the answer. As already 
stated, the Supreme Court of the State held that the former 
Constitution did not periit duplicate taxation ; but it being 
the purpose of the framers of the present Constitution to 
subject mortgages to taxation, so far as in their opinion it 


was feasible. they constructed the Ist and 24th sections 
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above referred to for that purpose ; and in order to avoid 
duplicate taxation, they constituted the mortgage a part 
of—an interest in—the property affected thereby. And 
thus dividing the property into two parts, duplicate taxa- 
tion was avoided. 

We say: as far as in their opinion it was fcasib/e, for it 
is manifest that by no official skill and dihgence could a 
proper assessment be made of such a mortzage as is alleged 
here. The mortgage covers right of Wity, road-bed, track, 
rolling-stock, and the appurtenances of a road over 700 
miles in length, with its side-tracks, depots, stations, ete., 
situated in a large number of counties, States, and Terri- 
tories, and also all the lands granted to the company, of 
which it was or might be the owner. It would be idle and 
farcical to impose the duty of assessing such property and 
such a mortgage upon the several County Assessors ; and 
the framers of the Constitution may well have believed that 
no State Board could properly divide and adjust the valua- 
tions, as between the railroad property and such a mort- 
vue. It being unpracticable to divide the value of rail- 
road property, subject to a mortgage, as might be done as 
between a farm and a mortgage upon it, provision was 
made that the railroad property should be assessed as a 
unit. 

There is no ground of complaint here that this property 
has been subjected to duplicate taxation. It not only is 
not alleged that the mortgage was assessed, but we say 
that under the Constitution it is not possible to assess it. 
The whole of See. 4, Art. 13, must be read together, in 
order to ascertain its meaning. Thus read it is: that a 
mortgage, deed of trust, ete., except those made by rail- 
road and other guast public corporations, shall be deemed 
an interest in the property, &c., and shall be assessed to 
the owner thereof, &c. Unless the property can be di- 


30 


vided as between its owner and the owner of the mortgage, 
the mortgage is not to be assessed, and their being no pro- 
vision for such a division in case of railroad corporations, 
but it being by implication forbidden, there cannot be an 
assessment of the mortgage upon the property of railroad 
corporations. 

This is virtually set at rest by the Supreme Court of the 
State. The first Section of Art. 13 enumerates, as prop- 
erty subject to taxation, stocks. The Legislature, in order 
to avoid duplicate taxation, provided by the Political Code, 
Sec. 3640, as amended in 1880, that the value of the shares 
of the capital stock of corporations shall be ascertained by 
deducting the whole value of the corporate property from 
the value of the whole stock, and dividing the remainder 
by the whole number of the shares. In 

Burke v. Badlam, 57 Cal.. 594. 
the court held that the Constitution does not authorize 
double taxation, and that to assess all the property to the 
corporation, and the shares to stockholders, would be 
double taxation. 

This doctrine was affirmed in 

Miller v. [leilbron, 58 Cal., 134. 


As the whole railroad property is required to be assessed 
as a unit, and as the Constitution does not permit dupli- 
cate taxation, it follows that the mortgage cannot be as- 
sessed. 

The objection so far as the mortgage is concerned is, that 
the Constitution has failed to provide for the division of 
the value of railroad property into two parts for the pur- 


poses of taxation, the one representing the value of the 


mortgage and the other the value of the railroad property, 
less the value of the mortgage—in other words, that the 
Constitution requires such property to be assessed as a 
unit. 
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The Political Code—in § 3650—in describing the pro- 
cess by which the value of property affected by a mort- 
gage is to be divided, as between the interest in the prop- 
erty represented by the mortgage and the remaining in- 
terest, directs the Assessor to deduct the value of the 
mortgage from the whole value of the property ; and that 
term is proper, a& descriptive of the mere arithmetical 
process performed by the Assessor; but the term is calen- 
lated to mislead. ‘There is nothing in that or any other 
section of the Code, nor in the Constitution, showing an 
intention to exempt the value of the mortgage from taxation 
in any case where this so-called deduction is provided for. 

The question whether a person has any constitutional 
ground of Complaint because the law requires particular 
property to be assessed as a unit, instead of being sub- 
divided, will hereafter be noticed. . 

Take the Central Pacific R.R. Co. as an illustration of 
the impracticability of dividing the property between mort- 
gagor and mortgagee. The hen of the United States is 
virtually a mortgage upon the whole road for twenty-seven 
million dollars. Of course the interest of the mortgagee 
is beyond the reach of State taxation. There was an- 
other mortgage for the same amount given to private 
parties to secure bonds of the R.R. Co. to the same 
amount. Also another mortgage of ten millions upon the 
land grant. 

The mortgages covered road built and to be built ; road 
within the State and road without the State ; lands earned 
and unearned, patented and unpatented, lands within and 
lands without the State. The bonds secured by the mort- 
gages were or might be held, when issued, in every mart 
in the commercial world. An attempt to divide the as- 
sessed value of the railroad property between the railroad 
company and the holders of these would be futile, if not 
absurd, 


There was another cogent and sufficient reason why an 
attempt at a division as between mortgagor and mortgagee 
of railroad property should not be made, and that is found 
in the fact that the railroad mortgages contain a covenant 
for the payment by the railroad company of the entire 
taxes upon the railroad property. 

[f the system operates as a discrimination, it is in favor 
of the railroads and against all other taxpayers. Were 
they taxed as others are, the tax upon their mortgages 
alone would amount to three times as much as they now 
are. 


We 


CLASSIFICATION OF PROPERTY FOR THE PURPOSE OF ASSESS- 
MENT AND TAXATION. 


While operating under the rule of equality and uni- 
formity, this process has constantly been going on, and 
invariably maintained by the courts. It is everywhere 
upheld as one of the customary and usual modes of pro- 
cedure in ascertaining values for the purpose of taxation. 
On principle, there is ho better objection to it than there 
is to the division of all the property of the State by County, 
District, or Township lines. 

If this power of classification of property exists, its 
exercise—the time, extent, and manner of its exercise 
must be in the discretion of the State. While we agree 
that there must be some basis upon which the classification 
must rest, it is not competent for any other authority to 
say that the one selected is not the best. For the purpose 
of the classification of persons to be subjected to a poll 
tax the State may first exclude females, and of the males, 
exclude those who are under twenty-one years, and those 


above sixty years. 


: 
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It is possible, by exclusion of classes of persons and 
the enumeration of conditions, to reduce the persons to a 
single family or person—but that would be a mere sham 
and not a classification—and an assessment based on such 
proceedings would be an arbitrary exaction. But there is 
nowhere power or authority to supervise, review, or in any 
manner invalidate such a classification as first above sup- 
posed, even though the better opinion should be that the 
class should not include those above fifty years, or should 
include all not exceeding seventy years. In other words, 
there is no power or discretion involved in this matter ex- 
cept that which pertains to the State. 

The Statute of Maine provided that land held by R.R. 
companies should be “holden and considered as personal 
estate.” Statute upheld in 

Bangor, ete., RR. v. Harris, 21 Me., 533. 


“ Rolling machinery to be assessed as real estate ” in In- 
diana. See | 
Louisville, ete., RP. v. The State, 25 Ind., 177. 


Track and superstructure of R.R. shall be denominated 
fixed and stationary personal property. Statute of Ihnois. 
See 

Maus V. Logansport, C6C.. LP. lt 27 Ill. 77. 


The taxes on railroad property in Kansas were required 
to be collected as taxes on personal property. 
Gulf P.R. Co. v. Morris, T Kan., 210. 


In Massachusetts the property of minors under guard- 
ianship is assessed to the guardian in the town of guard- 
ian’s residence. Property held in trust assessed to cestui 
que trust in his town. 

Bourne v. Boston, 2 Gray, 496. 


o4 


In New York, surplus profits and reserve fund of mutual 


companies are taxed as capital. 
frople Vv. Supervisors, 1G N. Y., 424. 


In Indiana, the railroad track, rolling machinery, and 
all property used in operating the r acl, required to be as- 
sessed as a unit by Board of Assessors of the several 
counties through which railroad runs. 

Toledo, etc., R.R. Co. v. Lafayette, 22 Ind., 269. 


In Illinois the system is quite similar to that of Indiana, 
except that the property is to be assessed by a State 
Joard. 


State PR. Tax Cases, 92 U. Bas 601. 


In other instances the capital stock of the corporations 
is required to be assessed, in others the shares of stock, 
in others the dividends, in others the surplus funds, and 
certain other specified property. 

The Constitution of California, Art. 13, S. 10, provides 
that the “ franchise, roadway, road-bed, rails, and rolling- 
stock of all railroads operated in more than one county in 
this State shall be assessed by the State Board of Kqual- 
ization at their actual value, and the same shall be appor- 
tioned to the counties,” ete... and that “ all property,” ex- 
cept as above mentioned, “ shall be assessed in the county, 
city, city and county, town, township, or district in-which 
it is situated, in the manner prescribed by law.” 

This is a distinct classification of property for the pur- 


pose of assessment. ‘The State has as competent a power 


to make it, as Pennsylvania had to provide for different 
modes of assessment of seated and unseated lands: or as 
Indiana had to provide for a separate assessment of all 
real estate. The State has made that classification and -t 


provided that mode for the assessment. and on no con- 


ceivable ground, derived from the Constitution of the 
U.S. or from the “due process of law” of the State Con- 
stitution, or from its requirement of equality and uniform- 
ity, can the exercise of this authority be questioned. 

It seelns to be conceded on the part of the defendant 
that the State has competent power to make a_ classifica- 
tion of property for the purpose of assessment, but Says 
that the classification is not maintainable because it does 
not include all railroads, that is, railroads operated in only 
one county. The exercise of discretion in that respect by 
the State—and there must in all cases be such an exercise 
of discretion, for property, as to its conditions, situation, 
&c., does not classify itself—is not subject to review by 
any power. We may be of the opinion that the classifica- 
tion made by the Constitution is not the most judicious, 
that all personal property should have been arranged in 
one class, instead of selecting solvent credits alone and 
those not secured by a mortgage, etc., as the property from 
which should be deducted debts clue to bons file residents 
of this State, as is provided in See. 1, Art. 13. 

It may be that the framers of that instrument were sat- 
istied that there were sufficient reasons why the property 
of railroads operated in more than one county could not, 
with any reasonable accuracy, be valued by the assessor of 
one county; that he could not properly perform his duty 
in that respect without the examination of property situ- 
ated without his jurisdiction, while he mght assess the 
property of a road operated only in his county. But it is 
palpable that no one but a State officer or Board could 
properly and correctly make the valuation. The State, in 
the exercise of its discretion, has determined that it shall 
be classified and assessed as prescribed in Sec. 1; and 
such exercise of cliscretion is beyond the reach of question 
The submission by the State to a review in that regard 


would be a surrender of sovereignty. 


. 
OO 


The Constitution and the statutes of this State present 
several instances of classification of property for assess- 


ment. 


Stocks issued by corporations are subject to taxation, 
(Art. 13, Sec. 1 ;) but the Legislature, by Sec. 3608 of the 
Political Code, provides for the assessment of the property 


of corporations, and that when so assessed the stock shall 
not be assessed also. 

“ Credits secured by mortgage or trust deed” constitute 
one class, and those not so secured constitute another ; 
and the latter are again divided, so that one class may, and 
the other may not, have the benefit of a deduction of debts 
due to residents of the State. (Art. 13. See. 4.) 

By Sec. 2, land and its improvements are to be separately 
assessed. Long prior to the adoption of the present Con- 
stitution, improvements were defined by Sec. 3617, Politi- 
cal Code, as including buildings, structures, fixtures, and 
fences erected upon or affixed to the land, and all trees 
and vines not of natural growth. As those constitute a 
part of the land im a legal sense, the above division is a 
classification for the purpose of assessment. 

By Sec. 3, tracts containing more than 640 acres shall 
be assessed in one form, while tracts not sectionized must 
be assessed in another form. 

sy the provision of Sec. 4, all property affected by a 
mortgage, deed of trust, contract. or other obligation, eX- 
cept that of guase public corporations, is constituted one 
class ; and all property of gvasi public corporations which 
is affected by a mortgage, etc., is constituted another class. 
The first class. for the purpose of assessment, is divided 
into two parts or parcels ; the one being an interest in the 
property equal to the value of the security, and the other 
being the whole value of the property, less the value of 


the security. The second class—that of GUase public cor- 
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porations—is not subdivided into two classes for that pur- 
pose, and that, too, for reasons which commended them- 
selves to the judgment of the State. 

In respect to the first class, there is no exemption of 
any property, or of any part of the property, from taxa- 
tion, nor is there any deduction from the value of the 
property to be taxed or assessed. It is a misnomer to call 
the separate classification, assessment, and taxation of the 
mortgage interest, a deduction. It is simply and only a 
division of each parcel of such property into two parts— 
the one represented by the mortgage interest, and the other 
represented by the fee, less the mortgage interest. It is 
divided, as it might be, did the mortgage in fact convey an 
interest in the property. The section declares that, for 
the purpose of assessment, the mortgage shall be deemed 
a Conveyance of an interest in the property to be measured 
by the value of the mortgage. The operation and effect 
of that provision is no different than would be a constitu- 
tional or statutory provision declaring that in case land or 
other property is held under a contract of purchase, the 
interest of the purchaser should, for the purpose of as- 
sessment, be deemed to be an interest in the property, to 
be measured by the proportion of the purchase money 
that had been paid, and that the interest of the vendor 
should be deemed to be the remainder, as measured by the 
unpaid portion of the purchase money. Nor does it differ 
from a provision that might be made to the effect that the 
several estates in land—that of the sub-tenant, the tenant 
for years or for life, and the reversion or the remainder— 
shall severally, for the purpose of assessment, be deemed 
interests in the land. 

ly the Causes supposed there is neither “an exemption nor 
a deduction, but simply a division—a classification—for 


the purpose of assessment. All of the interests in the 
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property are severally assessed. and the whole property 1s 
only Once assessed. 

For the purpose of assessment, railroads are, as already 
stated. merely divided into two classes. the one being 
those which are operated in one county, and which are 
required to be assessed by the County Assessor, and the 
other being railroads operated in more than one county, 
and which are to be assessed by the State Board of Equali- 
zation. 

There is here no more just ground of complaint—no 
better cause to complain, as does the defendant, of wrong, 
oppression, unjust discrimination, taking property without 
due process of law, confiscation—than has the owner of 
land in fee to complain that the estate for years in his land 
is not separately assessed, or than has a partnership that 
the property is assessed to the firm instead of its mem- 
bers. 

The matter of classification of property for the purpose 
of assessment is not a recent innovation in the revenue 
system of this State. It has obtained from the organiza- 
tion of the State government, and that, too, while the Con- 
stitution has always provided that taxation shall be equal 
and uniform, and that no person shall be deprived of 
property without due process of law. 

By the Revenue Act of 1850, the personal property of 
corporations was to be listed in the county in which was 
the principal place of business of the corporation. Its 
stock was not to be assessed if its capital was liable to 
taxation. Toll bridges and ferries were to be assessed 
where the tolls were collected, and in certain cases where 
the treasurer of the corporation resided. Personal prop- 
erty, mortgaged or pledged, was deemed the property of 
the person having its possession. Real estate was deemed 


the property of the mortgagor until possession was taken 
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by the mortgagee, and thereafter it was deemed the prop- 
erty of the mortgagee. The undivided real estate of de- 
ceased persons was to be assessed to the heirs, devisees, or 
legatees, without designating any of them by name, and 
‘ach of them was liable for the whole tax. Partnership 
property was to be assessed to the firm, and each partner 
liable for the whole tax. The Statutes have for many 
years contained special provisions regulating the assess- 
ment of “migratory stock,” and money or property in 
litigation in the possession of the clerk or other officer 
appointed by the Court. 

The Political Code, $$ 3608, 3627, classifies corporations 
and their stock. The same is done by § 3617 in respect 
to deposits in savings and loan associations. § 3663 pro- 
vides that water-ditches, wagon and turnpike roads, and 
telegraph lines, with all their improvements and franchises, 
shall be listed as real estate and as a whole, without sepa- 
rating the land, franchise, or improvements. 

When provisions of the character of those above men- 
tioned have, in many instances been upheld by the courts, 
and in, others remained unchallenged for years and up 
to the present time, in States having constitutional pro- 
visions securing equality and uniformity in matters of 
taxation, and due process of law, we feel justified in say- 
ing that the State has competent power, when tested by 
the 14th Amendment of the Constitution of the United 
States, to declare that R.R. property situated as this is 
shall, for the purpose of assessment, constitute one class, 
and shall be assessed by the State Board; and that the 
Board shall, in making such assessment, assess the whole 


property as a unit and not divide it into two interests or 


estates, as between the mortgagor and mortgagee, as a 
county assessor would do in assessing a mere farm and the 


mortgage upon the same, 
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This mode of classification and assessment is upheld by 
the Supreme Court of California in 
S. F. and N. P. R.R. Co. v. State Board, 8 Pacific 
C. L. J., 1061. 
And C. P. R. R. Co. v. Same, /d., 1072. 


It is apparent that the vesu/¢t of the several assessments 
of the classes of property arranged by either the Consti- 
tution or the Code is the same, to wit, the aetual value 
of the property. If the defendant’s position be sustained 
by this Court, that the 14th Amendment prohibits the 
State from providing for the assessment of a particular 
kind of property as one class and as a unit, where it is 
operated by one corporation, and without any division as 
between the corporation and its creditors, and further 
prohibits the State from providing that the assessment be 
made by a board specially charged with that duty, while 
other officials perform a similar duty in regard to other 
property, then State sovereignty has lost its principal 
attribute, and the rest are scarcely worth an effort for 
their preservation. 

It was stated by Mr. Stevens and others, while the 14th 
Amendment was under discussion in Congress, that the 
principles of the amendment constituted a part of the law 
of the lamd, but were applicable to Congress and not to 
the States, and that it was desirable that they should be 
extended to the States also. 

The Constitution of the United States, Art. 1. See. 8. 
provides that “The Congress shall have power to levy 
and collect taxes, duties, imposts, and excises, * * * 
but all duties, imposts, and excises shall be uniform through- 
out the United States.”’ 

As a practical illustration of the operation of that con- 
stitutional provision, reference might be made to the U.S. 
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Revenue law of 1862 and the laws amendatory thereof. 
It would require a careful scrutiny of them to find one tax, 
duty, impost, or excise that was not levied upon the classi- 
fication system. If the income tax be an exception, it will 
be noticed that the dreaded inequality is there found, 
arising out of the amount exempted from the tax. 

The power of the United States in regard to taxation of 
property subject to their jurisdiction, is of no higher order 
than that of a State over property within its jurisdiction. 

While we -do not contend that the fact of the unques- 
tioned existence, for many years, of such laws establishes 
their validity, we think that fact is very significant and en- 
titled to much weight in this discussion. 


THE SYSTEM OF TAXATION IN QUESTION IS VALID, EVEN IF ART. 
XIV oF THE CONSTITUTION IS APPLICABLE TO STATE 
TAXATION, 


It was not the intent of the amendment to give a new 
meaning to the term “due process of law;” nor can the 
words, “the equal protection of the laws,” have-a broader 
meaning, when applied to taxation, than have the terms 
“equal and uniform” or equivalent words in the State 
Constitutions. 

Some portion of: our discussion of the matter of the so- 
called deduction, and of notice of the assessment, is appli- 
cable to this point. 

We will mention only a few instances in which the terms 
above referred to are employed in State Constitutions. 
Others will readily be found by reference to the several 


Constitutions : 


California.—Constitution of 1849: 
“Taxation shall be equal and uniform throughout the 
State.” 
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I]linois.—Constitution of 1848: 

“A tax by valuation, so that every person and corpora- 
tion shall pay a tax in proportion to the value of his or 
her property.” 

Indiana.—Constitution of 1851: 

“ Provide by law for a uniform and equal rate of assess- 


ment and taxation.” 


Arkansas.—Constitution of 1864 : 
“Making the same equal and uniform throughout the 
State.” 


Kansas.—Constitution of 1855: 
“ Provide by law for a uniform and equal rate of assess- 


ment and taxation.” 


Massachusetts : | 
“The Legislature shall only impose proportional and 


reasonable taxes.” 


Missouri: 
‘ Taxation shall be uniform and shall be levied on prop- 
erty in proportion to its value.” 


In the States above mentioned, as well as in most of the 
other States, the revenue laws have contained provisions 
which not only established different modes for the assess- 
ment of several classes of property, but some of them 
have fixed different rates therefor. Some out of the multi- 
tude will be mentioned. 

The assessments have been made by single officers, or by 
boards, or by both acting successively. There never was 
any basis for the claim that all the property should be as- 
sessed by the same class of officers or boards. The practice 
has been to the contrary from the first. In California, there 
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were county assessors, district assessors, and township as- 
sessors acting in different counties for the same years. In 
Indiana an assessor was appointed who assessed the lands 
once nn tive years ; and county iSSeCSSOrsS were elected an- 
nually who assessed all other property, and improvements 
upon lands. In Ohio, all corporations except banks return 
the value of their property to the county auditors. Banks 
incorporated are listed in a different manner from those 
that are unincorporated. Railroad property is listed by 
Boards of Auditors. Express and telegraph companies 
are listed on the basis of gross receipts. In Massachu- 
setts the returns of certain moneyed corporations are made 
to, and the listing is made by, the Auditor of State. In 
Indiana, Illinois, Kansas, Missouri, and other States, 
railroad property is listed by boards organized for that 
purpose. And all of those different modes of assessment 
have invariably been upheld, while the main portion of 
the property within the respective States has been as- 
sessed by single persons, elected or appointed as assessors 
for the counties or some subdivision thereof. 

All these varied modes have been upheld, though the 
State constitutions have contained provisions similar in 
their import to the provision in question of the Constitu- 
tion of the United States. 


VIL. 


CORPORATIONS DO NOT COME WITHIN THE MEANING OF THE 
TERMS OF THE 141TH AMENDMENT. 


The Fourteenth Amendment, in declaring that no State 
shall deny to any person within its jurisdiction the equal 
protection of the law, has no relation to or operation upon 
corporations created by or under the laws of the State. 

The State may create corporations in such form as she 
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pleases ; may confer, withhold, and impose powers, limita- 
tions, and disabilities at her pleasure powers and dis- 
abilities which private persons do not possess, and are not 
subjected to. Can such powers be conferred or such dis- 
abilities be imposed, if the Fourteenth Amendment is 
operative upon these artificial creatures of the State ? 
The constitutional principle of “equality before the law ” 
does not tie the hands of the State in creating or govern- 
ing corporations. 

The State has granted to these corporations the right to 
exercise the power of eminent domain; the right to cross 
its navigable waters ; the right to construct its. road over 
the lands of the State ; the right to make and enforce rules 
for the regulation and management of its business ; but 
the State has denied all these to individuals. 

Corporations created for the purpose of conducting a 
particular business may be subjected to a special tax, 
while individuals conducting the same business are not 
subject to the tax—such, for instance, as insurance com- 
panies in Massachusetts and savings banks in Connecticut. 

The rights and liabilities of a corporation are not the 
mere sum Of the rights and liabilities of the individuals 
constituting the corporation. 

Rights and powers are exercised over things commonly 
denominated property which are not exercised by individ- 
uals. The principal difference between corporations and 
individuals in that regard, relates to the manner in which 
property may be used. 

The State may tax the franchises of its corporations in 
any manner and to any extent it chooses. It may measure 
the amount by a per centage on the value of its property, 
real or personal, or both ; or on the gross or the net income. 
They are all virtually franchise taxes. 

Society for Savings v. Coit, Conn. | 
Provident Institution v. Massachusetts, 6 Wall. 
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If these principals are incorrect the revenue system of 
almost every State is wrong. We cite: 

State of Maine v. The Maine C. R.12., T2 Me., 376, 
in which it was held that a tax of one per cent. imposed 
upon such corporations, measured by the value of the prop- 
erty acquired by the exercise of their corporate powers, Was a 
franchise tax and was constitutional, although their con- 
stitution required that all property should be assessed ac- 
cording to its value, which the Court construed to mean 
property held by a natural right. 

Upon this proposition we refer also to 

State Rai/roud Tax Cases, 92 U.S. 


While conceding that in one sense corporations are per- 
sons, we do not admit that they are persons for all the 
purposes contemplated by the fourteenth amendment. A 
corporation cannot enter or do business in a State except 
with its consent ; it cannot make a will, nor can it marry 
or vote, or hold office. See 

The Insurance Co. v. New Orleans, 1 Wood, 85. 
Central Pacific v. State Board, 60 Cal., 35. 


The terms “persons” and “ citizens,” as employed in 
the 14th Amendment of the Constitution of the United 
States, do not include corporations. 

The Insurance Co.v. City of New Orleans, l Wood, 85. 


That amendment was intended for the protection of the 
freedmen. 
Shauher v. West Virginia, LOO U.S., 303. 
; Virginia Vv. Leeev: XN, LOO U. Be. 313. 
Missouri v. Lewis, 101 U, ., 20. 


In the last case it is said that that amendment contem- 


plated persons and classes of persons. 
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Corporations do not come within the meaning of Art. 
4, Sec. 2—that the citizens of each State shall be entitled to 
allthe privileges and immunities of citizens of the several 
States. 

Piul v. Virginia, 8 Wall... 177. 
Warren Mfg. Co. v. Aina Ins. Co., 2 Paine, 501. 


While conceding that corporations cannot be divested 
of their property by State legislation, it is insisted that 
they are simply such entities as the State has made, and 
that an essential part of their being is the reserved power 
to alter from time to time or repeal the law of their 
being, can it be held that the Constitution intended that 
such beings, after being endowed with certain rights and 
privileges not pertaining to natural persons, should have 
secured to them all the rights, privileges, and immunities 
pertaining to natural persons? That would itself pro- 
duce the discrimination against natura/ persons of which 
complaint is here made on behalf of corporations. Can 
it be held that the State has not competent authority to 
limit the power of corporations in the acquisition or 
holding of property, both as to the amount and character 
of the property, while the capacity of natural persons in 
those respects is unlimited? What ground of objection 
can be found to legislation, in the original act of incor- 
poration, or in an amendatory act, saying that the prop- 
erty of corporations shall be assessed to the President. or 
the Directors, or the stockholders ; that it shall be as- 
sessed in parcels or shall be assessed as a unit; that it 
shall be assessed by the County Assessor or by the Grov- 
ernor or Controller of State: or by a State Board: or 
that some shall be assessed in the county where all their 
property is found, and that another class, differently situ- 
ated as to property or the like, shall be assessed at the 


State Capitol ? 
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The relation that the State bears to corporations of its 
creation, and the power reserved by the State to amend 
or repeal their charters, the fact that to them are granted 
powers, and on them are imposed limitations, which natu- 
ral persons do not enjoy, or to which they are not sub- 
ject, renders it virtually impossible to give a just applica- 
tion of the principles of the 14th Amendment to them 
and to natural persons at the same time. 

VIII. 

Ir Is NOT A QUESTION ARISING UNDER 14TH AMENDMENT TO 
THE CONSTITUTION, WHETHER PARTICULAR PROPERTY Is 
LisreED IN THE Correct NAME,—NOR IS THE QUESTION 
MATERIAL. 


It is not material, in considering the validity of a reve- 
nue system, to inquire to whom any property or class of 
property is required by that system to be assessed ; that 
is to say, against whose name it should be entered on the 
tax list. The revenue law might provide that all property 
should be assessed. to unknown owners, or that it should 
be entered upon the list without appending the name of 
any person. That mode might make it inconvenient to 
the taxpayer, because of the difficulty in finding his prop- 
erty on the list; but he could not affirm that he was 
thereby deprived of any constitutional right or protection. 
In this State it has always been the rule that the owner of 
real estate must see to the payment of the tax imposed 
upon it, without regard to the name of the person to whom 
it was assessed. 

It is said in 

State freight luz, 15 Wall., 272, 
that the question is, what was the subject of the tax 
upon what did the burden of the tax rest—not the ques- 
tion from whom the State exacted payment. 
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This is also illustrated by the large number of cases, 
which will readily be found, some of which are above cited, 
in which the taxes on dividends, stock, gross profits, net 
profits, etc., are required to be paid by the corporations, 
though the taxes are really taxes upon the stockholders, 
and in which taxes on property are required to be paid by 
trustees, guardians, administrators. 

Property is listed to trustees, receivers, guardians, ex- 
ecutors, and, administrators. 

Community ptoperty—the property of husband and 
wife—may be listed to the husband, and so may the wife's 
property. 

As we have said, the tax would be valid if the property 
was listed to unknown owners, or if listed to no one, the 
property only being described in the list, unless the statute 
expressly prescribed some particular form in that regard. 
Considered from a constitutional stand-point, the only in- 
quiry is, whether the property has been subjected to du- 


plicate taxation, or an excessive valuation. 
LX. 


THE JUDGMENT TO BE RENDERED IN THIS CASE FOR THE TAX 
Is NOT A PERSONAL JUDGMENT. 


It is urged by the defendant that it will be subjected to 
a personal judgment, and, therefore, be obliged to pay that 
which ought to be paid by the holder of its mortgage. To 
this position there are several answers. Section 4, Art. 
13, provides that both the taxes upon the mortgage interest 
and the taxes upon the property shall be a len upon both 
interests ; that is to say, upon the entire property. The 
Constitution does not prescribe the form or character of 
the judgment to be rendered inthe enforcement of the 
lien. While it may be true that when a statute creates a 
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lien, and provides that in its enforcement a personal judg- 
ment may be rendered, such judgment would be proper ; 
it is not true that when a lien alone is created that it may 
be enforced by a personal judgment. 

The Constitution, in the same section, after providing 
that the taxes on both interests are a lien upon the entire 
property, provides that the taxes may be paid by either, 
and that the one paying has full recourse against the other. 

But this lien does not entitle the plaintiff to a personal 
judgment, but only to a judgment enforcing the lien; and 
as conclusive authority upon this point we cite 

Jauylor V. almer, 31 Cal., 240, 
in which the claim to a personal judgment in the enforce- 
ment of a lien for an assessment was denied by the Court, 
though the statute attempted to confer the right to a per- 


sonal judgment. 
X. 


Is THE DEFENDANT ENTITLED TO EXEMPTION FROM. TAXATION 
ON THE ALLEGED GROUND THAT IT IS A FEDERAL MEANS 
oR INSTRUMENT ? 


The defendant is not a Federal instrument, or means, 
created by Congress for the purpose of carrying into ex- 
ecution its powers, within the meaning of the doctrine 
laid down in 


McCulloch v. Maryland, 4 Wheat., 316. 


It is a California corporation, and not exempted from 
taxation. 
Thompson v. Pacifie R.R., 9 Wall., 586-9. 
National Bk v. Commonwealth, 9 Wall., 363. 
Huntington v. C. P. RR. Co., 2 Sawyer, 503. 
R.R. Co.v. Penniston, 18 Wall., 34-7, 


It is said in 
National Bunk Ve Commonwealth. SUPT, 
that it is only when the State Law, levying a tax incapaci- 
tates the banks from discharging their duties, that it be- 
comes unconstitutional. 

A franchise is regarded as property by the Constitution 
of California. (Art. 13, Sees. 1, 10.) 

The franchise in this case, emanating from the State, is 
subject to State taxation. 

The tax in this case no more interferes with the opera- 
tion of the railroad than would a tax laid upon a coach 
and team used for the transportation of the mails under 
a contract with the Government. 


y ea 
THE FRANCHISE OF THE DEFENDANT IS SUBJECT TO TAXATION. 


The corporation was organized and exists under and by 
virtue of the laws of California. _ 

The Atlantic and Pacific Railroad Act (14 U.S. Stat.., 
p. 292, sec. 18) provides “that the Southern Pacific Rail- 
road, a company incorporated under the laws of California, 
is hereby authorized to connect with the said Atlantic and 
Pacific Railroad formed under this act,” etc., and thereby 
recognizes it as an existing California corporation. 

The Texas Pacific Railroad Act (16 U.S. Stats... see. 23) 
provides “that, for the purpose of connecting the Texas 
Pacific Railroad .with the City of San Francisco, the 
Southern Pacific Railroad of California is hereby authorized 
(subject to the laws of California) to construct a line of 
railroad from * * * to the Texas Pacifie Rail- 
road,” etc..,- again recognizing this corporation as formed 
under the laws of California. 
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All its corporate franchises, rights, powers, and privileges 
emanate from the laws of the State providing for the for- 
mation of railroad companies. | 

The State authorized it to construct and maintain a rail- 
road, and therefor to acquire the right of way, to acquire 
and hold the necessary property, to collect freights and 
fares, and do all those things which were necessary in 
the construction, maintenance, and operation of its railroad. 

The grant of land in aid of its construction, and of the 
right of way over the public land, and of the right to con- 
nect with the railroads above named, are not grants of 
franchises. Had the same grants been made to a private 
individual, no one would have claimed that the grants con- 
stituted franchises. 

There is no better ground for asserting that such grants 
converted this corporation into a Federal Corporation 
than there would be to claim that grants of a like character, 
if made by the State to the other corporations created by 
those acts, would convert them into State Corporations. 

[f the positions contended for by the defendant be main- 
tainable, it is difficult to see why Congress might not grant 
some aid or right to all turnpike companies, stage compa- 
nies, transportation companies, express companies, tele- 
graph companies, manufacturing companies, mercantile 
companies, agricultural companies, etc., upon the condition 
that they should perform services, or furnish supplies to 
the United States, at the same rates as to private persons, 
but giving the United States the priority, and thus with- 
draw a large part of the property of the State beyond the 
reach of State taxation. 

The franchise of the defendant was granted by the State, 
and as such it is subject to taxation by the State. 

It was authorized by law to assess the franchise derived 
from the State—the Constitution so provides—and that 
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allegation will be read as meaning that franchise; and if 
it can be held that the above mentioned acts of Congress 
also granted franchises to the defendant. and that they are 
not subject to State taxation, the assessment will be re- 
garded as an assessment of the franchise emanating from 
the State. The familiar rule, that the Board will be pre- 
sumed to have performed its duty, will raise the pre- 
sumption that # was the State franchise which was the 
subject of the assessment. 


XI. 


Ir THE DEFENDANT'S PostrION BE SUSTAINED, EITHER THE 
ATTEMPTED 80-CALLED DEDUCTION OF THE VALUE OF 
MortTGAGES I8 ILLEGAL AND VOID, OR THE WHOLE REVE- 
NUE SYSTEM OF THE STATE, AND THOSE OF MANY OTHER 
STATES, ARE UNCONSTITUTIONAL AND Vorb. 


If the defendant’s position be sustained, to the effect 
that the “ equal protection of the laws ” applies to methods 
of State taxation, and that the defendant is denied the 
equal protection of the laws, by the refusal on the part of 
the State to permit such corporation to have its property 
divided into two classes for the purpose of assessment, as 
is done in case of other property than that of guasi public 
corporations—or stated as the defendant states the posi- 
tion, by the refusal by the State to deduct the value of the 
mortgage upon its property from the value of its property 
for the purpose of assessment—does it follow that for that 
reason the assessment of the defendant's property is void ? 
This division—this deduction—cannot possibly be made 
under the Constitution, or any law passed or to be passed 
in pursuance of its provisions. Such division or deduc- 
tion is forbidden by the Constitution, and if there must be 


this uniformity, this “equal protection of the laws” in 


this respect, it results by inevitable necessity, that the at- 
tempted division or deduction in cases of mortgage, ete., 
upon property not of gust public corporations, must fail 
must be declared to be null and void. This might be 
illustrated by the exemption of growing crops from taxa- 
tion. Should other property-owners satisfy this Court 
that such exemption produced an inequality, that it denied 
to others the “equal protection of the laws,” as this 
Court could not provide a similar exemption for others, 
the exemption of growing crops must necessarily fail. In 
such case the Court would be compelled to hold that the 
attempted exemption of growing crops would be unequal 
and illegal, and therefore could not be made. 

If this division or deduction attempted to be granted to 
other than guvast public corporations, does not necessarily 
fail, then a result bringing great confusion and disaster 
to the State must ensue. No taxation of this defendant, 
or of other quasi public corporations holding property 
subject to mortgage being posssible, under the State Con- 
stitution, when tested by the clause securing the “ equal 
protection of the laws,” if the defendant's position be sus- 
tained, all other property-owners in the State can success- 
fully appeal to the same clause for protection. The tax 
on their property is necessarily increased by the exemp- 
tion of the property of quasi public corporations. If 
the refusal to permit such corporations to deduct the value 
of mortgages from the value of their property is a denial 
of the equal protection of the laws, it is manifest that a 
system of taxation which permits the exemption of all the 
property of such corporations from taxation, must be a 
denial to all other property-holders of the equal protec- 
tion of the law. The refusal to exempt the property of 
all others, while that of such corporation was exempted, 
would be a far more flagrant breach of the constitutional 
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provision, than is the refusal to permit such corporation 
to deduct a portion of their property—-that represented 
by the mortgage——so that it will in effect be exempt from 
assessment and taxation to them. 

If the defendant's position be sustainable, then the 
entire revenue system, so far as it depends upon taxation 
upon property, is illegal and void, and the same result 


must ensue in many other States. 
XIII. 


THE MORTGAGE OF THE PROPERTY OF THE RAILROAD 
(COMPANY. 


The defendant’s mortgage contains this covenant: 
“The said parcy of the first part (tthe R.R. Co.) hereby 
agrees and covenants to and with the said parties of the 
second part and their-successors in said trust, that it will 
pay all ordinary and extraordinary taxes, assessments, 
and other public burdens and charges which shall or may 
be imposed upon the property herein described and 
hereby mortgaged, and every part thereof; and the 


parties of the second part * * * may, in case of de- 
fault of said party of the first part in this behalf, pay 
and discharge the same, * * * and for all such pay- 
ments thus made, the party so making the same shall be 
allowed interest thereon * * * and such payments, 
with the interest thereon, shall be and are hereby secured 
to them by these presents, * * * and the same shall 
be payable by the said party of the first part to the said 
pi arties of the second pi _—.F: %. *. eee may be paid out 


of the proceeds of the sale of said property and franchise 
hereinbefore described.” 

The mortgage was executed April Ist, 1875-—long prior 
to the adoption of the present Constitution of the State. 
(Reeord, p- 18.) 


The question of the habilities of the respective parties to 
a mortgage, executed before the adoption of the present 
Constitution,—the mortgage containing a covenant similar 
to the one above recited, for the payment of the taxes upon 
the whole property affected by the mortgage—-was presented 
to and passed upon by the Supreme Court of the State in 

Beckman i. Shaqas, oY Cal., o41, 
and the Court held, that by reason of the above-men- 
tioned covenant the mortgagor was bound to pay the taxes 
upon the whole property, and that the provisions of the 
Constitution requiring the interest of the mortgagee in the 
mortgaged premises to be assessed did not have the effect 
to abrogate or impair a covenant which was in force at 
the adoption of the new Constitution. 

The construction thus given by that Court to that clause 
of the Constitution, as operative upon mortgages of that 
character, will, without doubt, be regarded iS binding 
upon this Court. 

In view of this covenant and its effect upon the consti- 
tutional provision in question, we ask, of what interest is 
it to the defendant whether the railroad property be divided 
in its assessment between mortgagor and mortgagee or 
whether it be all assessed to the mortgagor ? Whether the 
property be assessed to the holder of one interest or the 
holders of the several interests, the defendant must pay the 
entire taxes. 

Relying upon the doctrine announced in 

Stanley ¥. Nupervisors, 105 U.S., 
and other cases in this Court, we say that it is not 
enough for the defendant to show that if its property were 
subject to other contracts than it is; that if its mortgage 
had been executed after the adoption of the Constitution, 
and contained no such covenant as the one above recited, 
the defendant mght be injured by an assessment made in 
disregard of the mortgage. This Court sits to redress 
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real—not imaginary—injuries. Had the defendant given 
no mortgage, this Court would not listen to a statement of 
the grievances to which it would have been subjected had 
it given a mortgage, nor to grievances which it might have 
suffered, had its mortgage been free from that significant 
covenant. 
XIV. 
THE AGRICULTURAL LANDS OF DEFENDANT. 


Complaint is made that the defendants are subjected to an 
unjust discrimination, because their agricultural lands have 
not the benefit of the so-called deduction—cannot have 
their valuation divided as between the mortgagor or mort- 
gagee. As they are held by the defendants in their corporate 
capacity there is no just ground of complaint. The State 
may alter or amend the laws relating to corporations at will. 

gut these cases do not involve taxes upon agricultural 
land. Only lands included in the right of way are in- 
volved in these cases. , 
Stute Freight Tax, 15 Wall., 232. 
Stanly v. Supervisors, 105 U.S., 305. 
Austin v. Aldermen, 7 Wall., 694. 


When a case involving the taxation of the lands of the 
railroad company shall be presented to this Court, we 
trust that the State will be represented here by counsel 
fully prepared to defend her revenue system in that re- 
gard. 


STATE QUESTIONS. 

In deciding these cases the Circuit Court gave no atten- 
tion tothe questions which are denominated State questions, 
as contra-distinguished from the important questions in 
this litigation, the Federal questions. And when the first 
one of this class of cases was being prepared for trial in 


the Circuit Court, counsel for the respective parties framed 
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the pleadings in one case—the San Mateo case—as a test 
case, so that all the Federal questions and only those ques- 
tions might be determined by that court and afterwards by 
this Court. The argument of that case, both in the Cir- 
cuit Court and this Court, was confined to those questions, 
and that, too, with manifest propriety. 

jut when the Santa Clara group of cases was presented 
to the Circuit Court the defendants presented several State 
questions, and it may be assumed that they will be re- 
viewed here. Many of them are of such a shadowy and 
attenuated character that they may be denominated, as they 
were by one of the counsel in the Circuit Court, as micro- 
scopic questions, 

a. One of those pomts was that the apportionment of 
the assessment of the railroad property among the several 
townships and other territorial sub-divisions of the county 
was illegal, because made by the Board of Supervisors of 
the county, instead of the State Board of Equalization. 

The Constitution, Art. XITT., Sec. 10, does not expressly 
provide that such apportjonment shall be made by the State 
Board. But the Political Code, $ 3665, provides that the 
State Board must apportion the valuation among the coun- 
ties, and cities and counties, and that the County Board 
must apportion the same within the county ; that is to say, 
must declare the length of the main track of the railway, 
as apportioned by the State Board, lying in each city, 
township, ete., in the county. The County Board must, 
by measurement, ascertain what portion of the main track, 
apportioned to the county, lies in each city, township, etc., 
of the county ; and then, by a simple problem in propor- 
tion, ascertain what amount of the valuation apportioned 
to the county belongs to such city, township, ete., in the 
county. An error in measurement or computation can 
readily be corrected on application to the County Board. 

No error in that regard is averred in the answer, 
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It does not appear in the Santa Clara case that any 
taxes are sued for, except State and county taxes ; and we 
think the same is true in the other cases: and therefore 
the subdivision among the subdivisions of the county is 
immaterial. 

6b. It is contended by the defendants that the whole 
assessment is erroneous because the franchise was not 
separately assessed. 

The law does not require the franchise of a railroad, 
which is assessed by the State soard, to be separately 
assessed. But if it be considered that the law does so re- 
quire, we answer that the details of the assessment are 
not found in this case-——the assessment is not in the find- 
ings—and it will be presumed that the franchise as wel] 
as all the items going to make up the railroad were duly 
UBSESS( d . 

Under the operation of the statutory rule laid down in 
S$ 3789 and 3900, the copies of the assessment and of the 
delinquent list, set out in the findings, make a prima fucie 
‘ase in all respects ; and defendants have not overthrown 
it. 

C. That the ties. rails, etec., were not assessed aS improve- 
ments on real estate. 

The “roadway, road-bed, and rails” were assessed ; 
and the point of the objection seems to be that after hav- 
ing been assessed, the ties, rails, etc., were not denomina- 
ted “improvements on real estate.” As the valuation, the 
rate of the tax, the amount of tax, and the time and 
manner of payment are the same, whatsoever name 
may be given to the property when assessed, it is difficult 
to appreciate the point of the objection. 

d. The roadway is not described as farms are—that is, 
by subdivisions of quarter sections, or by the courses and 
distances of the side lines. 

The law does not require such an absurd description. 
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The law does not require railroads to be deseribed in 
the same manner as farms. 

It would be difficult to give a description which would 
be more accurate than the “ road-bed from San Francisco 
to San José.” 

The assessment of the railroad, as made by the State 
Board, is not contained in the findings. How can the de- 
fendant say in this Court that the form of the assessment 
is illegal in any respect ? 

e. The cars are not described so that they may be iden- 
tified. 

But we repeat ; the assessment is not in the Record. 
The defendant cannot say that in matter of description it 
is illegal or insufficient. 

J. The Assessor entered in the Assessment Book the 
entire letter directed to him by the State Board communi- 
cating the apportionment of the railroad to the county 
that is, the whole valuation, the length of the entire main 
track, the length of same in the county and its description, 
and the assessed value per mile. 

If the defendants have been misled, or in any manner 
injured by the insertion in the assessment book of the ad- 
dress of the letter and the names of the members of the 
Board who wrote it, they have failed to specify in what 
respect. 

g. The State Board assessed in one instance two miles 
of water, and in another one mile of water, as so many 
miles of the road. 

The State Board, in those respects, followed the state- 
ments presented to the State Board by the respective com- 
panies. If the railroad companies misled the Board, they 

‘cannot complain of their own wrong. 

h. The State Board, in making the assessment, included 
the value of the fences erected on the lines of the road- 


way. 


A 8 AE He eR 


60 


The amount at which the fences were valued is $300 per 
mile. If the inclusion of the value of the fences was im- 
proper, it can readily be deducted from the total valuation 
apportioned to the county. 

It is presumed that the Board performed its duty in 


this respect, and ascertained that the fences were the prop- 


erty of the railroad company and pertained to the right of 


way. It is not found to the contrary in either of the cases 
in which the fence appears. 

. It is objected that those CAUSeS, in which " The Peo- 
ple of the State ” are plaintiffs, cannot be maintained. 

The Act of April 23d, 1880, (see Pol. Code, p. 761,) 
which provides that the action may be brought in the name 
of the county does not purport to repeal S$ 3900 of the 
Pol. Code, which provides for the bringing of the action in 
the name of “ The People of the State of California.” 
The latter Act is not inconsistent with the former. 

The objection can be taken only by demurrer or answer. 
See Code ot Civil Procedure. SS 430 154. 

The objection is the want of capacity to sue, and if not 
taken by demurrer or answer it 1s waived. 

We coat:n1 that upon the findings of fact judgment 
should be ordered to be entered for the plaintiff for the 
State taxes, the county taxes, the penalty of tive per cent. 
for the delinquency, the interest on the amount of both of 
those taxes, (see Political Code, §3803,) for the attorney’s 
fees at the rate of ten per cent. upon the recovery, (see 
Pol. Code, $ 3900.) and for costs of suit. 

Respectfully submitted. 
D. M. DELMAS anp 
A. L. RHODES, 
Attorneys for Mlaintiffs in A, VOT. 
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The amount at which the fences were valued is $300 per 
mile. If the inclusion of the value of the fences was im- 
proper, it can readily be deducted from the total valuation 
apportioned to the county. 

It is presumed that the Board performed its duty in 
this respect, and ascertained that the fences were the prop- 
erty of the railroad COMpAany anil pertained to t/ 
way. It is not found to the contrary in either of the cases 
in which the fence appears. 

2. Itis objected that those causes, in which “* The Peo- 
ple of the State " are plaintiffs, cannot be maintained. 

The Act of April 25d, L880, (see Pol. Code, ). 761.) 
which provides that the action Day be broug it in the hime 
of the county does not purport to repeal Ss 3900 of the 
Pol. Code, which provides for the bringing of the action in 
the babe of * The People ot the State of California.” 
The latter Act is not inconsistent with the former. 

The objection can be taken only by demurrer or answer. 
See Code of Civil Procedure, $$ 430-434. 

The objection is the want of capacity to sue, and if not 
taken by demurrer or answer it 1s waived. 

We coatenl that upon the findings of fact judgment 
should be ordered to be entered for the plaintiff for the 
State taxes. the county taxes, the penalty of five per cent. 
for the delinquency, the interest on the amount of both of 
those taxes, (see Political Code, $ 3803,) for the attorney s 
fees at the rate of ten per cent. upon the recovery, (see 
Pol. Code, $ 3900.) and for costs of suit. 

Respectfully submitted. 
D. M. DELMAS anp 
A. L. RHODES. 
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BRIEF ON BEHALF OF DEFENDANTS. 


sefore the application to advance these cases I had written 


and printed my brief in the San Bernardino case (No. 619). 


tagger arate om 


) 


oe 


This had been done pursuant to astipulation with the attor- 
ney general of California to the effect that the San Ber- 
nardino case should be submitted on printed arguments 
under the ninety-day rule. To that brief I refer for a state- 
ment of the constitution and laws of California involved in 
the discussion and decision of these cases, and also for an 
argument on most of the points in controversy. There are, 
however, some points not discussed in the San Bernardino 
brief which will be briefly noticed in this. The question as 
to whether the franchise of the Central Pacific Railroad 
Company (No. 621) is a Federal franchise, and, therefore, 
not subject to State taxation, is discussed in the appendix to 
my San Bernardino brief, to which I also refer the Court ; 
but the question as to whether the franchises of these cor- 
porations are Federal or not, and whether, if they are Fed- 
eral, they are subject to State taxation or not, will be some- 
what further discussed in this brief. 
The are some points of difference between these cases to 
which the attention of the Court should be called: 


First. The question as to the constitutionality of the pre- 
tended act of the Legislature of California of 1881, purport- 
ing to amend section 3664 of the Political Code of that State, 
is not a question in the San Bernardino case (No. 619), 
although the history of the bill is set out in the findings, for 
the reason that the assessment sued on in that case was 
made on the 30th day of April, 1880 (Record, p. 70), while 
the last action on the amendatory bill in question was had 
nearly a year afterwards, on the 4th of March, 1881. (Record, 
p. 76.) Nevertheless, as before stated, the history of the bill 
was set out in the findings (at the request of the Attorney 
General, as I am advised), and from that fact I naturally as- 
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————— 
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sumed that its validity was a question in the case, and ac- 
cordingly I discussed the constitutionality of the bill in my 
brief. The bill is printed in that brief, commencing at the 
bottom of page 11, and its validity is discussed at page 83. 
Whether this amendatory bill affords notice or an oppor- 
tunity to be heard is discussed at page 119. These desig- 
nated portions of my brief in the San Bernardino case are, 
therefore, to be disregarded in the decision of that case, but 


they are in point in all the other cases. 


Second. The evidence offered in proof of the assessments 
of the State Board of Equalization is not the same in all the 
— ltlrcgusnt 

In No. 464, both the original and daphieate assessment 
books of the county were introduced in evidence. (Record, 
pp. 60, 65.) In all the other cases only the original assess- 
ment books of the counties were introduced in evidence. 
(No. 619, p. 70; No. 620, p. 33; No. 621, p. 47; No. 622, p. 
57.) In none of the cases were the books of the State Board 
of Equalization, or certified copies thereof, produced in evi- 


dence for the purpose of proving any of these assessments. 


Third. Nos. 464 and 619 are brought in the names of the 
counties under the provisions of the act of 1880 (San Ber- 
nardino Brief, p. 5), which provides that “ the duplicate assess- 
mentroll * * * shall be prima facie evidence of the 
plaintiff’s right to recover.” As already stated, neither the 
duplicate assessment rolls nor copies thereof were intro- 
duced in evidence. 

Nos. 620, 621, and 622 were brought in the name of the 
people of the State of California under the provisions of sec- 
tions 3899 and 3900 of the Political Code (San Bernardino 


Brief, pp. 3, 4), which provide that the entries in the delin- 
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quent list certified by the tax collector and delivered to the 
controller shall be prima facie evidence of the right of the 
people to recover. As already shown, this prima facie evi- 
dence in proof of the assessments was not introduced in any 
of these latter cases. It was introduced in the Santa Clara 
case (No. 464, p. 65), but in that case it was not competent, 
because the act under which the action was brought makes 
the duplicate assessment roll prima facie evidence. (San Ber- 


nardino Brief, p. 5, Section 1.) 


Fourth. All the taxes in the San Bernardino case (No. 
619) have been paid, leaving in controversy only the five 
per cent. penalty for non-payment, ten per cent. attorneys’ 
fees, and interest at two per cent. per month. This was done 
so that in any event a decision might be obtained upon the 
right of the plaintiff to recover them or either of them. In 
the other cases the taxes, so far as the records show, have 


not been paid. 


Fifth. In the case against the Northern Railway Company 
(No. 620) the question whether a Federal franchise is sub- 
ject to State taxation is not involved. That company is a 
mere State corporation, and possesses no Federal franchises. 
This question, however, is involved in all the other ‘cases. 


All other points in argument are common to all these cases. 


None of these Assessments were Proved by Legal Evidence. 


In continuation of what I have said upon this point in 
my San Bernardino brief (p. 28) I add as follows: 


I have shown in the foregoing statement of the points of 


difference in these cases that in neither of them was the 
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evidence prescribed in the statutes under which they were 
brought produced in proof of the assessments. ‘These stat- 
utes depart from the rule of the common law, which requires 
the production of the best evidence, and allows other evi- 
dence, not the best, to be produced. In these cases, under 
the common law, the assessment books, or certified copies 
thereof, of the State Board of Equalization should have been 
produced. No departure from this rule can be allowed, 
unless authorized by some statute applicable to the case, 
and where such is the case the precise evidence prescribed 
in such statute must be produced. Of this there can be no 
question. In these cases neither the evidence required by 
the common law nor the evidence required by the statutes 
applicable to the cases was produced. It results that none of 


these assessments were proved. 


II. 


Asto whether Fences between the Roadway and Adjoining Land 
were Legally Included in these Assessments. 


This question is involved in all the cases (No. 464, p. 74, 
subd. XXIX; No. 619, p. 78, subd. XXVIIL; No. 620, p. 41, 
subd. AVI; No. 621, p.63,subd. XXX; No. 622, p. 65, subd. 
XXVIII). 

To what I have said upon this point in my brief in the 
San Bernardino case (No. 619), at page 31, I have nothing 


to add. 
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III. 


As to whether the Taxes in Suit Draw Interest from Date of De- 


lingquency. 


This question is directly involved in the San Bernardino 
case (No. 619), whether the judgment in other respects be 
affirmed or reversed. Ii is also involved in all the other 
cases, if, for any cause, the judgment should be reversed. 

Upon this question I refer the Court to what has been 
better said in my brief in the San Bernardino case (No. 619) 


at page 36, to which I have nothing to add. 


IV. 


As to whether the Franchises to Construct and Operate the Roads 
which are Provided for in the Acts of Congress are Federal, and, 


as such, not Subject to State Taxation. 


This question, in respect to the Southern Pacific railroad 
from San Francisco to the Needles, and from Tehachapa 
Pass (a point on the above line) to Fort Yuma, is discussed in 
my brief in the San Bernardino case (No. 619), at page 40; and 
and in respect to the Central Pacific railroad, constructed under 
the Pacific Railroad act of Congress of July Ist, 1862 (12 U. 
S. Stat., 489), the question is discussed by Mr. Haymond (of 
counsel in these cases in the court below) in the appendix 
to my brief at page 165, to all of which the Court is referred 


The acts of Congress in respect to both of these roads. 


were assented to by the State of California—in respect to 
the Southern Pacific, by an act which is printed in the San 
Bernardino brief at the foot of page 24. The acts in re- 


spect to the Central Pacific, of which there are two, are not 


printed in that brief. They are as follows: 
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“An act to grant the right of way to the United States for rail- 
road purposes. 

“Whereas the interests of this State, as well as the whole 
Union, require the immediate action of the Government of 
the United States for the construction of a national thor- 
oughfare connecting the navigable waters of the Atlantic 
and Pacifie Oceans, for the purposes of national safety, in the 
event of war, and to promote the highest commercial interests 
of the Republic: 

“The people of the State of California, pepresenten in Senate 
and Assembly, do enact as follows : 

“Section 1. Theright of way through this State is hereby 
granted to the U nited States for the purpose of constructing 
a railroad from the Atlantic to the Pacific Ocean.” 

Statutes 1852, p. 150. 


On the 4th day of April, 1864, the Legislature passed the 
following act: 


“An act to aid in carring out the provisions of the Pacific 
Railroad and Telegraph Act of Congress and other matters 
relating thereto. 


“The people of the State of California, represented in Senate 
and Assembly, do enact as follows: 


“Section 1. Whereas by the provisions of an act of Con- 
gress entitled ‘An act to aid inthe construction of a railroad 
and telegraph line from the Missouri river to the Pacific 
Ocean, and to secure to the Government the use of the same 
for postal, military, and other purposes,’ approved July Ist, 
1862, the Central Pacific Railroad Company of California is 
authorized to construct a railroad and telegraph in the State 
of California, and in the Territories lying east of said State 
towards the Missouri river: ‘Therefore, to enable said company 
more fully and completely to comply with and perform the pro- 
visions and conditions of said act of Congress, the said com-: 
pany, their successors and assigns, are hereby authorized 
and empowered, and the right, power and privilege is hereby 
granted to, conferred upon, and vested in them, to construct, 
maintain, and operate the said railroad ard telegraph line, 
not only in the State of California, but also in the said Terri- 
tories lying east of and between said State and the Missouri 
river, with such branches and extensions of said railroad and 
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telegraph line, or either of them, as said company may deem 
necessary or proper, and also the right of way for said rail- 
road and telegraph line over any lands belonging to this 
State, and on, over, and along any streets, ros ads, highways, 
rivers, streams, water, and water courses, but the same to ‘be 
so constructed as not to obstruct or destroy the passage or 
navigation of the same, and also the right to condemn and 
appropriate to the use of said company such private prop- 
erty, rights, privileges, and’ franchises as may be proper, 
necessary, or convenient for the purposes of said railroad and 
telegraph, the compensation therefor to be ascertained and 
paid under and by special proceedings, as prescribed in the 
act providing for the incorporation of railroad companies, 
approved May 20th, 1861, and the act supplementary and 
amendatory thereof, said company to be subject to all the 
laws of this State concerning railroad and telegraph lines, 
except that messages and property of the United States, of 
this State, and of said company shall have priority of trans- 
portation and transmission over said line of railroad and 
telegraph, hereby confirming to and vesting in said company all 
the rights, privileges, franchises, power, and authority conferred 
upon, granted to, or vested in said company by said act of Con- - 
gress, hereby repealing all laws and parts of laws inconsistent or i 
in conflict with the provisions of this act, or the rights and 
privileges herein granted. 

“Section 2. This act sh: all take effect and bein force from 
and after its passage.” 

(Statutes 1863-4, p. 471.) 


The provisions of the Atlantic and Pacifie act (14 U.S. 
Stats., 292) and of the Union and Central Pacifie act (12 U. 
S. Stats., 489), upon which the question whether the fran- 
chises to build, maintain, and operate these roads are Federal 


or mere State franchises in part depends, are as follows: 


Atlantic and Pacific Act. 


“Sec. 8. And be it further enacted, That each and every grant, 
right, and priv ilege herein are so made and given to and ac- ' 
cepted by said Atlantic and Pacific Railroad Company upon | 
and subject to the following conditions, namely: That the 
said company shall commence the work on said road within 
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two years from the approval of this act by the president, 
and shall complete not less than fifty miles per year after 
the second year, and shall construct, equip, furnish, and 
complete the main line of the whole road by the fourth day 
of July, Anno Domini eighteen hundred and seventy-eight. 

“SEC. 9. And be il further enacted, That the United States 
make the several conditional grants herein, and that the 
said Atlantic and Pacific Railroad Company accept the same, 
upon the further condition that if the said company make 
any breach of the conditions hereof, and allow the same to 
continue for upwards of one year, then, in such case, at any 
time hereafter, the United States may do any and all acts 
and things which may be needful and necessary to insure a 
speedy completion of the said road. 

“Sec. 11. And be it further enacted, That said Atlantic and 
Pacific railroad, or any part thereof, shall be a post route and 
military road subject to the use of the United States for postal, 
military, naval, and all other Government service, and also sub- 
ject to such regulations as Congress may impose restricting the 
charges for such Government transportation. 

“Sec. 12. And be it further enacted, That the acceptance of 
the terms, conditions, and impositions of this act by the said 
Atlantic and Pacific Railroad Company shall be.signified in 
writing under the corporate seal of said company, duly ex- 
ecuted pursuant to the direction of its board of directors first 
had and obtained, which acceptance shall be made within 
two years after the passage of this act, and not afterwards, 
and shall be deposited in the office of the Secretary of the 
Interior. 

“Sec. 13. And be it further enacted, That the directors of said 
company shall make and publish an annual report of their 
proceedings and expenditures, verified by the affidavits of 
the president and at least six of the directors, a copy of 
which shall be deposited in the office of said Secretary of 
the Interior,and they shall,from time to time, fix,determine, 
and regulate the fares, tolls, and charges to be received and 
paid for transportation of persons and property on said road 
or any part thereof. 

“Src. 17. And be it further enacted, That the said company 
is authorized to accept to its own use any grant, donation, loan, 
power, tranchise, aid, or assistance w hich m: iv be granted to 
or conferred on said company by the Congress of the United 
States, by the Legislature of any State, or by any corporation, 
person or persons, or by any Indian tribe or nation through 
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whose reservation the road herein provided for may pass; 
and said corporation is authorized to hold and enjoy any such 
grant, donation, loan, power, franchise, aid, or assistance to 
its own use for the purpose aforesaid: Provided, That any 
such grant or donation, power, aid, or assistance from any 
Indian tribe or nation shall be subject to the approval of the 
President of the United States. 

“Sec. 18. And be it further enacted, That the Southern Pa- 
cific railroad, a corporation incorporated under the laws of the 
State of California, is hereby authorized to connect with the 
said Atlantic and Pacific railroad formed under this act, at 
such point, near the boundary line of the State of California, 
as they shall deem most suitable for a railroad line to San Fran- 
cisco, and shall have a uniform gauge and rate of freight or 
fare with said road; and in consideration thereof, to aid in 
its construction, shall have similar grants of land, subject to all 
the conditions and limitations herein provided, and shall be re- 
quired to construct its road on the like regulations, as to 
time and manner, with the Atlantic and Pacific railroad 
herein provided for. 

“Sec. 20. And be it further enacted, That the better to ac- 
complish the object of this act, namely, to promote the public 
interest and welfare by the construction of said railroad and tele- 
graph line, and keeping the same in working order, and to secure 
to the Government at all times, but particularly in time of war, 
the use and benefits of the same for postal, military, and other 
purposes, Congress may, at any time, having due regard for the 
rights of said Atlantic and Pacific Railroad Company, add 
to, alter, amend, or repeal this act.” 


Union and Central Pacific Act. 


An Act to aid in the construction of a railroad and tele- 
graph line from the Missouri river to the Pacific Ocean, 
and to secure to the Government the use of the same for postal, 
military, and other purposes. 


“Sec. 6. And be it further enacted, That the grants afore- 
said are made upon condition that said company shall pay 
said bonds at maturity and shall keep said railroad and 
telegraph line in repair and use, and shall at all times trans- 
mit dispatches over said telegraph line and transport mails, 
troops, and munitions of war, supplies, and public stores 
upon said railroad for the Government whenever required 
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to do so by any department thereof, and that the Govern- 
ment shall at all times have the preference in the use of the 
same for all the purposes aforesaid. * * * 

“Src. 9. And be it further enacted, * * * The Central 
Pacific Railroad of California, a corporation existing under 
the laws of the State of California, are hereby authorized to 
construct a railroad and telegraph line from the Pacific 
coast, at or near San Francisco or the navigable waters of 
the Sacramento river, to the eastern boundary of California, 
upon the same terms and conditions in all respects as are 
contained in this act for the construction of said railroad 
and telegraph line first mentioned, and to meet and connect 
with the first-mentioned railroad and telegraph line on the 
eastern boundary of California.” * * * 

“Src. 10. And beit further enacted, * * * TheCentral 
Pacific Railroad Company of California, after completing its 
road across said State, is authorized to continue the construction 
of said railroad and telegraph through the Territories of the 
United States to the Missouri river, including the branch roads 
specified in this act, upon the routes hereinbefore and here- 
inafter indicated, on the terms and conditions provided in 
this act in relation tothe said Union Pacific Railroad Com- 
pany, until said roads shall meet and connect, and the whole 
line of said railroad and branches and telegraph is com- 
pleted. 

“Sec. 12. And be it further enacted, * * * The track 
upon the entire line of railroad and branches shall be of 
uniform width, to be determined by the President of the 
United States, so that when completed cars can be run from 
the Missouri river to the Pacific coast; the grades and curves 
shall not exceed the maximum grades and curves of the 
Baltimore and Ohio Railroad ; the whole line of said railroad 
and branches and telegraph shall be operated and used for all 
purposes of communication, travel, and transportation, so far as 
the public and Government are concerned, as one connected, con- 
inuoustine. * * * 

“Sec. 16. And be it further enacted, That at any time after 
the passage of this act all of the railroad companies named 
herein and assenting hereto, or any two or more of them, 
are authorized to form themselves into one consolidated com- 
pany ; notice of such consolidation, in writing, shall be filed 
in the Department of the Interior, and such consolidated 
company shall thereafter proceed to construct said railroad 
und branches and telegraph line upon the terms and condi- 
ions provided in this act. 
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“Sec. 17. And he it further enacted, That in case said com- 
pany or companies shall fail to comply with the terms and 
conditions of this act by not completing said road and tele- 
graph and branches within a reasonable time, or by not 
keeping the same in repair and use, but shall permit the 
same for an unreasonable time to remain unfinished or out 
of repair and unfit for use, Congress may pass an act to insure 
the speedy completion of said road and branches or put the 
Same in repair and use, and may — m6 income of said 
railroad and telegraph line to be thereafter devoted to the 
use of the United States to repay all ts expenditures 
‘Aused by wars ae and lect of such company or com- 
panies: Provided, That if said roads are not completed, so 
as to form a continuons line of railroad ready for use from 
the Missouri river to the oe waters of the Sacramento 
river, in California, by t he first day of July, eighteen hun- 
dred and seventy-sLx, the ioe of all of said railroads before 
mentioned and LO be constructed under the provisions of 
this act. together with all thre Ly’ furniture fixture S, rolling-stock, 


’ 
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machine shops, lands. tenements and her ditaments. and prope rly 
of eve ry kind and « hee rracter, s/ 
sion of by the United Stat 

“Sec. 18. And be ie further enacted, ‘That whenever it ap- 
pears that the net earnings of the entire road and telegraph, 
including the amount allowed for services rendered for the 
United States, after deducting all expenditures, including 
repairs and the furnishing, running, and managing of said 
road, shall exceed ten per centum upon its cost, exclusive of 
the five per centum to be paid to the United States, Con- 
gress may reduce the rates of fare thi reon, if unreasonable 
in amount, and may fiz and establish the same by law. And 
the better to accomplish the obi ct of this act, namely, to 
promote the public interests and welfare by the construction of 
said railroad and telegraph line, and keeping the same in 
working ord r’, and to secure to the Government a t all t times 
(but particularly in time of war) the use and ecuiaihe of the 
same for postal, milit ary, and other PpUPpOses, ( oner SS may, 
at any time, having due regard for the rights of said com- 
panies named herein, add LO, alter, amend, or repeal this 
act. 

“Sec. 20. And be it further enacted, That the corporation 
hereby created and the rouds connect d therewith, under the 
provisions of this act. shall make to the » Secretary of the 
Treasury an annual report wherein shall 4 set forth— 


rall be Jorfeited and taken PPO 9SC o- 
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“First. The names of the stockholders and their places of 
residence, so far as the same can be ascertained. 

“Second. The names and residences of the directors, and 
all other officers of the company. 

“Third. The amount of stock subscribed and the amount 
thereof actually paid in. 

“Fourth. A deseription of the lines of road surveyed, of 
the lines thereof fixed upon for the construction of the road, 
and the cost of such surveys. 

“Fifth. The amount received from passengers on the road. 

“Sizth. The amount received for freight thereon. 

“Seventh. A statement of the expense of said road and its 
fixtures. 

“ Kighth. A statement of the indebtedness of said com- 
pany, setting forth the various kinds thereof, which report 
shall be sworn to by the president of the said company, and 
shall be presented to the Secretary of the Treasury on or 
before the first day of July in each year.” 


To what I have said upon this question in my brief in the 
San Bernardino case I desire to add something more, in an- 
swer to certain points made by counsel upon the other side 
in the court below, which will, doubtless, be also made in 
this Court. 

[n the brief filed in the San Bernardino case (No. 619) by 


general of California Judge Rhodes is repre- 


the attorney 
sented, at page 42, as having said— 

Ist. That the Central and Southern Pacific Companies do 
not possess any Federal franchises. 

2d. That, if they do, they also possess State franchises, 
and the presumption is that the latter only were assessed by 
the State Board of Equalization. 

The first point is answered by the findings in all of these 
cases. The acts of Congress providing for the construction 
and maintenance of these roads are found: also the acts of 
the Legislature of California assenting to the acts of Con- 


gress and vesting in these corporations all the rights, etc., 
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granted in said acts. The findings then proceed as follows: 
“As such corporation, and in pursuance of the acts of the 
Legislature of California and acts of Congress referred to in 
these findings, said Southern Pacific Railroad Company (or 
Central Pacific, as the case may be) constructed a line of 
railroad, and procured the rolling stock, ete.” (No. 464, p. 
45, subd. X ; No. 619, p. 66, subd. X ; No. 621, p. 44, subds. 
ITT, VIII, LX, X, XIL; No. 622, p. 54, subd. X.) 

Thus it appears from the findings that these roads, or 
such of them as are mentioned and described in said acts of 
Congress, were constructed and are now being operated 
under Federal franchises. The only franchises, if any, pos- 
sessed by the corporations, derived from the State, are such 
as are included in corporate being and corporate capacities 
and faculties, disconnected from the ownership, possession, 
and enjoyment of these roads and their equipments. We 
claim that even these became Federal through the joint ac- 
tion of Congress and the Legislature of California. Prior 
to such joint action the corporate being, capacities, and fac- 
ulties of these companies were finite, and would have ceased 
at the end of fiftv years; but by such joint action they be- 
came immortal, as in the case of the Union Pacific and the 
Texas Pacific, because such immortality was necessary to 
fully accomplish the purposes of Congress. 

The second point is also answered by the findings in all 
these cases. Had the State Board intended only to assess 
the franchises derived from the State, to wit, corporate 
being, capacities, and faculties, they would not have de- 
scribed or measured them by the mile, which they did in 
every case; they would not have assessed them, as they 
did in the San Bernardino case (No. 619), at $2,000 per 


mile (No. 464, p. 60, last clause but one in the assessment ; 
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No. 619, p. 70; No. 620, p. 33; No. 621, p. 47; No. 622, p. 


57). It is evident, from these assessments, that the fran- 


the franchises granted by the Federal Government, to wit, 
the power to construct, maintain, and operate the roads in 
question. 

The records in these cases show that the original corpora- 
tions—Central and Southern—have been severally consoli- 
dated with other corporations whose franchises were all 
derived from the State. In view of these facts, it is claimed 
by counsel upon the other side, in effect, that if these corpo- 
tions and their franchises, in the first instance, were met- 
amorphosed, by the joint action of Congress and the Legisla- 
ture of the State, into Federal corporations and franchises, 
they were remetamorphosed, by the process of consolidation, 
into State corporations and franchises. But this is clearly 
untenable. Such consolidations did not change or affect the 
railroad franchises of either constituent, or the tenure by 
which they had been previously held. 

The new corporation merely stepped into the shoes of its 
several constituents, and possessed and enjoyed their several 
railroad franchises, upon the same terms and conditions 
upon which they had been previously held and enjoyed by 
its constituents severally. If, in such case, the existence of 
one constituent is limited to a shorter period of time than 
the other, the consolidation does not. prolong the existence 
of the former. The same rule obtains in all other respects. 
If different rates of compensation are allowed to the different 
constituents, the rates remain severally the same after the 
consolidation as they were before. 

If, then, as we claim, the Federal part of the franchise is 


not taxable, we have the case of a franchise, taxable in part 
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and non-taxable in part, taxed as a unit without any data 
by which the parts can beseparated. This renders the whole 
tax upon the franchise illegal. 

[ also wish to add something more upon the question 
whether the franchises of the Southern and Central Pacific 
corporations are derived from the Federal Government. 

The Southern Pacific cases show that Congress created the 
Atlantic and Pacific Railroad Company, and empowered 
it to build and maintain a railroad from Springfield, in 
Missouri, to the Pacific Ocean, and declared that such rail- 
road should be a post and military road, subject to the use 
of the United States for postal, military, naval, and all other 
Government service, and should also be subject to such 
regulations in respect to compensation for such service as 
Congress might see fit to prescribe. 

They also show that Congress prescribed rules and regu- 
lations for the construction and use of such road, including 
the subject of fares, tolls, and charges for the transportation 
of persons and property. ‘They also show that Congress pre- 
scribed the time within which such road should be con- 
structed, and that, 1n ease it should not be constructed within 
the time prescribed, Congress should have the right LO adopt 
such other measures as they might think necessary to insure 
its speedy com pletion. , 

They also show that the object of ¢ ongress in causing sald 
road to be constructed was to promote the public interest and 
welfare, and to secure to the Government of the United States 
at all times, but particularly in time of war, the use and 
benefit of said road for postal, military, and other purposes. 

They also show that to insure the accomplishment of such 
objects Congress reserved the power, having due regard to 


the rights of said company, to add to, alter, amend, or repeal 
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the act by which said company was authorized to construct 
and maintain said road. 

They also show that Congress authorized the Southern 
Pacific company to construct a branch road of the same 
guage to San Francisco from such point on said main road 
near the boundary line of California as it might deem most 
suitable, and that Congress required it to build said branch 
road for the same purposes and subject to the same condi- 
tions and limitations for and subject to which said main 
road was to be built; that is to say, subject to the same con- 
ditions as to Government service, as to the regulation of 
fares and charges, as to the construction and completion of 
the road, as to the right of the United States to interfere in 
case of default and cause the road to be constructed through 
other agencies and means, and, lastly, as to the right of 
Congress to add to, alter, amend, or repeal. They also show 
the same state of facts in relation to the branch’ road from 
Tahachapa to Fort Yuma. ‘Thus the powers and franchises, 
the obligations, forfeitures, and duties of the Southern 
Pacific Company, in respect to its roads, were made the same 
as those of the Atlantic and Pacific Company in respect to 
its road. In relation to their respective roads and to the 
United States these two companies were placed upon the 
same level. In respect to their roads, all their rights and 
privileges came to them from the same donor, and all their 
obligations and duties were imposed by, and were made due 
to, the same sovereign. | 

This course on the part of Congress constitututed the 
Southern Pacific Company a national corporation ; or, in 
other words, endowed it with a dual corporate existence, 
which would enable it to survive a repeal by the State of 
California of the statute under which it was originally 
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formed, and under which it exists in its capacity of a State 
corporation. : 
Where there are no constitutional restrictions upon the 
mode in which corporations may be created—as in the case so 
of Congress—no magic words, no set or formal phrase is é 
required, nor is it necessary there should be an express de- | 
claration of an intent to create. A corporation may be cre- 
ated by implication. An instance of a corporation so created 
is given in Dyer, 100. It is thus stated: ' 


“As if the Crown should grant lands to ‘The Men of Is- 
lington, without saying to them and their successors, this was 
held to incorporate them forever for that purpose, for without 
such incorporation the grant would fail, and the continuous 
identity of the grantees is sufficient to build an implication 
upon.” 


“ No precise form of words is necessary in the creation of 
a corporation. If the words ‘found,’ ‘ erect,’ ‘establish,’ or 
‘incorporate’ are wanting, it is immaterial, for the assent 
of the Government may be given constructively or presump- 
tively without such words. * * * Itisa principle of 
law which has often been acted upon that where rights, ’ 
privileges, and powers are granted toan association of persons i 
by a collective name, and there is no mode by which such 
rights can be enjoyed or such powers exercised without act 
ing in a corporate capacity, the association is made a corpo- ; 
ration by implication, so far as to enable it to exercise the 
rights and powers granted.’ 

Angell & Ames on Cor., secs. 76, 78. 


This rule has been applied to the case of a bank, the in- 
corporation of which was in dispute. The act of incorpora- 
tion did not declare that the bank should be a body politic 
and corporate, but it conferred powers which could not well 


be exercised except by a corporation. The Court said: 


“No particular form of words or mode of expression is 
necessary to create a corporation. All the authorities show 
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that a corporation may be established by necessary implica 
tion as well as by an express grant.” 
Mahoney vs. The Bank of the Stnte, 4 Ark., 620. 

It may be said that a corporation cannot exist under two 
distinct sovereignties at the same time. But if such be the 
fact—a fact which I do not admit, however—there is noth- 
ing in law or reason why one sovereign may not adopt a 
corporation which has been created by another sovereign, 
and by such adoption make it a corporation in respect to 
itself, or himself, and as such entitled to the same rights 
and the same protection which it would have enjoyed had 
it been originally created by such sovereign. Such adop- 
tion need not necessarily destroy or sever the relation which 
existed between such corporation and the sovereign by which 
it was created. It may only bestow upon ita dual existence 
or relation such as exists in the case of natural persons born 
in the United States, or naturalized under the laws of the 
United States. They are citizens of the United States, and 
also citizens of the State in which they live. They exist, at 
the same time, under two distinct sovereignties, to each of 
which they owe allegiance, and to each of which they have 
a right to look for protection in the enjoyment of life, liberty, 
and property. 

An instance of this dual existence is found in the records 
of this court. A corporation was formed or incorporated 
under the laws of Indiana to construct a railroad having its 
termini within that State. Afterwards the State of Ohio 
passed an act authorizing such company to extend its road 
to Cincinnati. In the act Ohio declared its intention to be 
to recognize, confirm, and adopt the charter granted by the 
State of Indiana, or, in other words, equivalent in legal 


meaning and effect, to recognize and adopt the corporation 
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which had been created by the latter State. This corpora- 
tion, in its capacity of ahi adopted corporation of Ohio. 
brought an action against a resident of Indiana in the cir- 
cuit court of the United States for the district of Indiana. 
The defendant interposed a plea to the jurisdiction of the 
court, and it was held on error to this court that the cor- 
poration existed in each State as a separate and distinct cor- 
poration, but the action as brought was equivalent to a joint 
action by such corporations, and could not be maintained 
against the residents of one of the States. 

Ohio and Mississippi R. R. Co. vs. Wheeler, 1 Black; 


ISG. 


If, as held by this Court, the corporation existed, as such, 
in the State of Ohio, it did so simply by virtue of its recog- 
nition and adoption by that State. If Ohio may adopt a 
corporation of Indiana, why may not the United States adopt 
a corporation of California? If it can be done in the one 
case it can certainly be done in the other. It becomes, then, 
simply a question of intention on the part of Congress. 

The Central Pacific case shows that by the act of July - 
1862 (12 U.S. Stats., p. 489), Congress caused a railroad to 
be constructed from Omaha to San Francisco. For that 
purpose the Union Pacific Railroad Company was created, 
as was the Atlantic and Pacific, and the Central Pacific was 
selected and adopted. The Central Pacific, before the passage 
of that act, was a mere State corporation, which had been 
formed for the purpose of constructing a railroad from Sac- 
ramente, in California, to the eastern boundary of that State, 
a distance of about one hundred miles. Under its articles of 
association it had no power to build a road from San Francisco 


to Sacramento, nor to build a road across the eastern bound- 


tapas 
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ary of the State into and across the State of Nevada and into 
the Territory of Utah, to the town of Ogden, there to con- 
nest with the Union Pacific, yet Congress authorized and 
empowered it to construct a road from San Francisco to Og- 
den, a distance of more than eight hundred miles, and pass- 
ing through different States and Territories. Congress be- 
stowed upon it powers which it did not possess under the 
laws of California—the power of eminent domain, to be exer- 
cised in Nevada and Utah, and the power to exist as a cor- 
poration and exercise corporate franchises outside of the 
State by which it had been created and inside the Terri- 
tories of the United States, and also the power to consolidate 
with the Union Pacific and other companies named in the 
act. Congress also authorized it to issue bonds to twice the 
amount per mile which it was authorized to issue under 
State laws. Congress also subjected the company and the 
road which it was authorized to build to the same condi- 
tions, regulations, and restrictions which were imposed upon 
the Union Pacific and its road, and asserted over it and its 
road the same rights of supervision and control. Congress 
reserved the right, in certain contingencies, to forfeit to the 
United States the road and all other property of the com- 
pany ; to take possession of the road and appropriate its 
earnings to the use of the United States; the right to regu- 
late the charges of the company for transportation of per- 
SOUS and property, and also the right to alter, amend, or re- 
peal the law under which the company was to act in build- 
ing, maintaining, and operating the road. This last power 
Congress has since exercised in passing the sinking-fund 
act, which act, in the sinking-fund cases, this Court has de- 


clared to be valid legislation. 
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In view of all this, can it be said, with any show of reason, 
that the Central Pacific remains a mere State corporation ? 

On the contrary, may it not be justly said that it has been 
adopted by the United States, and made, in respect to its 
road and the management thereof, a national corporation. 

Let us see to what anomalous results a contrary doctrine 
would bring us. 

Congress certainly intended to construct a road which 
was to be a post and military road for all times. It bestowed 
upon the Union Pacific Company not a life for years, 
but immortality. It required the road to be of uniform 
gauge from Omaha toSan Francisco. It required the whole 
road to be operated as one continuous line, and required the 
companies to maintain uniform charges for the transporta- 
tion of persons and property; and also to keep and main- 
tain the road in good repair and ready at all times for the 
use of the United States in respect to the transportation of 
the mails, troops, and munitions of war. It required the 
companies in the use of the road to give preference at all 
times to the Government of the United States. 

Under the laws of California the Central Pacific Company 
can exist for a term of fifty years only from the date of its 
creation. California may require all railroads which are 
subject to her jurisdiction to establish such a gauge as she 
may think best calculated to promote the safety of pas- 
sengers and property. She may establish such charges for 
transportation as she may think just and reasonable. She 
may exact for herself a preference in the use of the road. 
She may repeal the act under which the company was 
formed and deprive it of its corporate franchises. In short, 


be held to be a mere ; 


she has the power, if the company 


State corporation, of antagonizing and defeating each and 
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all the plans and purposes of Congress—the power to hinder, 


delay, impede, embarrass, and burden the operation of a law 


which Congress has enacted for the purpose of carrying Into 


execution some of the constitutional powers of the Govern- 


ment of the United States. What California may do Ne- 
vada and Utah, when it shall become a State, may each do 
Each of the three may adopt, in respect to the company and 
its road, distinct lines of policy which may be at war with 
each other, resulting in an irrepressible conflict completely 
destructive to the uses and benefits intended to be subserved 
by Congress. 

The Government of the United States cannot acknowledge 
the existence of such powers, without at the same time pre- 
paring the way for the possible obstruction and defeat of its 
own constitutional measures. ‘The existence of such pow- 
ers is incompatible with the supremacy which is secured by 
the Federal Constitution to the Government of the United 
States and all its laws which may be constitutionally en- 
acted. 

If the Central Pacific Company exists as a corporation in 
the State of Nevada or the Territory of Utah, it does so, not 
by virtue of the laws of that State or Territory, nor by vir- 
tue of the laws of California, but by virtue of the laws of 
the United States. Suppose the State of Nevada should 
charge the company with usurpation, and should by quo 
warranto seek to establish its non-existence. as a corporation 
in that State, and its lack of authority to maintain and 
operate its road, and suppose the courts of that State should 
adjudge the company to be a usurper and by decree should 
strip it of its usurped corporate and other franchises, and 
forever enjoin it from the further use and enjoyment thereof, 


would such a decree put an end to the existence of the com- 
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pany? Would it extinguish the right of the company to 
maintain and operate its road for the use and benefit of the 
United States, or would the company still continue to exist 
and still have the right to maintain and Operate its road for 
the benefit of the public and the Government of the United 
States, under and by virtue of the laws of Congress ? 

Again, suppose California should repeal the law under 
which the company was first formed, which she has the 
power to do, would the company cease to exist as a corpora- 
tion, either in California, or Nevada, or Utah? Would the 
act of Congress under which the company acted in build- 
ing its road become inoperative? Would all the ends 
sought to be accomplished by Congress in causing the road 
to be constructed be defeated, or would the company con- 
tinue to exist and enjoy all its present rights and franchises 
under and by virtue of the laws of the United States, and 
still be able to subserve the ends of Congress. 

Again, suppose the Legislature of California should con- 
ceive the idea that a wider or narrower gauge than that 
which Congress has established for the road would better 
promote safety or in other r spects better subserve the in- 
terest of the public, and should by law attempt to establish 
such other or different gauge ; would the COM pany be bound 
to adopt such new gauge? Such a change would defeat the 
object of Congress in requiring a uniform gauge, viz., to 
cheapen and facilitate the transportation of commodities 
from ocean to ocean. 

Again, as already stated, the Pacific railroad act of 1862 
contains a provision which enables all companies named 
therein to consolidate. Such a course would more conven- 
iently accomplish the purposes of Congress ; hence the power 


was granted. A similar provision is contained in the rail- 
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road laws of California. But suppose the Legislature of 
that State should come to the conclusion that such consoli- 
dations are prejudicial to the interests of the public, and 
should amend the law so as to prevent such consolidations 
in the future; would such action on the part of the State 
prevent the company from consolidating with the Unton 
Pacifie and other corporations named in the act and thus 
defeat. in a measure, the objects of Congr ss, or would the 
company still have the power to consolidate? 

All these illustrations, taken directly from the laws of 
Congress, and the facts, by the light of which such laws 
must be read and interpreted, clearly show, as it appears to 
me, that the Central Pacific Company is not a mere State 
corporation, with a short life before it and subject to the 
laws of California, but that it has become, by adoption, a 
national corporation, which the National Government, in 
order to accomplish its purposes, has endowed with immor- 
tality and vested with other franchises which it did not 
possess in its former estate. 

[ have said nothing in this brief as to the power of Con- 
gress under the Federal Constitution to build post and mili- 
tary roads, or to cause them to be built by corporations cre- 
ated or adopted for that purpose. Whatever doubts may 
have once existed upon that subject have long since ceased 
to be entertained by jurists or statesmen. From an early 
day in the history of the Government the power has been 
exercised. In 1806 Congress passed an act by which the 
President was authorized to cause a road to be opened from 
the frontier of Georgia, on the route from Athens to New Or- 
leans, and also a road or roads through the territory then lately 
ceded by the Indians to the United States, from the river 
Mississippi to the Ohio, and to the former Indian boundary 
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line which was established by the treaty of Greenville, and 
also a road from Nashville to Natchez. In the same vear 
Congress also passed an act “ to regulate the laying out and 
making a road from Cumberland, in the State of Maryland, 
to the State of Ohio.” These acts were passed during the 
administration of Jefferson, who belonged to the school of 
statesmen who insisted upon a strict construction of the 
Federal Constitution. (2 Story on the Constitution, sec. 
1138.) 

If Congress may cause a wagon road to be constructed for 
postal and military use, no one will contend that it may not 
also cause a railroad to be constructed for the same use. 
Congress is not denied the right to employ, in carrying into 
execution the powers of the Federal Government, the latest 
and most improved means which science, or invention, or 
discovery has placed at the service of all. 

In the Florida Telegraph Case (96 U.S., p. 1), speaking to 
this question, Mr. Chief Justice Waite said, at page 9: 


“Since the case of Gibbons vs. Ogden (9 Wheaton, 1) it 
has never been doubted that commercial intercourse is an 
element of commerce which comes within the regulating 
power of Congress. Post offices and post roads are estab- 
lished to facilitate the transmission of intelligence ; but com- 
merce and the postal service are placed within the power of 
Congress, because, being national in their operation, they 
should be under the protecting care of the National Gov- 
ernment. 

“The powers thus granted are not confined to the instru- 
mentalities of commerce or the postal service known or in 
use when the Constitution was adopted, but they keep pace 
with the progress of the country and adapt themselves to the 
new developments of time and circumstances. They extend 
from the horse with its rider to the stage-coach, from the 
sailing vessel to the steamboat, and from the coaeh and 
steamboat to the railroad, and from the railroad to the tele- 
graph, asthe new agencies are successively brought into use 
to meet the demands of increasing population and wealth. 


— 
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They were intended for the government of the business to 
which they relate at all times and under all circumstances. 
As they were intrusted to the General Government for the 
good of the nation, it is not only the right but the duty of 
Congress to see to it that intercourse among the States and 
the transmission of intelligence are not obstructed or un- 
necessarily incumbered by State legislation.” 


In harmony with such views various acts have been 
passed by Congress in the exercise of the postal, commercial, 
and military powers of the General Government, providing 
for the construction and regulations of railroads, among 
which are the Union and Central Pacific act of July, 1862, 
the Atlantic and Pacific act of July, 1866, the Texas and 
Pacifie act of March, 1871, and the act of July, 1866, in re- 
lation to the Northern Pacific railroad. .The constitution- 
ality of these acts has never been doubted or questioned. 

The relation which Congress intended to establish between 
the General Government and these post and military roads 
is illustrated by a passage in the nineteenth section of the 
Texas Pacific act: “ No act of the company, nor any law of 
any State or Territory, shall impede, delay, or prevent the 
said company from performing its obligations to the United 


States.” 


By the action of Congress in the premises the defendants 
in error have been converted into national corporations, sub- 
ject to the supervision and control of Congress. Their roads 
are national, post, and military roads, and in the spirit of the 
case last cited it is not only the right but the duty of Con- 
gress to see to it that these defendants, in the exercise of 
their franchises, are not obstructed, embarrassed, impeded, 
or burdened by State legislation, or by the lack of such leg- 


islation. 
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If this legislation of Congress has not had the effect to 
convert the defendants in error into national corporations 
exclusively, it, at least, has had the effect—as in the case of 
the Indiana and ¢ hie corporation—to endow the defendants 
with a dual existence, in one of which they had the rights 
and franchises in question directly from the United States, 
and are entitled to possess, and exercise them independ- 
ently of the State of California. If the consent of the State 
was necessary, which I deny, it has been given in the most 
formal and authentic manner by the passage of the acts of 
the Legislature of the State of California hereinbefore quoted. 

From the foregoing views, if they be correct, it results that 
the existence of the rights and franchises in question de- 
pends in no respect upon the laws of California, or upon the 
acts of the defendants in error under such laws, but solely 
upon the provisions of the Atlantic and Pacific act of July, 
1866, the Texas and Pacific act of March, L871, and the 
Union and Central Pacific act of July 1, 1862. 

The foregoing views find ample. support in the opinion 
and judgment of this court in the Pacific Railroad Re moval 


Cases (115 U.S. Rep’ts., 2). 


As to Whether Corporations are Entitled to the Protection of 
the Fourteenth Amendment to the Federal Constitution. 


Upon this point I have said all I desire to say In my brief 


in the San Bernardino case (No. 619), at page 69, to which 


the Court 1s referred. 
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Vi. 


As to the Constitutionality of the Pretended Act of the Legisla- 
ture Amending Section 3664 of the Political Code of Cali- 


fornia. 


As already stated, this point is not involved in the San 
Bernardino case (No. 619), but in my brief in that ease I 
have said all I desire to say in regard to it at page 83, to 


which I refer. 


VII. 


As to whether the Constitution of California, in Relation to the 
Taxation of the Property of quasi Public Corporations, is Repug- ° 
nant to that Clause of the Fourteenth Amendment tothe FPed- 
eral Constitution which Provides that no State shall deny to 
any Peison within its Jurisdiction the equal Protection of the 
Laws. 


In my San Bernardino brief (at page 90) I have endeav- 
ored to show what rule of law the framers of the Fourteenth 
Amendment intended to establish by the use of the words 
“the equal protection of the laws;” and at page 97 I have 
also endeavored to show that laws enacted in the exercise of 
the power of taxation, for the purpose of providing means 
to carry on the Government, are not excepted from the oper- 
ation of that clause of the Fourteenth Amendment; and at 
page 108 I have endeavored to show that the constitution and 
laws of California in relation to taxation deny to railroad 
and other guast public corporations “the equal protection of 
the laws” guaranteed by that Amendment ; and at page 122, 
in answer to the contention upon the other side, that, notwith- 


standing the Fourteenth Amendment, a State has the power 
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to classify property for the purpose of taxation, and that Calli- 
fornia,in the adoption of her constitution and in the enact- 
ment of her laws, so far as they deal with the subject of tax- 
ation, has merely exercised her power of classification in a 
reasonable and constitutional manner, I have endeavored 
to show that this so-called classification is not in any respect a 
classification of property, but is a classification of owners of 
property ; that such classification is not based upon kind or 
use or other difference in property, but upon the sole fact of 
ownership. Upon this question I have something more to 
say. | 

That this supposed classification is not a classification of 
property according to its nature, kind, or use, or otherwise, 
but according to ownership, is clearly and conclusively ap- 
parent from’ the language employed in the Constitution. 
There is an obvious mistake in punctuation in the language 
[ am about to quote. The period which is placed after the 
word “thereby” should have been placed after the word 
“corporations” in the next line. In the interpretation of 
laws, punctuation may be disregarded, or the interpreter 
may punctuate to suit himself. In quoting the passage in 
question I shall, therefore, put the period after the word 
“corporations.” It then reads as follows: 

“A mortgage, deed of trust, contract, or other obligation 
by which a debt is secured shall, for the purposes of assess- 
ment and taxation, be deemed and treated as an interest in 
the property affected thereby, except as to railroad and other 
QUASI public corporations.” 


In view of this language, does the point in controversy 
admit of argument? The word “property” is not qualified 
or limited in any way; it therefore includes all kinds of 


property, real, personal, and mixed, and all kinds of each of 
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these classes. The exception is not confined to railroad snd 
other quasi public property—that is to say, property affected 
by a public use. Had such language been used it might be 
said that the framers of the constitution intended to separate 
all property affected by a public use from all other kinds of 
property, and subject it to a different mode or system of tax- 
ation. Such property could have been classified by enuim- 
erating its various kinds, as railroads, telegraphs, canals, 
elevators, telephones, water-works for the sale of water, ferry- 
boats, ete., or by a general deseription, which would include 
all, as, for example, property affected by a public use. This 
mode of classification would have naturally suggested itself 
to the minds of the convention, had that body intended to 
classify property, and the fact that they employed other lan- 
guage clearly shows that they intended no classification of 
property; that they intended to do precisely what they did 
do. They intended to separate quasi public corporations 
from private corporations and natural persons, and subject 
the former to one mode of assessment and the latter to an- 
other mode of assessment less burdensome. I have no hesi- 
tation in so declaring, because I know the temper and 
character of the majority of the members of that convention; 
because I know what they were pleased to call their anti- 
monopoly sentiments, and because I know the popular clamor 
and prejudice against railroad corporations which existed at 
the time the convention assembled. 

It was well known to every member of the convention 
that these corporations held large bodies of land granted to 
them by the United States and much other property not 
affected by a public use. By no rational classification of 
property could such property be taxed by a more onerous 


system than that provided for private corporations and 
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natural persons owning property of the same kind. Hence 
the idea, if ever entertained, of classifying property was 
abandoned, and a classification of owners was adopted. 

That this classification is of the character claimed by me 
is easily demonstrated by numerous examples and illustra- 
tions, some of which are furnished by the records in these 
cases and some of which are furnished by common knowl- 
edge and observation. , 

By no rational or legal system of classification can farming 
and grazing lands be put in the same class with railroads 
or other property affected by a public use, yet this has Ly ell 
done in these cases. 

The Central Pacific Company owns large and costly work- 
shops, in which locomotives and cars and many other things, 
for itself and others, are manufactured. ‘Chey are covered 
by i nortgage ; they are not affected by th public use, are 
not railroad property, yet in ascertaining their value for the 
purposes of taxation the mortgage is not deducted hecause 
that COMPANY 1s a qu LSL public corporatio a If the Pullman 
Car Company was doing its business—being of the same 
kind—in the State of California, and its shops were covered by 
a mortgage, the assessor would deduct it in assessing theshops, 
because the Pullman Car Company 18 not a qQuase public COT Pora- 
tion. He refuses to deduct in the case of the Central Pacific 
because it is re | quasi public corporation. Yi I in both CuSCS the 
property of each under any natural, rational, or legal classi- 
fication would fall into the same class. 


There is 11) San Francisco a corporation known ais the 


United Carriage Company. It owns a large number of 


public carriages and carries on the business of hackmen or 
common carriers. In assessing its property mortgages are 


not deducted, because it is a quasi public corporation. 
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In the same city there are numerous natural persons also 
engaged in the quasi public business of hackmen. In assess- 
ing their property mortgages are deducted because they are 
not quasi public corporations ; yet their property, like that of 
the United Carriage Company, is affected by a public use, 
and belongs to the same class. 

The records in these cases show that there is a railroad in 
California owned and operated by a natural person. In 
assessing it, mortgages, if any, are deducted, because he is 
not a quasi public corporation. 

The Central Pacific owns and operates a railroad. In 
assessing it, mortgages are not deducted, because the owner is 
a quasi public corporation. 

A, B, and C organize a corporation, build anelevator, and 
go into business. In assessing their elevator mortgages are 
not deducted, because they are a quasi public corporation. 

D, E, and F, in their natural capacities, build an eleva- 
tor and go into business. In assessing their elevator mort- 
gages are deducted, because they are not a quasi public corpora- 
tion. Should they, however, in a moment of forgetfulness, 
erect themselves into a corporation their elevator, still an 
elevator and still put to the same use as before, would be 
assessed without any deduction on account of mortgages. 

I might continue these illustrations ad infinitum, but cui 
bono? If the foregoing do not demonstrate the proposition 
for which I contend demonstration is impossible. 

The difficulty of establishing the proposition that this so- 
called classification is a classification of property seems to 
have been apparent to at least one of the counsel who argued 
these cases on the part of the State in the court below. In 


the brief filed by the attorney general in the San Bernardino 
iad 
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case (No. 619), at the top of page 30, he is quoted as having 
said : 

“The State can classify property when owned and used by 
a corporation, from the very fact that it is owned and used 
by a corporation.” 

This, if I understand the learned counsel, means that 
property may be classed not according to kind or use, or 
other intrinsic difference, but according toownership. This 
extreme view was certainly not taken for any other reason 
than because he had become convinced in his own mind 
that the classification in question is based on ownership. By 
taking this position he virtually admits the proposition for 
which I contend. I dissent from such adoctrine. It is tan- 
tamount to saying that corporations are not under the pro- 
tection of the Fourteenth Amendment; that they have no 
rights which legislative or judicial bodies are bound to respect 
—a doctrine, I think, which no one else entertains. But to 
what extent will the learned gentleman carry his doctrine ? 
Ought all corporations to be treated alike, subjected to the 
same rule, or may they be subdivided into separate classes, 
and to what extent? If the latter can be done, where does 
classification end and individualization commence? It 
seems to me the gentleman’s logic turns upon itself and ren- 
ders all classification impossible. I submit, in conclusion, 
upon this point, that there can be no classification of prop- 
erty for the purposes of taxation which is not based upon 
conditions which are inherent in the property itself, without 
regard to the fact of ownership, and which is not made in 
conformity with some standard furnished by the property 


itself or the use to which it is put. 


¥ 


‘.*. 


VIII. 
As to due process of law. 


Upon this subject I have nothing to add to what I have 
said in my brief in the San Bernardino case (No. 619), at 


page 130, to which | refer. 


IX. 


As to whether the Discrimination in Question can be Regarded as 
an Exercise of the Power to Alter, Amend, or Repeal laws under 


which Corporations are Formed. 
Upon this point I have said all I desire to say in my brief 
in the San Bernardino case (No. 619), at page 144, to which 


I refer. 


x. 


As to the Effect of the Covenants inthe Mortgages in Question to 
Pay all Taxes imposed upon the Mortgaged Property. 


This point is not discussed in my brief in the San Bernar- 
dino case (No. 619). 

The covenant is the same in both mortgages, and is in 
the following words: (Santa Clara case, No. 464, at foot of 
page 20; The People, etc., vs. Central Pacific, No. 621, at 
middle of page 54.) 

“And the said party of the first part hereby agrees and 
covenants to and with the said parties of the second part, 
and their successors in said trust, that it will pay all ordi- 
nary and extraordinary taxes, assessments, and other public 
burdens and charges which shall or may be imposed upon 
the property herein described and hereby mortgaged and 
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every part thereof, and the said parties of the second part, 
the survivor of them or their successors in said trust, or any 
one or more of the holders of said bonds, may, in case of de- 
fault of the said party of the first part in this behalf, pay and 
discharge the same and any other lien or incumbrance upon 
said property which may in any way, either in law or equity, 
be or become in effect a charge or lien thereon prior to these 
presents, or to which this mortgage may be subject or sub- 
ordinate, and for all payments'‘thus made the parties so 
making the same shall be allowed interest thereon at the 
rate of seven per centum per annum, and such payments, 
with the interest thereon, shall be and are hereby secured 
to them by these presents and declared to be payable and 
collectible in the same sort of currency or money wherein 
they shall have been paid, and the same shall be payable 
by said party of the first part to said parties of the second 
part upon demand in trust for the party or parties paying 
the same, and may be paid out of the proceeds of the sale of 
said property and franchises hereinbefore provided.” 


It isclaimed upon the other side that, by reason of this 
express covenant, these companies are bound to pay the 
taxes upon the interest of the mortgagees in the mortgaged 
premises, as well as the taxes upon their own interest, and 
hence are not injured by the unjust discrimination in ques- 
tion and can, therefore, not be heard to complain. 

Much importance seems to be attached to the fact that 
this covenant is an express covenant—that is to say, has 
been putinto words which are found in the mortgage. So 
far as this point rests upon that fact it is untenable. The 
legal effect of the mortgage would be the same if it did not 
contain this covenant. Were the covenant not in the mort- 
gage it would be implied. Such is the rule in equity. The 
mortgagor is bound to pay all taxes lawfully imposed upon 
the mortgaged premises, and if he does not, the mortgagee, 


for the purpose of protecting his security, may pay them 


’ 
; 
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and hold the amount as a claim against the property and 
secured by the mortgage. 
Jones on Mortgages, vol. I, sees. 77, 308. 


Id., vol. II, sees. 1134, 1597. 


The implied covenant in such case would be to pay lawful: 
taxes,and the express covenant, although the word “lawful” 
is not used, cannot be construed to have a broader meaning. 
It is to be read as if the word “lawful” had been inserted at 
the proper place. 

As between the State and the mortgagor the covenant of 
the latter—express or implied, as the case may be—entered 
into with the ‘mortgagee, to pay all lawful taxes, can have 
no possible effect upon the right of the State to recover, or 
the liability of the mortgagors to pay. There is no privity 
or contract relation whatever between the State and mort- 
gagee, by reason of which the former may step into the shoes 
of the latter and compel an observance of the covenant on 
the part of the mortgagor; nor is there any such relation 
between the mortgagor and mortgagee as precludes the for- 
mer from contesting the taxes before paying them if, in his 
judgment, they be illegal in whole or in part. 

But a very simple and conclusive answer to this point is 
this: 

In order to recover, the State must prove a tax levied ac- 
cording to law—that is to say, a valid law. <A tax cannot be 
levied except by virtue ofa valid law. If the law, or pretended 
law, under which the tax be imposed be invalid, the tax is 
also invalid and eannot be recovered. We might as well 
Say that a plaintiff in ejectment can recover, even though he 
shows no title or right to the premises, because the defendant 


is without right or title. 
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This point was fully discussed by Mr. Justice Field 
and the circuit judge in the opinions delivered in the Santa 
Clara case (No. 164. Record, at foot of page 109 and page 
1358), and, in view of what they have said, | do not find it 
necessary to prolong the discussion of this point. 

I respectfully submit that the judgments in all these cases 


should be afiirmed. 
S. W. SANDERSON. 
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Oral Argument of GEO. F. EDMUNDS, for Defendants 
in Error. 


MAY IT PLEASE youR Honors: 


In the present state of my voice I must condense what I 
have to sav and confine it to two principal subjects of con- 
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sideration. I beg your Honors’ careful attention to the 

provisions of Article 13 of the State Constitution. If we 

: can ascertain what it clearly says and ¢learly means, we 

shall know precisely what the question that it presents is 

as affecting the securities established by the fourteenth 

amendment of the Constitution of the United States for the 

protection of private and personal rights. It begins by 

declaring that “all property in the State, not exempt under 

the laws of the United States, shall be taxed in proportion 

to its value, to be ascertained as provided by law.” This 

is a sweeping and fundamental declaration concerning 

property and nothing else, and it declares a principle of 

perfect justice and equality. The Constitution then pro- 

ceeds to define what property is, and it declares it to in- | 

clude “ moneys, credits, bonds, stocks, dues, franchises, and | 

all other matters and things, real, personal, and mixed, | 

capable of private ownership.” It then—omitting in my 

reading a clause not bearing on this question—proceeds to | 

say: * 
“The Legislature may provide, except in the case of 
credits secured by mortgage or trust deed, for a deduction 
from credits of debts due to bona-fide residents of this State.” 


It will be seen, then, that, if perfectly clear and accurate 
language can establish it, the State of California in this 
scheme of taxation did not propose to tax anything which 
it had described to be property otherwise than as property, 
and on a principle of equality according to value; and it 
also provided that debts secured by mortgage should not 
be deducted from the value of the property of the debtor 
for the purposes of taxation. 

That is my first proposition; and if language can have 
any force at all, the sovereign power of California in cre- 
ating this Constitution has said, so far as it respects the 
matters contained in this article, it is dealing with property 
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as property, and it is not dealing with any faculty, or func- 
tion, or privilege, or exertion whatever. 

Of course it is within the actual power of this court, or 
any other court of last resort, to say that these people did 
not make the kind of Constitution that they meant to 
make, and that, therefore, whatever rights or duties may 
arise under this article of the Constitution are to be treated 
as Other and different rights and duties and situations than 
those that the Constitution itself has by these definitions 
imputed to it. Of course that will not do. I need not 
take any time about that. 

So, [ beg your Honors to consider as really the key, 
the first step in the survey you will make of this business, 
what the State of California has itself declared, so far as 
it respects this matter that we now have in hand, not de- 
nying that it has the right to grant and tax licenses to ped- 
dlers, and all that sort of thing, but that it is treating prop- 
erty as property; and in that definition of property it 
includes franchises without respect to whether they are 
corporate franchises or franchises conferred upon individ- 
uals, but all franchises, all moneys, all credits, which are 
these mortgages. There can be no mistake about that, 
because by whatever paraphrase, by whatever amount of 
phraseology you may go through with, when you get on 
to these other provisions that I am coming to presently, 
the substance of the thing is that it is a question of taxing 
the credit of the lender of money on a mortgage. There 
is no possible dodging that. That is what it is. 

The State has defined what they are that this case has to 
do with, and this article of the Constitution has to do with 
as the subject upon which it proposes to operate, and how 
ihese various things that it names are to be treated and to 
be defined—not privileges, licenses, occupations, but prop- 
erty, both in things and in credits—and according to their 
worth they shall be assessed. Then it makes the little ex- 
ception about growing crops, which [ need not go into. It 
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then provides—which illustrates and illuminates this whole 
thing it seems to me—in the last clause of the first section : 


‘‘The Legislature may provide, except in the case of cred- 
its secured by mortgage or trust deed, for a deduction from 
credits of debts due to bona fide residents of this State.” 


If the ordinary debtor, the borrower of money not on a 
mortgage, owes a resident of the State of California, then 
the Legislature is authorized to make a deduction for him ; 
if he owes a resident of some other State, not California, 
then that debtor shall not have any deduction. That is not 
in this case, but it illustrates and, | repeat, illuminates 
what the meaning of this whole business is. When the 
question arises it will not be a difficult one to decide, I take 
it, on that clause. 

Now we come to the fourth section; but befure coming to 
it you will observe in the first place that nothing is vet said 
about whether the owners of this property are to be cor- 
porations, or private persons, or whatever. It is speaking 
of property as. property, and when it speaks of providing 
for deductions from credits of debts it makes the excep- 
tion of credits secured by mortgage or trust deed, which is 
perfectly correct, leaving out the residence in the State; 
because when it goes on with its system it is merely taxing 
the creditor and not taxing the debtor for what he has not 
got. It taxes the creditor for the money invested in the 
hands of the debtor, and it taxes the debtor for what he 
has really got after his debts are paid, and the creditor for 
his property invested in security on property. 

Then we come to the fourth section: 

“A mortgage, deed of trust, contract, or other obligation 
by which a debt is secured, shall, for the purposes of as- 
sessment and taxation, be deemed and treated as an in- 
terest in the property attected thereby ”— 


And I do not care whether you read right on—“ except 
as to railroads and other quasi public corporations ”—or 
whether you stop, as the Constitution does; it does not 
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make any difference. I will leave out “except as to rail- 
roads and other quasi public corporations,” so as to read 
it continuously : 

“A mortgage, deed of trust, contract, or other obligation 
by which a debt is secured, shall, for the purposes of assess- 
ment and taxation, be deemed and treated as an interest 
in the property attected.” 


That brings it into perfect harmony and apposition witb 
the preceding section, which provides for deduction of 
debts not secured from credits, so as to tax a man for what 
he really has, and then as to the mortgage, and deed of 
trust, &c., it provides that the taxation there, instead of 
being against the person of a creditor in form as of money 
due to him, shall be deemed to be an interest in the real 
estate, (which is, of course, within the jurisdiction of the 
State,) and that the real estate shall take the place of the 
credit due to the creditor wherever he may be; and as real 
estate within the jurisdiction of the State, it is liable to 
taxation; so that equality so far is preserved. 

Now go on and leave out the exceptions tor the moment. 
We will suppose there is not a railroad or other quasi 
public corporation in the State of California. Then it 
says: | 
“In case of debts so secured, the value of the property 
affected by such mortgage, deed of trust, contract or obli- 
gation, less the value of such security,” 

—i. é., the evidence of the debt, the sum invested on the 
mortgage— | 


‘‘ shall be assessed and taxed to the owner of the property.” 


> 


‘Less the value of such security,’ not the value of an 
indivisible part of the land, although it is only another 
way of putting it, but the value of the security, that is, the 
sum that the lender has lent to the mortgagor, 


‘‘less the value of such security, shall be assessed and taxed 
to the owner thereof ;” 
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that is, to the owner of the property, “in the county, city 
or district in which the property,” which is morgaged to 
secure the debt, “is situated.” 

Now, that is what it provides. There it is perfectly 
equal, for the reason that, leaving out this provision about 
unsecured matters, with which I have nothing to do now 
except to illustrate it, there is perfect equality. The debtor 
in either case is authorized to deduct,—and the public au- 
thorilies are bound to make it,—-the amount that he owes 
secured on his land or property of any kind, though it is 
not real estate, because it does not say real estate; it says 
everything. Whatever is secured by mortgage or deed of 
trust upon property that is within the line of the State, to 
the extent of the debt that that debtor owes, the Constitu- 
tion provides shall not be taxed to him. In other words, 
he shall not be taxed upon what he owes, but the man to 
whom he owes it rightfully shall be taxed; and the State 
gets its hands upon that man, whether he is within the 
State or without it, by attributing the amount of that debt 
to a proportionate interest, the value of what the mortgage 
security is; and thus you get entire equality. The man 
who owes unsecured debts the Legislature is authorized to 
relieve, and the man who owes secured debts, no matter 
where the creditor may live, is relieved, and he is author- 
ized to deduct the amount that he owes in the valuation of 
his property. 

Now, that being so, and being therefore perfectly equal, 
speaking of private persons, (for I will dismiss entirely the 
question of corporate existence for the purpose [ am now 
speaking of,) suppose the Legislature of California had pro- 
vided that every person who owed a debt secured by mort- 
gage to any person not residing in the State of California 
should not be authorized to make that deduction, and 
that every person owing a debt secured by mortgage to 
a citizen of California should be authorized to make that 
deduction, would anybody maintain that that would hold 
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fire if the fourteenth amendment means anything at all? 
Can it be that the equal protection of the laws depends 
upon the residence of the person who has lent money to 
the debtor who is seeking the equal protection of the laws? 
That would be a distinction that my learned friend on the 
other side would hardly call a lawful classification. 

Suppose the Legislature of California under this provision, 
or this constitutional provision itself, should provide that 
every person owning property in all counties but one should 
be entitled to make a deduction on his mortgage debts, 
would that give equal protection? What becomes of the 
other man, the mortgagee, is nothing to us and nothing to 
this case. Whether the Legislature can reach him or it, 
or cannot, is nothing to us on the question of equality, be- 
cause the equality of the burden to the man who is within 
the jurisdiction of the State cannot depend upon where or 
how situated the man is with whom the State may or may 
not have to do as a creditor. 

Suppose the Legislature or the Constitution had said, 
those citizens of California who own land in one county 
may deduct the amount of their mortgage debts from the 
value on their estate, that is, the assessed value; those who 
own land in two counties, or the same body of land lying 
in two counties, shall not be entitled to make any such de- 
duction,—would that be a classification that anybody would 
for a moment pretend could be made to stand ? 

Suppose you refer it, as in this case, to some quality or 
nature of the person as distinguished from the nature of 
the property, could it be made tostand? Can you say that 
all persons of the Anglo-Saxon race may deduct their mort- 
gage debt, and that all persons of the Mongolian race shall 
pot deduct the amount of their mortgage debts? The 
Supreme Court of California, with whatever bias it may 
have against the Mongolian, would hardly say that that 
would hold, even if it were in the Constitution. Yet every 
statement that I have now made, I submit with great re- 
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spect, illustrates perfectly this discrimination that is made 
in this Constitution against, not particular classes of prop- 
erty, but against the particular kind of person who happens 
to own the property. I do not now say railroad property, 
or ferry property, or any particular kind of property, but, 
taking the language of the Coustitution itself, its funda- 
mental first section, property of whatever kind. 

The point of this business was, I think, a little different, 
or other or further than that which Mr. Justice Miller sug- 
gested. ‘The Constitution said that railroad and other 
quasi corporations should not be entitled to this deduction 
in respect of any property whatever. It did not provide 
that in respect of the faculties and franchises that the State 
had conferred upon them they should be taxed by them- 
selves and in such sum as the Legislature in its wisdom 
might think fit—far from it—but in respect of any property 
that that particular class of persons, not of things, who 
were found to be the owners of property of any kind should 
not be within the protection of this Constitution and should 
not stand on an equality with the owners of other property 
of any kind, whether similar or other. 

Now, what was the policy? I think I can see it, having 
had considerable to do in another place with the scope and 
operation of railroad laws; Here were these two great 
California railroads—the Central and the Southern Pacitic— 
one of whom had been enabled only to exercise the fran- 
chise (whether State or National I do not mind now) and 
do the things that both the State of California and the 
Congress of the United States desired that for great public 
interests it should do, by borrowing immense amounts of 
money—$30,000,000 in round numbers I will say, It 
gave a first mortgage on everything it had of every de- 
scription—tfranchises, rolling stock, shop stock, roadway, 
other property, granted lands, everything—to raise the 
$30,000,000 to build the road, while a similar mortgage of 
$30,000,000, created by statute of Congress alone, but 
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equally a mortgage, as we all know, was given to the 
United States of America. 

Now, the people who made this Constitution saw that if 
railroad mortgages on whatever property were put in the 
sume category as the mortgages of all other corporations 
and all other individual persons, when the taxing officers 
came to assess the railroad, by a deduction that every other 
person and corporation had on the amount of its mortgage 
debts from the value of its mortgaged property, there would 
be nothing left to assess upon at all, because the mortgages, 
the $60,000,000, are infinitely greater, four times greater, 
than the value of the property, four times greater than this 
State board assessed it at, although they doubled the retarn 
of the company officers made in pursuance of law in respect 
of which the State had a right, I admit, to require a return. 
but they would see that the whole value must be assessed 
us a debt due first to the first mortgage bondholders, who 
could be reached like all other mortgagees, and, second, to 
the United States. As it regarded the first mortgage bond- 
holders, being private persons, leaving out the Federal 
question entirely pow as to the nature of corporations, and 
it being enveloped, in the language of Mr. Justice Bradley, 
in the systematic operations of a superior government as 
we have supposed in such a question, they could be as- 
sessed under that first principle entirely. ‘Therefore, if 
there had been but this first mortgage of this railroad, 
treating it as property, and all its property, under the same 
provision which provided for the deduction to the mort- 
gagor of the amount that he owed on his mortgaged lands 
aud property, it could be assessed as an interest in the land, 
as we find it, in the real estate, in the whole concern, to 
the bondholder, wherever he was. But when it came to 
the $30,000,000 of the United States, double what the 
property is assessed at and is worth, then the question 
would immediately arise whether the State of California 
was so much superior to the United States as to be able to 
2 
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make the United States an owner to the extent of its debt 
in that land and assess it as land or a credit against the 
United States. Of course it would be preposterous. That 
would not hold a moment. 

Therefore, your Honors will perceive that the policy of 
this business was not the policy of drawing into the tax- 
ation of the State everything that it could lay its hands 
upon, (which is right, if you want to do it equally,) but 
the policy was to tax the investment that the United States 
had made of $30,000,000, double what the whole property 
was worth, against the corporation, when it could not 
assess it and tax it against the United States. 

This deviation, therefore, was necessary, and most in- 
geniously contrived, looking very sweet and fair upon its 
face, as was said upon the other side, in order to tax a debt 
due the United States against the owners of this property, 
by taxing the whole property without deduction, to the 
owner,—when if they taxed it upon the same rule of 
equality and fair play that they had provided for every- 
body else,—when if they had applied the same rule of 
deduction in that case that they did to everybody else, as 
they would have done if the United States had not been 
the creditor, they could not have done it at all. There 
was the rub. It might as well have been said in terms 
that all save certain enumerated persons should have their 
mortgage debts deducted, but that those persons should 
not deduct debts due the United States. 

The Curgr Justice: That does not apply to the South- 
ern Pacific ? 

Mr. Epmunps: No, if your Honor please, I am now 
speaking of the Central Pacific. 

Mr. Evarts: It was necessary to cover the Central. 

Mr. Epmunpbs: It was necessary to cover the Central, of 
course, and, therefore, the general provision was made. 
So the outcome of this business will be,—and your- Honors 
are bound to look at it and take judicial notice of it,—if 


© Mr GP Chr 


11 


you reverse these judgments you have put the seal of your 
approval upon a device to make one debtor in the State of 
California, one person who owns this property, pay a tax 
which, upon the principles of the rest of the Constitution 
applied to everybody else in that State, he should not pay 
a cent upon, merely because his mortgage creditor hap- 
pens to be a sovereign whom the State of California bas 
no power to tax. 

That is the proposition; and I submit with confidence 
and with great respect that it is a proposition which will 
require considerable thinking to get over. Here was to 
be under the fourteenth amendment of the Constitution 
an equality of protection, and an equality of protection is 
an equality of burden, other things being equal. Ifa cor- 
poration is a person entitled to the protection that the 
fourteenth amendment gives to private persons, then if 
my brother Judge Rhodes had stood in the same relation 
to this mortgage and to this railroad that the corporation 
does, he would have been taxed under this Constitution 
for property which was not worth a penny, and would have 
been allowed no deduction for the debt that he owed upon 
it which made it to him not worth a penny, when my 
brother Sanderson, owning property as property, and [ 
will add, if it makes any difference, owning precisely the 
same kind of property, was not taxed and could not be 
taxed, under the protection of the Constitution, fora single 
dollar. That is where it comes. 

Now, in order to get rid of the fog and smoke that 
seem to surround the name of corporation, which I be- 
lieve this court has entirely gotten over, let us suppose that 
the State of California had granted to my friend Judge 
Rhodes all the things that it has granted to the Central 
Pacific Railroad, and let us suppose that the Congress of 
the United States had done to Judge Rhodes all the things 
that it has done to and with the Central Pacific Railroad ; 
Judge Rhodes comes forward with his mortgage on the 
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property, and he is not entitled, if he is the same as a cor- 
poration, by name, to any deduction whatever; but coming 
forward as Judge Rhodes, a citizen of the United States, 
or a human being, no matter what he is a citizen of, he is 
entitled to deduct because he is a personal being, the 
amount of that mortgage debt, and the State must tax the 
value of the security on that property which is within its lim- 
its to the mortgage creditors; and if it is entitled to tax it to 
the mortgage creditor, (and I do not deny at this moment 
that it might be entitled to do it,) that mortgage creditor, 
even if he is a Dutchman in Holland, or wherever, must 
pay; and if that mortgage creditor happens to be a person 
whom the State cannot reach, that is, the United States of 
America, then, in order to avoid the difficulty of not be- 
ing able to collect a tax against the United States of 
America because it happens to be the creditor, Judge 
Rhodes is to be consigned, if he is a corporation, to the 
condition of paying taxes upon property that he does not 
own a single dollar of available interest in, while, if he is 
a@ private person, he is entitled to make that deduction 
whether the creditor is in a condition to be taxed in respect 
of his interest in the property or not. 

Therefore you have made the distinction between the 
siugle, personal individual and the association of individuals 
that have got the artificial formality of what is called a 
corporation, and your classification, as Judge Sanderson has, 
as it seems to me, in his brief demonstrated, is not a classi- 
fication of things to be taxed according to the nature of 
their use or their occupation, but it is a classification of the 
persons who are to be taxed because they are one kind of 
a person rather than another kind of a person. The same 
principle, therefore, would justify the State of California 
or any other State in making any distinctions in regard to 
taxation that it chose as between individual persons, and to 
say that men of one race, or one religion, or one occupa- 
tion, should be taxed in respect of their property ditterent 
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from other citizens of other races or religions. Would it 
do as a property tax in the State of Vermont to say that 
all clergymen should be taxed at a rate of 10 per cent. 
upon the value of their real estate, and that all other citi- 
zens should only be taxed at the rate of 5 per cent.? Of 
course it would not do, except you could persuade your- 
selves to believe that that was intended to be a tax upon 
the faculty of being a clergyman; and if the State had said, 
whether in constitution or law—it does not make any dif- 
ference which to us in this tribunal, I am happy to say— 
if you could squeeze it up to saying that the Legislature had 
meant and had said so, that all clergymen should be taxed 
upon the faculty of being clergymen so much, measured 
by any standard that you please, that might do; because 
nobody would be bound to be a clergyman, and he could 
stop being a clergyman if he did not like that kind of a 
tax; and whether he had notice or not, if when the tax 
collector came to him with his warrant for a hundred dol- 
lars and he refused to pay, then he would be entitled to 
contest in the courts of justice the question whether he was 
in fact a clergyman at the time the assessment was made, 
and no judgment of an assessor, no judgment of a county 
board of equalization or supervision, no judgment of a 
State board, would bind him— if the fact turned out to be 
that he was not in the category of persons that the law had 
described. 

Now, then, I repeat, that treating this corporation just 
as if my friend on the other side had been named in these 
acts of California and in the act of Congress, you have got 
a discrimination that is made not in respect of the classi- 
fication of the uses that different kinds of property may be 
put to, but you have got your sole discrimination upon the 
fact of the personalty of the individual to be taxed, which 
is a thing, I submit, directly in the face of the provision of 
the fourteenth amendment of the Constitution of the United 
States, which says that no such discrimination shall be 
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made. The equality of protection is an equality of pro- 
tection to meu, whether they are associated or disassociated. 
It is a protection of equality to men; and if the sovereign 
power of the State is to make distinctions and classifications 
it must make them in regard to things, and not in regard 
to the owners of similar things as owners. 

Now, I repeat, because I think it is of considerable con- 
sequence when we look at this scheme, that the State of 
California itself, has not undertaken, in this constitutional 
provision or in its codes, to treat the property of this rail- 
road company as anything else or other than property. It 
says so by clear, careful, and precise definition; and, there- 
fore, dealing with it as property, it turns around and says, 
if one man owns this property, which we say shall be taxed 
with equality as property, he shall not have the equality of 
protection and deduction and burden (because it all comes 
to burden at last) that the other man who owns the same 
kind of property, or any property as property, shall have. 
That is the proposition, and that being the proposition, I 
respectfully submit that it ought to be somewhat easy of 
solution. 

If you could make a new constitution for the State of 
California, and have it read that every person, natural or 
artificial, who is operating a railroad, ora ferry, or a stage- 
coach, or an inn, or an elevator, or whatever, shall be 
taxed in respect of that occupation and employment and 
function, whether affected with a public use or not; that 
every merchant, if you please, (which we do not consider 
to be an employment affected by a public use, although it 
is pretty hard on the public sometimes, ) shall be taxed in 
respect of that occupation, and provide for them all alike, 
there is equality. Although it may be that the merchant 
and the ferryman or whatever is in point of justice and 
fact overborne by an excessive burden, he has his equality 
of protection, because it bears on all similar occupations 
alike, and it depends upon his will whether he will pursue 
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that occupation any longer or not. If the function, if the 
employment, if the faculty, if the pursuit is taxed beyond 
what the citizen who is following that pursuit thinks he 
ean bear and still get bread for his children, he can give it 
up; but I repeat that in this scheme which you have to 
try, and not another, it is not meant to stand, it does not 
pretend to stand, upon any such proposition, but exactly 
the reverse, and the distinction is made upon the man, and 
not upon his function or bis faculty or his pursuit. 

[t is therefore exactly, as it seems to me, like the case of 
the taxation of stock in national banks, &c., which has been 
before your Honors and settled easily and upon sound prin- 
ciples, that where a State authorizes the holder of moneyed 
capital not national bank stock to deduct for his debts and 
does not authorize the holder of the national bank stock to 
do the same thing, it is unequal; it imposes an unequal 
burden upon the man because he stands in a relation to 
that particular kind of property as property. 

So when you look carefully at this scheme in the first 
section,—which is perfectly sound and correct,—tirst, of 
what property is and of the equality of its taxation, and 
taken as property and not as faculty or function, and em- 
braces everything that my client possesses; and then later 
turns around to him and says, because you are a particular 
kind of person you shall bear a greater burden than an- 
other kind of person shall bear in respect of the same 
sort of property,—then the power of the State of California 
has exceeded its sovereignty, and has invaded that equality 
which belongs to every person within the jurisdiction of 
that State. That is the proposition, if vour Honors please, 
which I have stated as briefly as | may, and | hope I have 
been able to make myself sufficiently clear. 

Now I will come—for I have not the voice to go on 
long—to another topic, and that is, the question of how 
far, treating this thing as a franchise and a faculty which 
as such and in the regular way the State may ordinarily 
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and wisely select as an object of taxation, this franchise, 
and I might add this roadway and road-bed, this enterprise, 
this undertaking, can be taxed by the State of California. 
This State, like every other State, has no authority to tax 
any agency or function which the United States within the 
limits of its constitutional capacity chooses to employ to 
transact the public business of the whole Union. I think 
I have stated that in such a way that it would stand criti- 
cism and be agreed to by everybody. 

‘Then we come to the question of the faculty and the func- 
tion, and the exertion of these companies as it regards the 
franchise, whatever that may be, and as it regards the 
thing, an indivisible entity, inseparable from the franchise, 
necessary to the exercise of that function atall. This fran- 
chise and inseparable thing I will assume is taken up by the 
United States of America as the one means of carrying on 
the interchange of military, postal, financial, civil and 
commercial operations between the thirty-eight States of 
this Union from the shore of the Atlantic to the tranquil 
Pacific; then you come to the question whether it is com- 
petent for a State to impose upon that thing with that func- 
tion its sovereign heavy hand and say to the owner of it, 
being A. B., “ You shall pay taxes upon this thing—because 
it is this thing so taken and used and as distinguished from 
general property, to raise the whole revenues of the State.” 
For if the State of California has the right to say that 
this particular kind of property so employed shall pay 
one-tenth of one per cent. more in its result than other 
kinds of property differently employed, then, as was said 
in the old Bank case, as the right to tax implies the right 
to destroy, it has the right to say that the total revenue 
of the State shall be raised out of that particular line 
of highway, rails, track, road-bed, bridges, culverts, that 
are employed by tle United States, and must be employed 
by the United States, in that one place on the surface of 
the earth. But, on the theory of the other side, that partic- 
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ular thing which must exist and be operated as absolutely 
essential to the intercourse of the Union, it can tax to 
death and bid it in itself, for its taxes, the sovereign being 
the State of California and not the Congress of the United 
States, in respect of such affairs and means of international 
and interstate intercourse; and so being the sovereign of 
the whole of that line of road within its State, and being 
the proprietor of it, it may manage it in its own way for 
its own purpose and on such conditions as it pleases to im- 
pose, for Congress cannot, I submit, exert any sovereign 
power over the lawful operation of States. I suppose it 
would hardly be contended (at least as vigorous a Nation- 
alist as | am could not contend) if the State of New York 
had built, as I believe it has, a canal from Albany to Buft- 
falo, owned and controlled and managed by the State as a 
State agency for the operations of its own citizens, that it 
would be competent for the United States of America to 
deal with that canal at any time, or in any way. And if 
the State of New York chose to say that the mail should not 
go on that canal it would not be within the competence of 
Congress to say that it should, although if that canal were 
owned by citizens of the State of New York, or any per- 
sons other than a State, they clearly might, under certain 
circumstances which I need not go into. 

So we cannot shut our eyes to what is precisely this sit- 
uation, and that is, that if this proceeding of the State of 
California isto be upheld, you must come to the conclu- 
sion that the State is the exclusively dominant power over 
that means of communication on that particular space of 
territory that connects the Atlantic with the Pacific, or 
rather more correctly, the Missouri River with the Pacific, 
which is just as good for my purpose. ‘That is what we 
must come to. 

So I maintain that if it be true that the United States 
has enveloped and taken in this thing and means that [ am 
now speaking about—has taken it into its arms fom citi- 
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zens of California or citizens of any other State for such 
national uses, it is not within the competence of the State 
of California. I suppose nobody would contend that, as- 
suming Congress had the power and it had created a cor- 
poration to build a road from the city of New York to the 
city of San Francisco, and with the right to take private 
property to do it, and it had been done, that that partic- 
ulur line of road as distinguished trom the general assets 
of all people, whether they were serving the Government 
of the United States or not, and the exertion of that par- 
ticular faculty in that particular way would be subject to 


the interference of any State whatever. 


Now. then. we come to the question whether the acts of 


Congress have accomplished that thing. If they have not, 
of course what I have said about how it would appear if 
they had is of no possible value. W hat have the acts of 
Congress done, whether with the assent of the State of 
California or without it, but it is with the assent? ‘The 
State of California down to the time that it began this 
scheme, (although the Central Pacific and the Southern 
Pacitic were organized, in the first place, under the au- 
thority of the general laws of the State of California,) has 
in every step that it has taken treated them as being peo- 
ple who were doing that thing as they did do that thing 
under the authority of the United States and for the gen- 
eral purposes of the Union. ‘They have given their con- 
sent in enactments which my brother Sanderson has put 
into these briefs, and whatever the United States and these 


persons have agreed to do these corporations, organized 


under their authority, may do, and must do if the aets of 


Congress are /aws. ‘They have authorized the marriage 
between the Congress of the United States and this great 
national undertaking, and although I maintain their con- 
sent was quite unnecessary, having consented, [ contend 
that to the extent that the faculties and functions of these 
corporations are exerted, both as it regards the right to be 
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and the right to do and the right to have, where that have 
covers the necessary and essential means of doing the 
thing that the Government has imputed to them to do, 
they have become not the agents, the creatures, or the 
subordinates of the State of California, amenable to it, 
governed by it, whether by taxation or by regulation, 
but have become the creatures and the means and the 
agents ol the United States of America to do this great 
national thing within the competence, and necessary duty 
in fact, of Congress to do. 

[ distinguish all the time, [ need hardly remind your 
Honors, between what you have said about the taxation of 
railroad property, the Union Pacific, &c., as a piece of prop- 
erty, distinguished from that part of its property, if you 
call it property, as this Constitution does, which is abso- 
lutely worthless except as applied to the use to which it 1s 
devoted, for then it is really the taxation of the use, of the 
faculty and its operation. 

If it, by force of a law of the United States, has become 
the duty of the Southern Pacific or the Central Pacific 
Railway Company to have and maintain, not as a matter 
of contract to carry a mail, but to have and maintain as a 
line upon the surface of the earth from State to State and 
from shore to shore of this continent a line to move troops, 
&c., upon, and to move them, that line and that movement 
are intrinsically essential to obedience to the law and to its 
execution, and the moment any extraneous power lays its 
hand upon that line as a line, and that operation as an op- 
eration, it has destroyed the operation and annulled the law 
of Congress. ) 

So, it seems to me, with great respect to my learned 
brothers, that the key to this part of the case is to see, as 
does not seem to be disputed so far, that this intercommu- 
nication, this anastomosis of the function and duty of the 
Government to provide these great highways with that 
State corporation which existed simply a citizen of the 
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State, this entire fusing of the rights, the duties, the obli- 
gations, the functions, and the things to do of this creature 
born in the State of California with the operations of the 
Government of the United States, is, so fur as it relates to 
those operations and that essential thing, bevond the reach 
of the State of Delaware or the State of Vermont, if it 
were eastward, or of the State of Nevada or of the State 
of California to put it out of existence, or to impede or 
impair the continuity of the duty that is imposed upon it 
not by a contract to carry a mail, but by the sovereign op- 
eration of a law operating as law, and not as a contract to 
do that thing. ‘That is the way it looks to me. 

[ do not think, if vour Honors please, situated just as | 
am as to my voice, that it would be wise for me to take 
more of your time. My brother Sanderson has so com- 
pletely and perfectly, as it seems to me, demonstrated our 
views in regard to the other points of the case that [ should 
not need to add, in fact I could not add, anything to what 


he has said. 
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THE SOUTHERN PACIFIC RAILROAD COMPANY, 
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THE SOUTHERN PACIFIC RAILROAD COMPANY. 
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THE NORTHERN RAILWAY COMPANY. 


No. 61. 


THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff 
in Error, 
vs. 


THE CENTRAL PACIFIC RAILROAD COMPANY, 


No. 622. 
THE PEOPLE OF THE STATE OF CALIFORNIA, Plaintiff 
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Us. 
THE SOUTHERN PACIFIC RAILROAD COMPANY, 


Points on the question whether the Fourteenth Amend- 
ment of the Constitution of the United States respecting 
“equal protection of the laws” includes taxes 
laid by a State. 


Submitted after Argument and by leave of Court by Mr. EDMUNDS, 
for Defendants in Error, in consequence of an inquiry by a 
member of the Court. 


POINTS 


ON THE QUESTION WHETHER THE FOURTEENTH AMEND- 
MENT OF THE CONSTITUTION OF THE UNITED STATES 
RESPECTING “EQUAL PROTECTION OF THE 
LAWS,” INCLUDES TAXES LAID 
BY A STATE. 


; 
. 
’ 


Submitted after Argument and by leave of Court, by Mr. Ep- 
MUNDS, for Defendants in Error, in consequence of | 
an inquiry by a Member of the Court. 


, 
* 


‘Taxes are defined to be, in a general sense, all contribu- 
tions imposed by the Government upon individuals for the 
service of the State by whatever name they are known; 
whether by the name of tribute, tithe, talliage, impost, 
duty, garbel, custom, subsidy, aid, supply, excise, or other 
name. (Bouvier’s Law Dictionary, title Taxes ; Comyn’s 
Digest, title PARLIAMENT.) 

Taxation is simply one of many governmental powers, 
and it does not differ in nature from any other power that 
belongs to a sovereign. 


if. 


At the time of the adoption of the fourteenth amend- 
ment it was known that the forms and methods of taxation 
for supplying the treasuries of despots had always been the 
chief mode of injustice and misrule,—and of which the 
history of our English ancestors farnishes many conspicuous 
examples. It was also known that these methods of in- 
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justice were still resorted to in many countries calling 
themselves civilized. Of these Russia, Turkey, Egypt, 
and other States may be cited as examples. 

It was also known that governments in form republican 
might resort to similar methods, and that, if resorted to, 
the rights and safety of citizens of the United States of 
whatever race or color might be destroyed by an aristo- 
cratic body getting eontrol of the State governments, just 
as effectually in this way as by any other method of .1n- 
justice and tyranny. 

Can it be doubted, then, that if the language of the four- 
teenth amendment be apt and adequate to protection 
against this form of tyranny, that its framers intended to 
require the equal protection of all the laws to all persons, 
and to protect property as well as life and liberty and ju- 
dicial justice, and to condemn and prohibit tyrannical ex- 
actions made under the form of taxes as well as by other 
methods? Did they not intend to give every citizen the 
protection that Chancellor Kent in his Commentaries (vol. 
2, 12th edition, pp. 8331-2) declares to be fundamental, viz: 

« Every person is entitled to be protected in the enjoy- 
ment of his property, not only from invasions of it by indi- 
viduals, but from all unequal and undue assessments on the 
part of the Government. It is not suflicient that no tax or 
imposition can be imposed upon the citizen but by their 
representatives in the legislature. ‘The citizens are enti- 
tled to require that the legislature itself shall cause all 
public taxation to be fair and equal in proportion to the 

value of the property, so that no one class of individuals 
and no one species of property may be unequally or unduly 
assessed.” 


onstitutions cannot wisely (and rarely do) enumerate 
in detail the evils to be prevented, for the enumeration 


of some would usually imply the exclusion of others that 
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were not foreseen. In the language of Chief Justice Mar- 


shall (4 Wheat., 407): 


“A constitution, to contain an accurate detail of all the 
subdivisions of which its great powers will admit, and of 
all the means by which they may be carried into execu- 
tion, would partake of the prolixity of a legal code, and 
could scarcely be embraced by the human mind. It would 
probably never be understood by the public. Its nature, 
therefore, requires that only its great outlines should be 
marked, its important objects designated, and the minor 
ingredients which compose those objects be deduced from 
the nature of the objects themselves.” 


So, words comprehensive and general are used in consti- 
tutions, and almost necessarily so in clauses prohibiting 
the invasion of private rights as distinguished from words 
conferring an affirmative authority upon the legislative 
body. To such prohibitory words we have no right, where 
the language is clear and comprehensive, to make implied 
exceptions on account of a supposed policy that a particular 
power—as of taxation, which may and often does relate 
to the person as well as to his property, or of unreasonable 
searches and seizures—might or should have been left free 
to the States, whereby the poor and downtrodden or the 
minority of the citizens, or even the majority of the citi- 
zens, (as is the case now in some States,) may become 
subject to the unrestrained power of those who possess the 
machinery of the government, and thus the easy victims 
of every species of misrale. Such a constitution is always 
a barrier against all fornis of tyranny, while it can never 
be an impediment to any of the operations of a just 
government, 


iV. 


The fourteenth amendment passed Congress on the 16th 
of June, 1866, and was ratified on the 28th of July, 1868. 
The fifteenth amendment passed Congress on the 27th 
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of February, 1869, and was ratified on the 30th of March, 
1870. It can (after research) be safely stated that in the 
history of the adoption of these amendments it nowhere 
appears that it was the design of Congress, or of the ratify- 
ing States, to limit or restrict the full and beneficent scope 
of their language. 


V. 


W hat, then, is the meaning of the words “equal protec- 
tion of the laws’’? If equal protection of the laws means 
only that whatever the statute of a State requires shall be 
equally required from those upon whom the statute itself 
operates, it is only another way of saying that whatever 
and all the statute requires shall be done,—which destroys 
the whole force of the sentence, and subjects the citizen to 
the arbitrary will of the State, if that will be only expressed 
in the form of alaw. It would make the phrase a support 
of arbitary power rather than a prohibition of its exercise. 
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Government “protection”? is primarily (at least in a 
government of laws) the defense of life, liberty and prop- 
erty, to be declared and maintained by law, or, in the lan- 


guage of a law writer, (Bouvier’s Law Dictionary, title 


PROTECTION,) “that benefit or safety which the government . 


affords to the citizen.” “Equal protection” must, then, 
mean that security of life, liberty, and property which is 
afforded by equal laws as well as by the equal administration 


of such laws; for there can be no equality of protection df 


the laws if the laws may still be made unequal and tyran- 
nical in respect of the security of life, liberty, and property, 
and may enact that in regard to the same subject-matter one 
citizen shall be subjected to exactions and constraints that 
other citizens are not subjected to under like circumstances, 

‘That this principle covers all cases of injurious and dis- 
criminative legislation other than taxation, does not seem 
to be questioned, and it is recognized in Blyew v. United 
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States, (13 Wall., 590,) and also stated very clearly in the 
dissenting opinion in the same case. That this amendment 
applies to illegal taxation as well as to other invasions of 
private rights is fully recognized by this court in Kelly v. 
Pittsburgh, 104 U. 8.,p. 78. The same principle in regard 
to taxation, as applied to a State constitution, is recognized 
and declared in Cole v. La Grange, 113 U.5., p. 1. 

If the matter of taxation is to be excepted from the ope- 
ration of the equal protection clause of the fourteenth 
amendment upon the policy suggested, it must also be ex- 
cepted, it is submitted, from every article of the whole Con- 
stitution directed to the preservation of private rights 
against governmental tyranny. For the supposed policy 
of leaving the legislative power of taxation untrammelled 
by one provision must be equally applicable to every pro- 
vision, in order that the power of the government in re- 
spect of taxation might be without any restraint whatever 
either in principle, in method, or in execution ; and so if 
the amendment does not secure “the equal protection of 
the laws’’ in regard to taxation, how can it be held to 
secure the citizen against taxation imposed without due 
process of law? ‘The one is no more essential to security 
than the other. 

The words “equal protection” are of the most extensive 
import. It is believed that none could be used more com- 
prehensive to secure the citizen against discriminations 
directed against him. The Constitution itself in one of the 
most solemn of its commands requires that the President 
of the United States shall be sworn “to preserve, protect, 
and defend the Constitution of the United States;” and 
the Chief Justice, speaking for this court, in Cruikshank’s 
case, (92 U. 8., 551,) of the rights of the people peaceably 
to assemble for public purposes, declares that it carries 
with it “the obligation on the part of the State to afford it 


protection.” 
But if this amendment does not establish equal protec- 
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tion in regard to the almost innumerable forms of tyranny 
that may be included under the term taxation, the very 


people whose helpless condition at the time of its adoption 


furnished the motive (though by no means limited the ne | 
scope) of that great act, would have been left the victims 
of a form of oppression probably more dangerous, because 
more insidious, than any other that their old masters could 
have devised, Each State whose government was 1n pos- 
session of the old slaveholding aristocracy could have de- 
clared in terms that all colored persons should pay poll 
taxes of any amount, or taxes upon their property, when 
none were assessed against the whites. They could have 
declared that white citizens who had beeu engaged in the 
rebellion should be free from taxation. ‘They could have 
declared that all persons who could not read or write 
should be taxed double as much upon their property as 
those who could read and write. And they could do all 
—_ 


these things still. ‘There is no other clause either in that 
article or in the fifteenth, or any other in the Constitution 
that can be suggested, that would prevent it. 

[t is submitted, then, that the old idea of unlimited and 
unrestrained power of taxation, which once existed and 


which has latterly been limited and equalized in the con- 


stitutions of some States, cannot be sufficient to raise the 
presumption or implication suggested in the construction 
of this article and against its comprehensive language, that | 
it does not cover protection and equal protection to the 
citizen in respect of taxation as well as in respect of all the 
other rights that belong to life, liberty, and property. 
‘The contemporaneous legislation of Congress has been : 
referred to in this connection. | 
The first civil rights act passed on the 9th of April, 1866, 
more than two years before the adoption of the fourteenth 
amendment. ‘That act used very general language, de- 
claring the citizen to be entitled “to full and equal benefit 
of all laws and proceedings for the security of person and 


property as is enjoyed by white citizens, and shall be sub- 
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ject to like punishments, pains and penalties, and to none 
other.” (U. S. Stats., vol. 14, p. 27, sec. 1.) 

The second civil rights act was passed on the 31st of 
May, 1870, after the adoption of Soth the fourteenth and 
fifteenth amendments. It was a House bill, devoted in 
that body to the protection of political rights. Lu the 
Senate it was amended by the re-enactment of the chief 
features of the civil rights act of April, 1866. Its 16th 
section used the same words as the Ist section of the act of 
1566, except that it inserted in one of its clauses the words 
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‘“‘ taxes, licenses and exactions of every kind;” so that as 
amended and re-enacted, after the adoption of both the 
amendments, Congress provided that the citizen should be 
eutitled * to the full and equal benefit of all laws and pro- 
ceedings for the security of person and property as is en- 
joyed by white citizens, and should be subject to the like 
punishments, pains, penalties, taxes, licenses and exactions 
of every kind, and none other.” Thus it will be seen that 
after the fourteeuth amendment came into foree Congress 
assumed the power to prohibit unequal taxation in respect 
of subjects within the purview of that act as one of the 
powers that it might lawfully exercise by force of this 
amendment, and accordingly enlarged the area of its pro- 
visions intended to protect the equal rights of citizens. I 
am enabled to state, after research, that, while nearly every 
part of the act of 1870 was the subject of vigorous opposi- 
tion and discussion, it nowhere appears, so far as I can 
discover, that any opponent of the act made any question 
against the provisious of this 16th section. It may be also 
stated, as a matter of public history, that the re-enactment 
and reconstruction of the first civil rights act by the act of 
1870 was had on account of doubt existing in respect of 
the validity of the first act without the aid of the four- 
teenth amendment. The provision was accordingly re- 
drawn and amplified as warranted by the amendment. 
GEO. F. EDMUNDS, 
OF Counsel for Defi ndants in Error. 
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California R. R. Tax Cases. 


IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1885. 


COUNTY OF SAN BERNARDINO 
V. 
S. P. R. R. CO. 


COUNTY OF SANTA CLARA 
V. 
S. P. R. R. CO., 


And Three Other Cases, Nos. 620, 621 
and 622. 


Does the Provisions of the Constitution of Califor- 
nia relative to the Assessment of Mortgage 
Interests, apply to contracts made 
preor to its adoption ? 


Submitted by Attorney-General 
MARSHALL by request of the Court. 


: IN THE 
i OF THE 
% U 7 ry " wr ’ ry’ % ’ 
i JINITED STATES. 
COUNTY OF SAN BERNARDINO 
We 
Bk ee ee CO 
COUNTY OF SANTA CLARA 
Te 
: 3 ay Ss Se 
; Anp Turee Orner Cases. 
Answering the communication addressed to me 
p by the Clerk of the Court, saying, that the Court 
% , : . 
.” would be glad to receive from me a reference to 
j any decisions of the Supreme Court of California 
on the question presented, that the 13th Article 
: of the Constitution of the State does not apply to 
% mortgages executed previously to the adoption of 
the Constitution, and any rulings of the State 
authorities on the subject, I state what follows: 


+) 


The principle, that the new Constitution does 
not apply to mortgages executed before its adop- 
tion, was first announced in the case of Beckman 
v. Skaggs, reported in 59th California Reports, 


page O41. 


In a subsequent case—-McCoppin v. McCart- 
ney the dictum of the Court indicates a contrary 
ruling; but the difference in the facts of the cases 


justifies a difference in the judgments. The last 


case was an action to cancel a tax sale, under an 
assessment of the mortgagee’s interest. The 
Court refused to order the cancellation. The 
sale of the property taxed was a valid exercise of 
the power of the State. The State had a right 
to collect its tax out of the property. But when 
it attempts to collect the tax by a personal action, 
a portion out of the mortgagee and a portion out 
of the mortgagor, when by the terms of the mort- 
gage contract the mortgagor had agreed to pay 
the whole tax, then it gives force to a law which 
clearly impairs the obligations of the contract. 
But another point of difference is, that in the 
first case—Beckman v. Skaggs—-the mortgage 
contained a covenant that the mortgagor should 
pay all the taxes. In the other case—McCoppin 
v. McCartney—no such covenant existed. So, 


| 
+ 
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too, in the more recent case of Hay v. Hill, 65 
Cal this difference is specially pointed out. 

It may, therefore, be safely said, that our 
Supreme Court has determined, that where a 
mortgage was executed prior to the adoption of 
our new Constitution, containing a covenant that 
the mortgagor should pay all the taxes levied 
upon ‘the property mortgaged, the provisions of 
that instrument do not apply to it. 

Had the Supreme Court of California decided 
that the provisions of Article 13 of the State Con- 
stitution do apply to all mortgages made before 
its adoption, such decision would in no way bind 
the Federal Courts. The question presented is a 
federal one. If the State Constitution is retro- 
active, it changes the terms of all mortgage con- 
tracts made before its adoption, and thus impairs 
their obligations. This is prohibited by Section 
16 of Article I of the Constitution of the United 
States. (See Murray v. Charleston, 96 U. S. 
432, and cases cited .in plaintiff's brief, in San 
Bernardino v. 8S. P. R. R. Co., No. 619, page 48). 

Payment is resisted by the defendants chiefly 
because the assessment, according to which the 
taxes were levied, was made in pursuance of what 
it terms the discriminating provisions of the Con- 


stitution, in the enforcement of which the company 
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was not allowed any deduction from the value of 
ts property for the mortgage thereon, and was 
thus subjected to an unjest proportion of the 
public burdens, and denied the equal protection of 
the laws guaranteed by the Fourteenth Amend- 
ment to the Federal Constitution. 

It is not claimed that the rate of taxation has 
been increased, nor that the property is subjected 
to a heavier burden than the other property of the 
State; but what is demanded by the defendant is, 
that instead of paying the whole tax as agreed and 
covenanted by them when the deed of trust was 
executed, they ought to be relieved of the pay- 
ment to the extent of the debt secured by the 
mortgage, which in this case amounts to an entire 
exemption, as the mortgage is for more than 
$30,000 per mile, and the assessment but $316,500. 

In other words, the defendant is asking this 
Court to declare that the Constitution has lifted 
a burden from their shoulders, voluntarily and 
solemuly assumed by the very terms of their con- 
tract, and laid it upon those of their creditors. 
It is asking the Court to so construe the provision 
of the Constitution as by it new conditions are 
added to the contract of mortgage, expressed stip- 
ulations eradicated, new and different burdens im- 


posed on the one of the parties to the contract, 
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and material exemptions made in behalf of the 
other. : 

If prospective, it interferes with none. It must 
be given such construction as will not make it 
repugnant to the Federal Constitution. 

If it is prospective in its operation, the defend- 
ants have no right to insist upon any of the privi- 


leges or immunities granted by it. 
E. C. MARSHALL, Attorney-General, 


_ Attorney for Plaintiffs in error. 
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IN THE 


SUPREME COURT 


oF 


THE UNITED STATES. 


THE COUNTY OF SANTA CLARA, 
Plaintiff in Error, 
Vs. | 
THE SOUTHERN PACIFIC RAILROAD | 
COMPANY, 


No. 464. 


Defendant in Error. | 
CALIFORNIA RAILROAD TAX CASES. 


Argument of D. M. Delmas, Esq., Counsel for Plaintiff. 


May it please your Honors: ‘The case of the County of Santa 
Clara against the Southern Pacific Railroad Company, to- 
gether with Nos. 620, 621, and 622, form the group to which | 
purpose addressing my argument. ‘They were litigated at the 
same time, and come here upon findings of fact. There is 
another case on to-day’s calendar, entitled The County of San 
Bernardino vs. The Southern Pacific Railroad Company, which 
is here upon a record made up by agreement of the attorneys 
of the respective parties. With that case I had nothing to 
do in the Court below, and have not here. It is not, there- 
fore, covered by my argument. In what I have to say, | 
shall, for purposes of brevity and convenience, refer to the 
record of the Santa Clara case. The facts in the other three 
cases differ, of course, in detail, but not in essentials. 

This litigation involves the validity of the Constitution and 
statutes of California relating to the taxation of railroads. 


After a controversy covering a period of six years, the people 

of that State are now at your bar, to learn, at last, whether 

they have any laws by which the vast property of railroad 

corporations, which receives the protection of their govern- 

ment, can be made to bear its share of the public burdens, or 

whether the scheme of taxation, devised by the framers of ‘ 

their Constitution, carried out by their legislators, and ap- 

proved by their highest Court of law, is an impotent nullity. ' | 

‘They are here to learn whether, not only must the vast sums 

of six years’ unpaid revenue, for which these corporations | 

stand delinquent to the State, be forever lost to the Treasury, 

but, also, whether the expense, loss of time, and labor of re- 

framing or amending their Constitution must be assumed 

anew. That these are grave questions, no one, I think, will 

doubt. That they lie within a narrow compass, and that the 

difficulty of their solution is not commensurate with their 

magnitude, it will now be my endeavor to demonstrate. 
The portions of the Constitution which the defendants 

attack read as follows: 


“ArtTIcLE XIII. 
* Revenue and Taxation. 


“Section 1. All property in the State, not exempt under 
the laws of the United States, shall be taxed in proportion to 
its value, to be ascertained as provided by law. The word . 
‘property, as used in this article and section, is hereby | 
declared to include moneys, credits, bonds, stocks, dues, fran- 
chises, and all other matters and things, real, personal, and 
mixed, capable of private ownership. 

“Sec. 4. A mortgage, deed of trust, contract, or other obli- 
gation by which a debt is secured, shall, for the purposes of 
assessment and taxation, be deemed and treated as an interest 
in the property affected thereby. Except as to railroad and 
other quasi-public corporations, in case of debts so secured, 
the value of the property affected by such mortgage, deed of 
trust, contract, or obligation, less the value of such security, 
shall be assessed and taxed to the owner of the property, and 
the value of such security shal] be assessed and taxed to the 
owner thereof, in the county, city, or district in which the 
property affected thereby is situate. The taxes so levied 
shail be a lien upon the property and security, and may be 
paid by either party to such security; if paid by the owner 
of the security, the tax so levied upon the property affected 
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thereby shall become a part of the debt so secured; if the 
owner of the property shall pay the tax so levied on such 
security, it shall constitute a payment thereon, and to the 
extent of such payment, a full discharge thereof.” 


The statute of the State which is assailed is § 3664 of the 
Political Code. 

In order to understand the character of the attack upon 
this section, it 1s necessary to observe, at the outset, that § 9 
of Art. XIII of the Constitution provides for the election and 
organization of a State Board of Equalization. To this Board 
is confided the duty of assessing the franchise, roadway, road- 
bed, rails, and rolling stock of all railroads operated in more 
than one county in the State. All other property is assessed 
by the locai Assessors of each county. The State Board of 
Kqualization has its office at the State Capital; and § 3692 of 
the Political Code provides that they are “to hold regular 
meetings at the State Capitol on the second Monday in each 
month, and such special meetings as the Chairman may 
direct.” 

Now, § 3664, against which the defendant's attack is di- 
rected, provides as follows: 


POLITICAL CODE OF CALIFORNIA AS AMENDED IN 1880. 


“Sec. 3664. On or before the first Monday in May in each 
year the State Board of Equalization shall assess the fran- 
chise, roadway, roadbed, rails, and rolling stock of railroads 
operated in more than one county. The President, Secretary, 
Cashier, or managing agent, or such other officer as the State 
Board of Equalization may designate, of any corporation 
operating any railway in more than one county in this State, 
shall furnish said Board, on or before the first Monday of 
April, in each year, a statement, signed and sworn to by one 
of such officers, showing in det ail for the year ending on the 
tirst Monday in March, in such year: 

‘“(a.) The whole number of miles of railway owned, oper- 
ated, or leased in the State by such corporation, makin 
the return, and the value thereof per mile, with a det tailed 
statement of all property of every kind loc ated in the State. 

“(h.) Also a detailed statement of the number and value 
thereof, of engines, passenger, mail, express, baggage, freight, 
und other cars, or property used in operating or repairing 
such railway in this State, and on railways which are parts 
of lines extending beyond the limits of this State. ‘lhe 
returns shall show the actual amount of rolling stock in use 
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on the corporation’s line in the State during the year for 
which the return is made. The return shall show the amount 
of rolling stock, the annual gross earnings of the entire rail- 
way, and the proportionate annual gross earnings of the same 
in this State, as nearly as practicable, and all the property 
designated hereafter in this section, and such other facts as 
the State Board of Equalization may in writing require. 

“Tf such officer or officers so designated shall fail to make 
and furnish said statement, said Board of Equalization shall 
fix the value and proceed to assess the paneer? of the cor- 
porations so failing; the valuation so fixed by them shall be 
final and conclusive. The said property shall be assessed at 
its actual value. Assessment shall be made upon the entire 
railway within the State, and shall include the right of way, 
roadbed, track, bridges, culverts, and rolling stock. The 
depots, station grounds, shops, buildings, and gravel beds 
shall be assessed by the Assessor of the county where situ- 


ated, as other property. On or before the fifteenth day of 


May. in each year, said Board shall transmit to the County 
Assessor of each county through which any railway, oper: ated 
in more than one county, may run, a statement showi ing the 
length of the main track or tracks of such railway within 
the county, together with a description of the whole of said 
tracks within the county, including the right of way by metes 
and bounds, or other description sufficient for identification, 
and the assessed value per mile of the same, as fixed by a pro 
rata distribution per mile of the assessed value of the whole 
franchise, roadway, roadbed, rails, and rolling stock of such 
railway within this State. Said statement shall be entered 
on the assessment roll of the county.” 


The validity of these provisions of the Constitution and 
Code has been fully established, so far as the State is con- 
cerned, by the decision of the Supreme Court of California, 
in Central Pacific Railroad Company vs. The State Board of 
Equalization, 60 Cal. 35. Upon well established principles, 
that decision is binding upon this Court as to any right 
claimed under the State merely. As to rights claimed under 
the Constitution of the United States, that decision has, of 
course, no authority here. Still, it narrows the field of inquiry 
to the single question: Do these provisions of the Constitu- 
tion and Code of California contravene the Federal Constitu- 
tion ? 

The defendants claim that they do, upon three grounds. 
Their contention is as follows: 

The defendant is a Federal corporation. Its franchise 
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is derived from the Federal Government. It is not, there- 
fore, subject to State taxation. And, since, upon the face of 
the assessment on which the plaintiff relies, the whole prop- 
erty of the corporation is assessed in gross and the value set 
upon the franchise cannot be determined, or separately ascer- 
tained, it follows that the whole assessment fails, and the tax 
cannot be collected. 

2. Neither the Constitution of the State, nor its Code, pro- 
vides for giving the defendants notice of the assessment of 
their property, nor opportunity to be heard therein. There- 
fore, they contravene that part of the Fourteenth Amend- 
ment which provides that no person shall be deprived of 
property without due process of law. 

3. The Constitution, in declaring that a mortgage shall, for 
the purposes of assessment and taxation, be deemed and 
treated as an interest in the property affected thereby, in the 
case of private property but not in the case of property of a 
railroad, or other quasi-public corporation, and in declaring 
further that, in the case of private property, the amount 
assessed to the owner shall be the value of the property, less 
the value of the mortgage interest, but in the case of railroad 
and other quasi-public corporations the whole value of the 
property shall be assessed without any deduction for the 
mortgage interest, violates that portion of the Fourteenth 
Amendment which provides that no State shall deny to any 
person within its jurisdiction the equal protection of the laws. 

This, I believe, is the statement of defendants’ positions in 
their logical order, and in that order I shall now examine 
them: 


[. ‘The first contention is met and rejected by the opinion 
of Mr. Justice Field, delivered in this case in the Circuit 
Court. 

I cannot hope to add anything to the reasoning of the 
learned Justice. 


Il. To the second contention, relating to notice and op- 
portunity to be heard in the assessment, the late decision of 
this Court in the Kentucky tax case, affords, if I have read 
and understood it aright, a complete answer. 
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The return in both cases, showing the property and 
values, is, in substance, the same. In both it is made by a 
designated officer of the road. In both it contains an enu- 
meration of the property of the corporation and its value. 
In both it is under oath. In both the making and present- 
ing the statement are, at once, a duty and a right of the com- 
pany. 

It has always been contended by the plaintiff that the 
presentation of this statement to the Board of Equalization, 
and the duty of the Board to receive and consider it, con- 
stituted a hearing of the company’s case by the Assessors. 
This view, as I understand it, has now met with the approval 
of tais Court. In the Kentucky case, the Court says: 


“This return, made by the corporation, through its officers, 
is the statement of its own case, in all the particulars that 
enter into the question of the value of its taxable property, 
and may be verified and fortified by such explanations and 
proofs as it may see fit to insert. It is laid by the auditor of 
public accounts before the Board of Railroad Commissioners, 
and constitutes the matter on which they are to act.” 


But, if this statement is not in itself a hearing, and the 
corporations are, under the Constitution, entitled to appear 
before the Board to be further heard, then it must be held 
that the statute, though silent on the subject, does not, by its 
silence, abridge or deny a right, which is otherwise fully 
guaranteed by the Constitution. In other words, if the Con- 
stitution secures to the taxpayer the right to appear before 
the Board and be heard, then it is the duty of the Board to 
hear him, even though the statute, in enumerating the duties 
of the Board, does not specify this one among them. This 
view is, as | understand it, the law announced by this Court 
in the Kentucky tax case, in these words: 


“If the plaintiffs in error have the constitutional right to 
such hearing, for which they contend, the statute is properly 
to be construed so as to recognize and respect it, and not to 
deny it. The Constitution and the statute will be construed 
together as one law.” 


If the taxpayer has thus guaranteed to him the right to be 
heard, all that is needed, to secure to him all he can demand 
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on the score of due process of law, is that he should have 
notice of the proceedings. 

This notice the statute amply affords. 

The statement made by the company is to be presented on 
or before the first Monday in April. It must, however, be 
presented after the tirst Monday in March, for, the statement 
is for the year ending on the first Monday in March. The 
Board cannot proceed to assess until after this statement is 
presented, or until the first Monday in April has passed, for, 
the law provides that, “if such officer or officers so designated 
shall fail to make and furnish said statement, said Board of 
Equalization shall fix the value and proceed to assess the 
property.” Clearly, then, the Board cannot proceed until 
the statement is presented, or the time for its presentation 
has lapsed. 

But, it is urged that the Board is not to meet and make the 
assessment on a day certain, but may make it at any time 
between the two given dates—the first Monday in April and 
the first Monday in May; and that, as they are not compelled 
to give the taxpayer notice of the particular moment, between 
those two dates, when they will make it, therefore, the tax- 
payer has no notice and opportunity to appear. But, the 
meetings of the Board are public. They are held at the State 
Capitol. If the company has failed to present its statement, 
it has forfeited its right to be heard, and it is immaterial at 
what particular point of time action is taken in the case. If, 
on the other hand, it has presented its statement, then it has 
submitted its case to the Board for action. If it desires fur- 
ther hearing, it is its business to inform itself, at the oftice of 
the Board, at what time its case will be taken up, and at what 
time it will suit the convenience of the Board to hear it. It 
stands in the position of a defendant in Court who has pre- 
sented and filed his answer. If he desires to be heard, when 
his case comes up, it is his business to inform himself as to 
when the Court, in the discharge of its duties, will take it up. 
It is yet to learn that, when a litigant has appeared in Court 
and filed his pleadings, it is not his duty to ascertain at what 
particular term, or day of the term, his cause will come up 
for hearing. It is yet to learn that, after an appeal has been 
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taken to this Court, for instance, the Court must, at the risk 
of denying the appellant due process of law, notify him of 
the exact day that his appeal will be heard. Of the condi- 
tion of the calendar, the meetings and adjournment of the 
Court, and the proceedings in Court in his case, the appellant 
must, at his peril, keep himself posted. 


Ill. The third ground of contention is, that our Constitu- 
tion denies the defendants the equal protection of the laws, 
in that, whilst it permits the deduction of the value of the 
mortgage interest in the assessment of private property, such 
deduction is inhibited in the assessment of the property of 
railroad and other quasi-public corporations. 

In defending the provisions of our Constitution, permit 
me, in the first place, to reply to an attack made upon it, 
which, if tenable, would place the organic law of California 
in a position ridiculous and absurd in the extreme. 

The learned Circuit Court, in examining the Constitution, 
finds it, according to its reading, to declare, in terms, that a 
mortgage is made, in all cases, for purposes of taxation, an 
interest in the property assessed; that this interest which, 
by the construction of the Court, is declared in all cases to 
belong to the mortgagee, must, nevertheless, in the case of 
railroad and other quasi-public corporations, be assessed to 
the mortgagor. : 

That I may state this position aright, I must beg leave to 
refer to the record. There, Mr. Justice Field, at pp. 88, 89, 90, 
and 99 says: 


“Tt[the Constitution] also declares that a mortgage, deed of 
trust, contract, or other obligation by which a debt is secured 
shall, for the purposes of assessment and taxation, be deemed 
and treated as an interést in the property affected thereby. 
And that, except as to railroad and other quasi-public cor- 
porations, in case of debts so secured, the value of the prop- 
erty affected by such mortgage, deed of trust, contract, or 
obligation, less the value of such security, shall be assessed 
and taxed to the owner of the property, and the value of such 
security shall be assessed and taxed to the owner thereof. 
* * * A mortgage, as seen by the provisions of the Con- 
stitution quoted above, is deemed and treated for the pur- 
poses of assessment and taxation as an interest in the prop- 
erty affected. * * * By the Constitution, a mortgage for 
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the purpose of assessment and taxation operates in like man- 
ner to transfer the mortgagor’s interest to the extent repre- 
sented by the amount secured. * * * If, by a mortgage 
on the property of railroad or quasi-public corporations, a 
taxable interest in such property is transferred by the cor- 
poration to another, or the whole interest is vested in him, 
the holder of such interest is exempted from taxation for it, 
and the corporation is assessed and taxed for it notwith- 
standing the transfer. * * * On what principle, or by 
what species of reasoning, a tax upon property can en upheld 
and assessed against a party, be the party a natural or an 
artificial person, when the taxable interest in it had, at the 
time of the levy of the tax, been transferred to another, I am 
ata loss tounderstand. * * * That the proceedings, by 
which the taxes claimed in these several actions were levied 
against the railroad companies on taxable interests with 
which they had parted was not due process of law, seems to 
me so obviously true as to require no further illustration. It 
goes almost without saying; and anv additional argument 
would rather tend to obscure a truth which should be evident 
upon the simple statement.’ 


The learned Justice concludes this charge against the Con- 
stitution by saying: 


“This position of the case was suggested to counsel on more 
than one occasion during the argument, and no answer was 
made toit. To every other position an answer was attempted, 
but to this none; and, as we think, for the best of reasons, 
because none was possible.” 


This position of the learned Circuit Court has never been 
taken by any of the numerous and eminent counsel for the 
defendant who have argued this cause here and elsewhere, 
and, I think, for the simple reason that the argument is based 
upon an obvious misreading and palpable misconstruction of 
the language criticised. This misreading and misconstruc- 
tion was pointed out in the Court below by counsel for the 
plaintiff, who said: 

“Now, I think that the reading of that would be very much 
improv ed by a change in the punctuation. As it stands, it 
reads: ‘A mortgage, deed of trust, contract, or other obliga- 
tion by which a debt is secured, shall, for the purpose of 
assessment and taxation, be deemed and treated j as an interest 
in the property affected thereby.’ There is a full stop there. 


We think it ought not to be there. [t oughttoread: ‘Shall 
be deemed and treated as an interest in the property affected 
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thereby, except as to railroad and other quasi-public corpo- 
rations.’ 

Counsel for defendant here are forced to abandon the posi- 
tion taken by the Cireuit Court by admitting that its reading 


of the Constitution is wrong, and the reading of the plaintiff 


right. Say counsel in the brief here at p. 30: 


“There is an obvious mistake in punctuation in the lan- 
guage I am about to quote. The period which ts placed after 
the word ‘thereby’ should haye been placed after the word 
‘corporations’ in the next line. * * In quoting ihe pas- 
sage in question, I shall, therefore, put the period after the 
word ‘corporations.’ It then reads as follows: ‘A mortgage, 
deed of trust, contract, or other obligation by which a debt is 
secured, shall, for the purposes of assessment and taxation, 
be deemed and treated as an interest in the property affected 
thereby, except as to railroad and other quasi-public corpora- 
tions.” 


Indeed, long before the argument of this cause at Circuit, 
the Supreme Court of California had construed this section 
of the Constitution and declared it to mean what the counsel 
for plaintiff contended for in the Court below, and what the 
counsel for defendant admit here. In the case of Central 
Pacific Railroad vs. State Board, 60 Cal. 35, 59, the Supreme 
Court had said: “ Reading the whole section, it seems very 
plain that as to mortgages, deeds of trust, contracts, or other 
obligations secured upon the property of railroad and other 
quasi-public corporations, they should not be deemed and 
treated as an interest in the property affected by them ‘for 
the purposes of taxation.’” 

Instead, therefore, of holding the Constitution to say that a 
mortgage is, in every case, an interest in the property, it must 
be held to say that, in the case of railroad and other quasi- 
public corporations, it is not such an interest. Thus read, 
the Constitution, whatever its other imperfections, is readily 
absolved from the absurdity of deliberately declaring, in one 
and the same breath, that certain property belongs to A, but 
shall, nevertheless, be assessed to B. 

But, it is next urged, that even if a mortgage be considered 
in the light of a mere charge upon the property affected, still, 
as the Constitution makes it an element of deduction in the 
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valuation of private property, and not in that of railroad 
property, there is here a plain and injurious discrimination 
against railroad property. The learned Circuit Justice states 
this position very clearly, at p. 92 of the record, as follows: 


“If any element which is taken into consideration in the 
valuation of the property of one party be omitted in the val- 
uation of the property of another, a discrimination is made 
against one and in favor of the other, which destroys the 
uniformity so essential to all just and equal taxation. Such 
an element exists where in the assessment of property sub- 
ject to a mortgage, the value of the mortgage is deducted if 
the property be owned by a natural person, and is not 
deducted if owned by a railroad corporation. And the Con- 
stitution of the State declares that, in the ascertainment of 
values as the basis of taxation, such deduction shall be 

allowed in the one case and denied in the other.” 


Before undertaking the defense of our Constitution upon 
this point, permit me first to observe, that, if to take an ele- 
ment into consideration in the valuation of certain property 
and to omit it in that of other property, or if, in valuing 
property, to permit a deduction for the owner’s debts, in cer- 
tain cases, and to forbid it in others, “destroys the uniformity 
so essential to all just taxation,” and isa sin against the Fed- 
eral Constitution, California is not the only State which has 
offended. 

The Code of Alabama of 1876, Section 362, Sub. 8, provides 
that “all money loaned, and solvent credits, or credits of 
value,” shall be assessed, Section 365, Sub. 3, speaks of assess- 
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ing “lien notes, mortgage notes, and other notes.” Under 
Section 372, in the case of building and loan associations, the 
notes and mortgages of the stockholders or members of 
such associations, given to the associations for purchase 
money or advances of stock made at the distribution of the 
funds thereof, are exempt from taxation. Yet, the Constitu- 
tion of the State provides that all property shall be assessed 
in exact proportion to its value, and the property of corpora- 
tions at the same rate. Const., Art. II, § 1, § 6. 

In Nebraska, the taxpayer is assessed for credits, but is 
allowed “to deduct from the gross amount of credits the 
amount of all bona fide debts owing by such person, company, 
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or corporation to any other person, company, or corporation 
7 * provided, that nothing in this section shall be so 
construed as to apply to any bank company, or corporation 
exercising banking powers or privileges.”” [Comp. St. 1881. 
Revenue, § 27, p. 404.) 

Precisely the same rule prevails in Illinois. [Revised 
1880, p. 873, § 27.] 

In Pennsylvania, “mortgages, money owing by solvent 
debtors * * * owned or possessed by any person or per- 
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sons whatsoever, except obligations given to banks 
for money loaned,” shall be taxed. Mortgages are exempt 
from all taxation except for State purposes, “ provided, the 
provisions of this Act shall not apply to building and loan 
associations.” [Laws of 1881, p. 99, § 1.] 

Further: “All mortgages * * * shall be exemptfrom all 
taxation except for State purposes, * * * provided that 
nothing in this Act shall be construed to apply to mortgages 
* * * given by corporations; provided, that this Act shall 
only apply to the Counties of Berks, Schuylkill, ete.’ 
{ Brightly’s Purdon’s Dig., 1369, § 83.] 

The basis of the whole argument of the learned Circuit 
Court, upon this question of discrimination, lies in the 
assumption that, in the levy of a property tax, the State is 


bound to treat railroad property precisely like other or 


private property, and is permitted to make no discrimina- 
tion whatever between them. 

If this be so, it is safe to say that there is hardly a State in 
this Union whose revenue system is not in danger of over- 
throw. There is hardly a State which does not apply to rail- 
road property a special mode, either of valuation, assessment, 
or taxation. 

In Alabama, the law fixes the minimum valuation of rail- 
road property—that minimum being a sum which, if placed 
out at interest, at eight per cent per annum, would yield the 
vearly net earnings of the road. [Code, § 383.] 

This system of valuation is applied to railroad property 
alone. No such minimum value, or mode of valuation, is 
applicable to other property. | 

In Arkansas, “the roadbed, water and wood stations, 
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stations, and such other realty as is necessary to the daily 
running operations of the road, shall be treated and esti- 
mated as personal property.” [Gantt Dig. 5099.) 

This treatment of realty as personal property is applied to 
the realty of railroads alone. Nosuch rule obtains as to other 
realty. 

In Connecticut, a railroad pays, in lieu of all other taxes, 
on its franchise, funded and floating debt, and property, a 
tax of one per cent on the market value of its stock and 
funded and floating debt, after deducting from such valua- 
tion the amount of cash on hand, and from the amount 
required to be paid, the amount paid for taxes on its real 
estate not used for railroad purposes. ‘The statute declares 
that the valuation so made shall be the measure of the value 
of such railroad, its rights, franchises, and property in the 
State. [Gen’l St. 1875, p. 717, § 46.] 

Note, here, that this mode, both of assessment and taxation, 
is special, and applicable to railroad property alone. The 
mode of valuing the property is special. The tax imposed— 
one per cent—may be more or less than that imposed upon 
other property in the State. If more, then, according to 
defendant’s theory, the company might complain; if less, the 
other taxpayers might feel aggrieved. 

In Delaware, a special tax is imposed upon incorporated 
‘ailroads, of ten per cent of their annual income; besides 
$100 for every engine, $25 for each pdssenger car, $10 for each 
freight car, and one half of one per cent upon the cash value 
of every share of stock. One particular road, the Philadel- 
phia, Wilmington and Baltimore Railroad, is allowed to pay 
a gross sum of $27,000 per annum in lieu of all taxes, with 
certain exceptions. [Codes 1874, p. 41.] 

In Kentucky, it is provided that railroads shall be assessed 
for taxation at the rate of $20,000 for broad gauge roads, and 
$10,000 for narrow gauge. They are to pay upon this valua- 
tion “the same rate of tax on the assessment as is levied by 
law on real estate.” [Genl. St. 1883, p. 744. |] 

In Maine, under the Act of 1880, ch. 249, the Governor 
and Council are to appraise the several railroads in the State, 
with their franchises, rolling stock, and fixtures, at their cash 


value, and upon this valuation to levy a tax of one per cen- 
tum. The Constitution requires all taxes upon real and 
personal estate to be apportioned and assessed equally, accord- 
ing to its value. 

In Michigan, the Constitution expressly declares that the 
Legislature may provide for the collection of specific taxes 
from railroad and other corporations. [Art. 14, § 10.] 

In Mississippi, the Constitution provides that taxation shall 
be equal and uniform—all property shall be taxed in propor- 
tion to its value. |Const., Art. 13, § 20.] 

The value of railroad property is ascertained by a Board in 
aspecial way; but, certain enumerated companies are allowed 
to pay a gross tax of so much per mile, “and,” says the Code, 
“the payment shall be in full of all State and county taxes.” 
[Revised Code, 1880, § 489, 597, 599, 607, 608. ] 

In Nebraska railroad property is assessed by a Board, and, 
says the statute, “such property shall, for the purpose of tax- 
ation, be deemed personal property.” [Com. St. 1881, p. 407, 
§ 39, 40.] 

In New Hampshire railroads are taxed specially; but rail- 
roads “the construction of which was commenced since the 
fifteenth day of September, 1868, or hereafter constructed in 
this State,” are exempt from taxation for ten years. [Gen- 
eral Laws, 1878, pp. 159, 160.] 

In Ohio a State Board assesses of railroads 
property, which shall be held to include roadbed, water and 
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all the personal 


wood stations, and such other realty as is necessary to the 
daily running operations of the road.” [Revised Stat. 1880, 
§ 2770.] 

In South Carolina the law provides that “the roadbed, 
right of way, station buildings, toll houses, structures, and 
real estate owned and necessarily used by anyrailroad * * 
* company in the prosecution of its business, shall, if the 
company be organized in this State, be treated as personal 
property.” [General St. 1882, § 179, 180. ] 

In Virginia the Constitution provides that “ taxation shall 
be equal and uniform; all property shall be taxed in propor- 
tion to its value.” [Const. of 1870, Art. 10,§1.] Yet, a spe- 
cial tax of fifty cents on $100 is laid “on the real and personal 
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property of every railroad and canal company.” [Code of 
1873, p. 349, § 8.] 

Now, if these various systems be not all wrong, what, in 
practice, becomes of “the uniformity” which, but a moment 
ago, we were told was so “essential to all just and equal taxa- 
tion?” Here is no uniformity, but the greatest possible diver- 
sity. And the special mode of valuation, assessment, and 
tuxation—or discrimination, if you please—if permissible, may 
be carried to any length. If it is proper for Connecticut and 
Maine to impose, by direct legislative enactment, a tax of one 
per cent on the value of railroad property, equally lawful is it 
to impose a tax of two, or five, or ten per cent. If the power 
exists, it isa sovereign power, and is limited only by the wis- 
dom and discretion of the sovereign. If it is lawful for Ken- 
tucky to fix, by direct legislative enactment, a valuation of 
$20,000 per mile upon every railroad, equally lawful is it to 
fix a valuation of $30,000, or $50,000, or $100,000. If it is lawful 
for Alabama to say that the minimum value of a railroad shall 
be a sum which would produce its net income upon a basis of 
interest of eight per cent, equally lawful is it, to say that the 
calculation shall be made upon the basis of interest at tive, 
or three, or one, or one tenth of one per cent. If it is lawful 
for New Hampshire to exempt certain railroads from tax- 
ation for ten years, equally lawful is it toexemptall railroads 
for the same period, or forever. If it is lawful for Virginia 
to impose, by direct legislative act, a special tax of fifty cents 
on the $100 of railroad property, equally lawful is it to impose 
a tax of $1, or $2, or $5, or $10 on the hundred. 

These various revenue systems of the States demonstrate 
that, in practice, at least, the rule of uniformity, which, it is 
stoutly maintained here, requires that railroad property shall 
not be burdened differently from other property, is seldom 
observed. Indeed, this course of legislation fully illustrates 
the language of this Court, speaking through Mr. Justice 
Field in the Delaware Railroad Tax Cases, 18 Wall., 231, that 
“the State may impose taxes upon the corporation as an 
entity existing under its laws, as well as upon the capital 
stock of the corporation or the separate corporate property. 
And the manner in which the value shall be assessed, and 


the rate of taxation, however arbitrary or capricious, are 
mere matters of legislative discretion.’ 

[It may be answered that these various revenue systems are 
all unconstitutional. It will, I think, require no little bold- 
ness to assert that so many States have legislated in ignorance, 
or in defiance, of the principles of the Federal Constitution 
or their own organic law of equality. At all events, the uni- 
versality of the practice of discrimination suggests, at least, 
some common ground of action, some common principle of 
legislation. That principle is, I conceive, the right of classi- 
fication of property in matters of taxation. The revenue 
systems of the various States show that it has been the prac- 
tice to classify railroad property—to make of it a class apart— 
and to apply to it special modes of valuation, assessment, and 
taxation, and to impose upon it special burdens, not applied 
to and not imposed upon any other kind of property. 

This right of classification I do not understand to be denied 
by the defendants; and, if it were, it is universally recognized 
and has been expressly sanctioned by this Court in the Ken- 
tucky tax case. Says the Court there: 

“There is nothing to forbid the classification of property 
for purposes of taxation and the valuation of different classes 
by different methods. The rule of equality, in respect to the 
subject, only requires the same means and methods to be 
applied fee beet to all constituents of each class, so that 
the law shall operate equally and uniformly upon all persons 
in similar circumstances. There is no objection, therefore, 
to the discrimination made as between railroad companies 
and other corporations in the methods and instrumentalities 
by which the value of their property is ascertained. The 
different nature and uses of their property justify the dis- 
crimination in this respect which the Legislature has seen fit 
to impose. 

W hat is there then to inhibit the State of California from 
classifying the property of railroad and other quasi-public 
corporations, and applying to it a system of valuation and 
taxation different from that applicable to private property? 
The fact that such property is affected with a public use 
affixes to it, at once, a badge to distinguish it from other 
property. It is, by its very nature, made to enjoy special 
privileges and to bear certain special burdens not enjoyed or 
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borne by other property. The use of property dedicated toa 
public use is subject to be regulated by the public—a burden 
not imposed upon strictly private property. The enjoyment 
of such property carries with it the right of eminent domain, 
which is not accorded to the enjoyment of strictly private 
property. As an agency of the sovereign, it enjoys certain 
sovereign attributes and is subjected to a certain correspond- 
ing sovereign control. And the fact that it is an agency of 
the sovereign, an instrument of State, might well, in the wis- 
dom of the sovereign, lead to its absolute exemption from any 
other public burdens than such as necessarily attach to it. 
But, if such an exemption would be no discrimination of 
which other property could complain, so, an unfavorable 
discrimination by which it is burdened is not a ground upon 
which it can complain. But grant the power to make a 
discrimination, and the question of advantage or disadvan- 
tage becomes at once immaterial. 

Certain objections are made, however, to the classification 
contained in our Constitution, which | purpose, now, briefly 
to consider. : 

[t is urged, in the first place, that, whilst the Constitution 
might have classified—and properly classified—the property 
essential to the operation of the railroad, yet, if the classifica- 
tion extends to all the property of the railroad company—as 
well that which is essential to the operation of the road as 
that which is not-—then the classification is vicious and void. 
This claim is put forward on the strength of the fact that 
this defendant owns certain lands, which are said to be farm- 
ing and grazing lands, not connected with the operation of 
its railroad. 

| answer, that the Southern Pacitic Railroad Company was 
never organized to go into the business of farming and graz- 
ing; that, when the Constitution was framed, its authors 
could not be supposed to know that the Southern Pacific 
Railroad Company had transcended the limits of its charter 
to go into the more seductive paths of agricultural and pas- 
toral pursuits. The only legitimate business of the corpora- 
tion was and is to operate a railroad. ‘To that all its property 
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and all its corporate actions must be made subservient. If 
the company owns an Office in the City of San Francisco in 
which its books are kept, its tickets sold, its funds received 
or disbursed, its general business centered and distributed, 
that office, though real property, removed from any actual 
line of railroad, is yet, in every sense, railroad property, as 
essential to the proper conduct of the business of the coin- 
pany as is the rail upon the roadbed, the signal upon the 
switch, or the roundhouse at the station. . 

By the very Act of its incorporation—the statute of 1861— 
the company has no power to hold real property, other than 
such as is “necessary for the construction, completion, and 
maintenance of such railroad,” and, if it may take voluntary 
grants of real estate, still these must be confined to such as 
are made “to aid and encourage the construction, mainte- 
nance, and accommodation of such railroad.” The whole of 
its property is thus made to subserve the road. Its real 
estate is but an adjunct to the road, a help, an aid—which 
the corporation is allowed to hold only because it is an aid 
to the road. It, like the road, is dedicated to and subserves a 
public use. 

In the Kentucky tax case, the special mode of taxation 
applicable to railroad corporations, was justified and upheld 
by this Court upon the ground of classification of property; 
yet, we find that the classification was not confined to prop- 
erty actually used in the operation of the road. The words 
of classification, as,with us, comprised the whole property of 
the corporation. Said the statute: 

“The President or other chief ofticer of each railroad com- 
| fii diat: tii tieaind > wide  f 
length of such railroad, including the length thereof beyond 
the limits of the State, and designating its length within this 
State, and in each county, city, and incorporate town there- 
in, together with the average value per mile thereof, sek teas 
including engines, and cars, and a list of the depot grounds 
and improvements, and other real estate of the said company, 
and the value thereof.” 


And the complaint was brought to recover the taxes as- 
sessed on “defendaunt’s line of railroad lying in this State 
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* * together with the rolling stock, engines, cars, depot 
grounds, improvements, and other real estate.” 

But, grant that the grazing and farming lands of the com- 
pany could not properly be classified with and as strictly rail- 
road property, what follows? Simply this, that, in classifying 
railroad property, the Constitution uses descriptive words, 
which, being too broad, include, with property which is 
strictly classifiable, some property which can not properly be 
classified with it. But, does it follow, therefore, that the clas- 
sification must utterly fail? Does it follow that the purpose 
of the framers of the Constitution must be wholly frustrated, 
because, in doing what they legitimately could do, they 
coupled with it an attempt to do what they legitimately 
could not do? Must such a result follow, when the bounds 
between the exercise of legitimate power and illegitimate 
assumption are as easily defined as they are here? Let it be 
observed and remembered that the two classes of property 
of railroad companies—the railroad proper, which it is 
admitted can be classified, and these outside lands, which it 
is claimed can not be classified—are, by the Constitution, 
subjected to two absolutely distinct systems of assessment. 
Kach is assessed separately, at different times and by differ- 
ent officials. The railroad proper is assessed by the State 
Board of Equalization, and its description and value is set 
down in their books. The outside property is assessed by 
the locai Assessors, and its description and value is set down 
in their books. Thus, the two classes of property are always 
kept separate. 

Now, for the taxes upon these outside lands, no claim is 
made in this action. On the contrary, it is found as a fact, 
that upon these lands, whose presence in the classification is, 
it is claimed, the only element which renders the whole clas- 
sification void, the taxes have been fully paid. [See the twen- 
ty-sixth finding, record, pp. 72, 73.]| The only tax involved 
here is a tax upon the road—property which, it is not denied, 
is properly classified. 

Why, then, shall not the classification as to the road hold 
good? ‘The part of the classification which is claimed to be 
bad can be readily eliminated—nay, has already been elim- 
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inated by the action of the defendants themselves. Why, 
then, shall not the classification stand as to the balance, 
which is confessedly good? Why shall the defendants be 
permitted to escape taxation upon the good part, when they 
have already taken the bad out of the controversy by volun- 
tarily paying the taxes upon it? 

A striking and pertinent illustration and application of 
the proposition that | am now trying to establish is found 
in the case of the State Freight T'ax, Pennsylvania case. 
There, the State of Pennsylvania had passed a law imposing 
an indiscriminate tax upon all the freight carried by rail- 
ways in Pennsylvania. Now, the State could constitutionally 
Impose the tax upon freight received for carriage wholly 
within the State, but not upon freight received for carriage 
to or from any part outside the State. Did it follow that the 
whole tax was void? No; the good was separated from the 
bad. 

Permit me to read the epitome of the case from this 
opinion of Mr. Justice Miller in Stanley vs. The Supe rvisors, 
in 105 U. S., because it sets forth clearly and distinctly 
the point which | am now addressing myself to. The 
Court said here: 


“Phe case of the State Freight Tax, 15 Wallace, 232, 
arose out of a statute of Pennsylvania which attempted 
to impose a tax on commerce forbidden by the Constitu- 
tion of the United States. The Act imposed a tax upon 
every ton of freight carried by every railroad company, 
steamboat company, and canal company, doing business 
within the State. The railroad companies who contested the 
tax presented a statement, which separated the freight trans- 
ported by them between points solely within the State, and 
limited to such destination, and that which was received 
from or carried beyond those limits. This Court held the 
latter to be void as a tax on interstate commerce, and did 
not declare the whole tax or the whole statute void. It said: 
lt as not the purpose of the law. hut its effect, which we are nou 
considering, nor 1s it at all material that the tax is levied upon 
all freight, as well that which is wholly internal as that 
embarked in interstate commerce. ‘The conclusion of the 
whole is that, in our opinion, the Act of the Legislature of 
Pennsylvania of August 25, 1864, so far as it applies to articles 
carried through the State, or articles taken up in the State 
and carried out of it, or articles taken up without the State 


and brought into it, is unconstitutional and void. The same 
language is repeated in Erie Railway Company vs. Pennsyl- 
vania, decided at the same time. Both cases were remanded 
to the State Court for further proceedings, in conformity with 
the opinion, which could only mean to enforce the tax on 
transportation limited to the State, and not on interstate 
commerce. This is a clear case of distinguishing between 
the articles protected by the Constitution of the United States 
and those which were not, though nothing in the lanquage of 
the statute authorized any such distinction.” 


_ IT submit that this is a parallel case to the one at bar. 
There, the State imposed an indiscriminate tax, part good, 
part bad. The taxpayer came into Court, and showed what 
part was good and what part bad—what part the State could 
impose and what not. The Supreme Court said that, although 
the tax was a unit, yet, as the good could be readily segre- 
gated from the bad, they would leave the good to stand, and 
simply eliminate the bad. So, I say here, if we grant that 
the inclusion of the farming and grazing lands of the com- 
pany, in the class of railroad property, is not permissible, 
still, as the strictly railroad property is properly classified, 
the classification made by the law will stand as to the latter, 
and the former alone will be excluded. 

But, it is further urged that the Constitution shows upon 
its face that-the classification is of persons and not of prop- 
erty, because the language used does not, in terms, speak of 
railroad property, but of property of railroad corporations. 

The Constitutional Convention knew that, as a matter of 
fact, railroad property is now universally owned by railroad 
corporations. They knew, what was an unquestionable fact, 
and what this record does not negative, but, on the contrary, 
inferentially, at least, establishes, that at the time they wrote 
there was no railroad property in California which was not 
owned by a railroad corporation. It is true that certain 
statutes of the State were given in evidence here, granting to 
certain individuals railroad franchises; but the case shows 
that such roads have never been built—never have had any 
existence as property. The phrase, then, “the property of 
railroad corporations,” was, at the time it was used in Cali- 
fornia, the equivalent of “all railroad property.” It is true 


that, since the Constitution was adopted, an insignificant 
local road of 26) miles in length has, under foreclosure pro- 
ceedings, passed into the hands of a private individual. But, 
it is submitted, that this unusual, and, no doubt, merely tem- 
porary mode of ownership, does not destroy a classification 
which, when made, was made by words which then aptly 
described, and in the ordinary course of things are well cal- 
culated to describe, the property intended to be classified. | 
submit upon this question two propositions: First, if in mak- 
ing a Classification, the law-maker uses language sufficient, 
according to the ordinary course of things, to describe the 
property intended, the classification does not fail from the 
fact that some insignificant part of the property intended is 
not covered by the descriptive words used; and, secondly, if, 
in making a classification, descriptive words are used which 
are at the time sufficient to include and cover the whole of 
the property classified, the classification is not avoided and 
annulled, because, subsequently, some insignificant portion 
of the property is, by an unusual and extraordinary course 
of dealing, withdrawn from the scope of the descriptive 
words. 

In the Kentucky tax case, this Court, as already stated, 
upheld the system of taxation on the ground of classification 
of railroad property; yet, the descriptive words, by which 
the classification was made, were not “railroad property,” but 
“the property of railroad companies;” and the whole tenor of 
the statute shows that the system presented could only be 
applied to the property of corporations owning railroads. The 
very title of the statute is: “An Act to prescribe the mode 
of ascertaining the value of the property of railroad ‘com- 
panies for taxation and for taxing the same.” The first sec- 
tion provides for a report, which can only be made by “the 
President or chief officer of each railroad company or other 
corporation owning a railroad,” while the fourth provides for 
a notice to be given to “each railroad company of the amount 
of its assessment.” 

It is perfectly apparent that this Court understood the 
words “railroad property” and “property of railroad com- 
panies,” to mean one and the same thing; for, they declare 


the Act to have classified railroad property and say: “in the 
legislation of Kentucky on the subject, railroad property is 
classed by itself,’ when, as I have shown, the Act throughout 
speaks of the property of railroad corporations, and never in 
terms of “railroad property.” Now, I ask, would the Court 
have listened to the argument that there was no classifica- 
tion, because the Act did not speak of property, but of par- 
ticular owners of property? Could it have been successfully 
urged here that there was no classification, because private 
persons, as well as corporations, might own a railroad”? 
Would the Court have declared the classification void, though 
it had been shown that, after the passsage of the statute, some 
private person had bought an insignificant portion of a Ken- 
tucky railroad? 

The truth is that the words “ railroad property ” and “ prop- 
erty of railroad companies,” are universally understood to 
mean one and the same thing. 

If these views are correct, they dispose of this branch of 
the case, for, if it is once admitted that railroad property is 
classifiable, and that our Constitution has classified it, then, 
any system of taxation applied to it, however discriminatory, 
does not fall within the inhibition of the Fourteenth Amend- 
ment. 

There is another view of this subject of classification which, 
to my mind, is no less conclusive. The same law which 
provides for the assessment of mortgages, may classify them 
according to their distinctive characteristics; and may, ac- 
cording to the wisdom of the legislators, exempt a certain 
class altogether from taxation. This is what has been done 
here. 

The history of the Constitution of 1879 shows that the pro- 
visions regarding the taxation of mortgages arose from a 
public desire to subject the lenders of money to the burdens 
of taxation. This was accomplished by declaring that a 
mortgage should be deemed and treated as an interest in the 
property affected, and “assessed and taxed to the owner 
thereof,” and, in order to avoid double taxation, that the 
residue only of the property—the value of the property less 
the value of the security—should be assessed to the mort- 


gagor. When the Convention had reached this point, they 
were reminded that there were mortgages made by rail- 
road and other quasi-public corporations of the State, to 
secure large amounts of bonds owned inall parts of the 
world. 

The difficulties of making the general provisions of the 
Constitution applicable to the mortgages of these corpora- 
tions, were, at once, apparent and insuperable. The mort- 
gages of the Central Pacific Company, for instance, covered 
property in the State and outside of the State. Those of the 
Southern Pacific Company, besides the railway, depots, and 
grounds, covered a large quantity of personal property, such 
as “machinery, weighing scales, and tools.” It affected a 


land grant of eleven million acres of land--a land grant. 


partly earned and partly unearned, partly patented and 
partly unpatented, the title to a portion of which only had 
vested in the company, the rest remaining in the Govern- 
ment—a land grant continually shifting in its proportions, 
increasing, on one side, by new patents received from the 
Government, and decreasing, on the other, by sales made by 
the company. 

When the Convention came to face the problem of appor- 
tioning the value of these mortgages among the various coun- 
ties of the State; how it should be deducted from the various 
parcels of the companies’ property; how much of it was to be 
borne by the main trunk, how much by the branch roads, 
how much by the depot grounds and yards, how much by 
outlying lands, how much by the personal property; when 
they added to these difficulties the fact that the mortgages 
covered bonds that might issue in the future, or might, at 
any time, be redeemed, and that it was impossible for any 
Assessor to ascertain how many bonds were actually outstand- 
ing, or who or where were the owners of. them; when they 
added the fact that the mortgages upon the Central Pacific 
Railroad covered property partly in the State and partly 
out of the State, and that it was extremely difficult, if not 
impossible, to ascertain what relative proportion of the secur- 
ity was in the State and what out; when, I say, the framers 
of the Constitution were brought face to face with these ob- 
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stacles, they readily perceived that the general scheme of 
taxation could not apply to the mortgages of these railroad 
companies, 

In seeking a way out of these difficulties, in endeavoring to 
devise a plan which would, at once, carry out the wishes of 
the people as to taxing mortgages, without producing double 
taxation, and would, still, be applicable to the immense prop- 
erty of these railroad corporations, the Convention had its 
attention called to the fact—a fact of public notoriety, spread 
upon the records of every county in the State—that the mort- 
gages given by these companies contained a covenant that the 
mortgagors, themselves, should pay all taxes imposed upon 
the property mortgaged, and discharge every lien or burden 
thereon that might have priority of the mortgage. In this 
covenant was found a ready solution of the difficulty. In the 
light of its obligations, it was perfectly apparent that the 
assessing of the mortgage separately to the mortgagee and the 
residuary interest merely to the mortgagor would be an idle 
ceremony, and would accomplish none of the objects which 
the Convention had in view. It would not have the effect of 
imposing a tax upon the mortgagee, since, by virtue of the 
covenant, he could always make the mortgagor pay the tax. 
And, as to the companies, it could not, for the same reason, 
lighten their burden of taxation. Since they were under obli- 
gation to pay the whole tax—as well that imposed upon the 
interest covered by the mortgage as that upon the residuary 
interest—it could be productive of no conceivable benefit 
to them to have these two interests assessed separately, 
and of no conceivable injury to have them assessed in lump. 
The result, in the end, upon the amount of taxes they 
should pay, would be precisely the same. In both cases, 
their burden of taxation would be precisely the same. The 
Convention, therefore, resolved that the mortgages of these 
companies should not be assessed; that their property should 
be assessed as a unit, whilst the property of other persons was 
assessed in fractions—part to the mortgagor, part to the mort- 
gagee. | 

Thus, the Constitution classified mortgages for the purposes 
of taxation. Subjecting one class to taxation and exempting 
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the other. Subjecting to taxation that class in which the 
mortgagee might be bound to pay the tax, and exempting 
from taxation that class in which the mortgagee was, by the 
very terms of the mortgage, placed beyond the reach of tax- 
ation. ‘The scope and object of their labors will be at once 
apparent if, according to ancient practice, we place together 
in the shape of a preamble, the law and the reason of the 
law, thus: 

“Whereas, it is desirable that the lenders of money upon 
mortgages should pay taxes ye the value of their mort- 
gages, therefore, be it enacted, that a mortgage shall be 
deemed and treated, for purposes of assessment, as an inter- 
est in the property affected thereby, and the value thereof 
shall be assessed to the mortgagee, and the value of the resi- 
due, only, shall be assessed to the owner of the property. 
But, whereas, the mortgages of railroad and other quasi- 
public corporations contain a covenant by which the mort- 
gagor is obligated to pay the tax upon the whole property 
mortgaged; and, whereas, in view of this covenant, it would 
be idle to assess the mortgage interest to the mortgagee, for, 
that interest being an interest in the property mortgaged, the 
mortgagor is bound, by the terms of the covenant, to pay the 
taxes thereon; and, whereas, since the mortgagor is bound 
to pay the taxes upon the whole property, nothing would be 
accomplished in the end, by assessing any part of it to the 
mortgagee; therefore, be it enacted, that, in the case of: mort- 
gages of railroad and other quasi-public corporations, the 
whole property shall be assessed to the mortgagor, and the 
mortgage shall not be assessed at all. 


Thus were railroad mortgages classified. For these reasons 
they were withdrawn from the system of taxation applicable 
to ordinary mortgages. It is submitted, that the reasons are 
proper and the classification valid. 

The answer given by the defendant to these views is, that 
the covenant in the mortgage has not the meaning which | 
ascribe to it. In other words, they affirm that, under the Con- 
stitution and laws of California, if a mortgage were assessed 
to the mortgagee, the mortgagor would not be obligated to 
pay the tax thereon, though the mortgage contained this 
covenant. 

This is a question of the effect of the Constitution and laws 
of California,and is expressly decided against the contention 
of the defendant by the decision of the Supreme Court of that 
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State, in Beckman vs. Skaggs, 59 Cal. That decision settles 
the law of California precisely as | contend it to be. 

Upon the ground of classification, then—whether of rail- 
road property or of mortgages—the system of taxation applied 
in California to railroads is, it is submitted, entirely legiti- 
mate and constitutional. 

The case of the plaintiff in error, so far as any Federal ques- 
tion is concerned, might well rest here. But, it may not be 
amiss to say a few words as to the positions assumed by the 
defendants. The shield behind which they attack the Con- 
stitution and laws of California is the Fourteenth Amend- 
ment. They argue that that amendment guarantees to every 
person within the jurisdiction of the State the equal protec- 
tion of the laws; that a corporation is a person; therefore, it 
must receive the same protection as is accorded to all other 
persons, in like circumstances. 

The special argument advanced is, that if an individual 
owns property, and a corporation owns precisely the same 
kind of property, the law protects them both equally in the 
use and enjoyment of that property: and for the protection it 
affords the corporation, the Government can demand no 
greater or different return in the shape of taxes than if 
demands from the individual. 

That argument I beg leave to controvert. | venture to 


affirm in broad terms that the general practice, at least of the 


States of the Union, shows that a State may demand taxes 
from a corporation, when, under the same circumstances, 
it asks none from an individual. 
To illustrate: The Constitution of California provides for 

a tax on incomes. No one denies the power to impose and | 
collect such a tax. Income may be either the total returns 
which a person receives from property during a given period, 
or the net revenue after deducting all expenses incurred in 
the care or management of the property. In either case, the 
rule of equality contended for by the defendant would com- 
pel the State, if it taxed the income of any corporation derived 
from given property or business, to tax the income of all 
individuals derived from the same kind of property or busi- 
ness; for, if both the corporation and the individual are enti- 
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tled to the equal protection of the law, the State cannot tax 
the corporation, while exempting the individual as to things 
which are essentially the same—income from the same sources. 

But the taxing system of many of the States shows that the 

| practice has been the other way. 
H In Delaware, it is provided “that all railroad and canal 
i companies incorporated under the laws of the State,” etc., 
Ht shall pay “a tax of ten per centum upon the net earnings or 
income received * * * during the preceding year.” [Re- 
vised Codes, 1874, p. 41.] 

No provision is made for taxing incomes derived from raii- 
roads or canals owned by private persons. 

In Massachusetts, “the Tax Commissioner shall 
ascertain and determine the net profits or gains of each cor- 
poration from which a reportisrequired * * * and shall 
assess a tax of four per cent upon the amount thereof.” 
[ Pub. Stat., 1882, p. 140, §45.] 

In North Carolina, express and telegraph companies pay 
two per cent on their gross earnings. [Battles’ Revision, 
1873, p. 783, §93.] 

i In Pennsylvania each railroad, canal, and transportation 
t company “shall pay a tax of three fourths of one per cent 
it | upon the gross receipts of said company.” [Brightly’s Pur- 
don’s Dig., p. 1384, $161. } 

i In Rhode Island, telegraph and telephone companies pay 
i | one per cent of their gross receipts, “ which sum shall be in 
| lieu of all other taxes upon its lines and personal property.” 
[Pub. Stat., p. 84, §10.] 

In Tennessee, “each railroad company and every other 
incorporated company except charitable and religious, doing 
business in this State, shall pay into the treasury of the State 
| six mills on the dollar on the amount of the net earnings of 
| such railroad company,” ete. [Stat. 1871, $553, Sub. 67.] 

Thus it is apparent that, in not a few of the States, a tax is 
imposed upon the incomes of corporations, when, under the 
same circumst: ces, none is imposed on individuals. 

| It may be contended here—indeed it was so urged in the 
i Court below—that, in the matter of the equal protection guar- 
| anteed to corporations by the Fourteenth Amendment, a dis- 
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tinction must be drawn between property and incomes; that, 
whilst no discriminating tax can be levied upon the property 
of the corporation, it may be so levied upon its income; that, 
whilst, though the income of the corporation and the individ- 
ual be derived from the same property, you may discriminate 
between them, yet the property itself must be treated just 
alike. But, I submit, that if the State may legitimately lay 
a tax upon the income of a corporation, whilst it lays none 
upon that of the individual derived from the same property, 
so may it legitimately lay a tax upon the property itself of the 
corporation, whilst it imposes none upon that of the individ- 
ual. If the rule of equality demands that the property be 
taxed alike, it clearly cannot permit the incomes from the 
property to be taxed differently. If the State may make one 
kind of discrimination, it clearly can the other. What a 
mockery of a law would that be which, whilst pretending to 
discharge the duty of equal protection to the farms of A and 
b, should lay a tax of ten per cent or fifty per cent upon the 
income which A derives from his farm and none upon that 
which B derives from his! 

To my mind, the fallacy, if I may be permitted so to term 
it, of the argument, lies in the assumption that corporations 
are entitled to be governed by the same laws that are apphi- 
cable to natural persons. This, it is said, results from the 
fact that corporations are persons, and that the last clause of 
the Fourteenth Amendment refers to all persons, without 
distinction. 

The defendants have been at pains to show that corpora- 
tions are persons, and that, being such, they are entitled to 
the protection of the Fourteenth Amendment. There was 
scarcely need of the array of learning and elaborate disquisi- 
tion which has been displayed on this point. Of course, cor- 
porations are persons, and, of course, they are protected by 
the Fourteenth Amendment. No one, 1 presume, has ever 
questioned it. The question is: Do - that amendment place 
corporations upon a footing of equality with individuals? 

Blackstone says: “ Persons also are divided by the law into 
either natural persons or artificial. Natural persons are such 
as the God of Nature formed us; artificial are such as are 


created and devised by human laws for the purposes of soci- 
ety and government, which are called corporations or bodies 
politic.” [Book I, p. 123.] 

This definition suggests, at once, what it would seem unnec- 
essary to dwell upon, that, though a corporation is a person, 
it is not the same kind of person asa human being, and need 
not, of necessity—nay, in the very nature of things can not— 
enjoy all the rights of such or be governed by the same laws. 
When the law says: “Any person being of sound mind and 
of the age of discretion may make a will,” or, “any person 
having arrived at the age of majority may marry,” | presume 
the most ardent advocate of equality of protection would 
hardly contend that corporations must enjoy the right of tes- 
tamentary disposition or of contracting matrimony. 

The equality between persons spoken of in the Fourteenth 
Amendment obviously means equality between persons of 
the same nature or class, and not equality between persons 
whose very natures are absolutely dissimilar—equality be- 
tween human beings, if the rights of natural persons are 
involved; equality between corporations of the same class, if 
the rights of artificial persons are involved. The whole his- 
tory of the Fourteenth Amendment demonstrates beyond 
dispute that its whole scope and object was to establish equal- 
ity between men—a possible result; and not to establish 
equality between natural and artificial beings—an unattain- 
able result. 

The evolution of the Fourteenth Amendment began with 
the first Civil Rights Bill, which provided that: 

“All persons dorn in the United States * * are hereby 
declared to be citizens of the United States, and such citizens 
of every race and color * * shall have the same right 
in every State and Territory in the United States to make 
and enforce contracts, to sue, be parties,and give evidence, to 
inherit, purchase, lease, sue, hold, and enjoy real and _ per- 
sonal property, and to the full and equal benefit of all laws 
and proceedings for the security of person and property as is 
enjoyed by WHITE citizens.” 


That this law was intended to establish equality between 
men in their individual capacity, and had no reference to 
equality between men and corporations, is too plain for argu- 


ment. The law took the rights of a white citizen as the 
standard of measurement, and simply commanded that the 
rights of all other citizens, whatever their race or color, 
should be equal to his. 

After the adoption of the Fourteenth Amendment, Con- 
gress passed the second Civil Rights Bill, by which they at 
once gave legislative interpretation and enforcement to the 
amendment. They provided that: 

“All persons within the jurisdiction of the United States 
shall have the same right*in every State and Territory in the 
United States to make and enforce contracts, to sue, be par- 
ties, give evidence, and to the full and equal benefit of all laws 
and proceedings for the security of persons and property as 
is enjoyed by white citizens, and shall be subject to like pun- 
ishment, pains, penalties, taxes, licenses, and exactions of 
every kind and to none other.” 


That this, again, was intended to establish equality between 
natural persons, is, to my mind, equally plain. The stand- 
ard taken by the law is a white citizen and his rights and 
obligations. ‘To this standard the law raises the rights and 
by it measures the obligations of all persons within the State 
or Territory. Could Congress have, by any possibility, meant 
to confer upon artificial persons the same rights in the re- 
spects enumerated as were enjoyed by white citizens? Could 
they, for instance, have meant that a corporation should 
have the same right to “give evidence” as a white citizen ? 
And, as to making contracts, may not the State which creates 
corporations, impose certain limitations upon their right or 
power to make contracts? Because the right of a white citizen 
to make a contract extends to al] things not forbidden by law, 
must the right of a corporation be coextensive with it? Under 
this leveling statute was it intended to abolish the right of a 
State to impose terms and limits upon its own creatures? 
Again,as to burdens: The statute says that the taxes, licenses, 
and exactions of every kind, and none other, which are 
demanded from white citizens, shall be demanded from all 
persons within the State or Territory. Here, again, the bur- 
den to which a white citizen is subjected is the standard of 
measurement. ‘To justify a tax, license, or exaction, it must 


first be shown that it is demanded from white citizens. If itis 
not, it cannot be demanded from any other person within the 
State. Was this meant to apply to corporations? Was it 
intended that corporations should be subjected to no tax, 
license, or exaction that was not imposed upon white citi- 
zens, “any law or statute * * * to the contrary notwith- 
standing?” It is certain that this law has never been so 
understood or interpreted by any State. And if it is now so 
to be interpreted, what, I ask, is to become of the vast mass 
of legislation in all the States by which taxes, licenses, and 
exactions are demanded from corporations where none 
whatever is demanded from white citizens? ‘To take a 
single illustration: By a statute of Massachusetts every sav- 
ings bank incorporated under the laws of the commonwealth 
pays a tax of one and one half per cent on its deposits. No 
such tax is imposed upon any individual, or white citizen. 
This Court has held that this was a tax on the corporation— 
the person. It said: “The subject-matter to be taxed is the 
corporation, and the average amount of deposits within the 
period named furnishes the basis of computing the amount.” 
[f the corporation is, under this law, to be subjected to such 
taxes as are imposed upon white citizens, and none other, how 
could this tax in Massachusetts be upheld ” 

That the Fourteenth Amendment was intended to secure 
equality between persons which, in the nature of things, were 
equal, and not between one class of persons and another 
class entirely dissimilar, seems so plain that the defendants 
themselves are, at times, compelled to admit it. As good a 
definition as I could desire of the meaning of the words 
“equal protection of the law,” I find in the arguments for- 
merly delivered here in the San Mateo case by the learned 
gentlemen opposite. 

Mr. Sanderson there says: “I believe that the clause in 
relation to equal protection means the same thing as the 
plain and simple yet sublime words found in our Declaration 


of Independence, ‘all men are created equal.’ Not equal in 


physical or mental power, not equal in fortune or social posi- 
tion, but equal before the law.” Mr. Edmunds, speaking, on 
the same occasion, of this amendment, said that it was a 
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“broad and catholic provision for universal security, resting 
upon citizenship as it regarded political rights, and resting 
upon humanity as it regarded private rights.” 

To these lofty sentiments 1 beg leave to give my humble 
concurrence. To these, as correct statements of the broad 
meaning and generous scope of the Fourteenth Amendment, 
I yield my fullest assent. Standing in this presence, I 
would not attempt to dwarf the proportions of that historic 
provision by seeking to restrict its beneficent operation 
toa particular class or race. No. The law is as broad as 
humanity itself. Wherever man is found within the vast 
confines of this Union, whatever his race, religion, or color, 
be he Caucasian, African, or Mongolian, be he Christian, 
infidel, or idolater, be he white, black, or copper-colored, he 
may take shelter under the shadow of this great law as 
under a shield against individual oppression in any form, 
individual injustice in any shape. It is a protection to all 
men, because they are men, members of the same great 
family, children of the same omnipotent Creator. In its 
comprehensive words I tind written by the hand of a nation 
of sixty millions, in the firmament of imperishable law, the 
sentiment uttered more than a hundred years ago by the 
philosopher of Geneva, and reéchoed in this country by the 
authors of the Declaration of the Thirteen Colonies, pro- 
claiming to the world the equality of man. And, realizing 
the dream of the poet, the philosopher, and the philanthro- 
pist, it may be that this great statute is destined to usher in 
the dawn of that era, when national antipathies and animos- 
ities shall be appeased, national boundaries and barriers 
obliterated, and, under a system of universal justice, man 
shall be allowed to claim from man, in all climes and in all 
countries, equal protection, equal security, and equal rights. 

What, then, must a State of this Union do, in order to bear 
its share in carrying out the behests of this great command- 
ment, that all men shall be equal—shall receive the equal 
protection of the laws? The State must see to it that no 
man, no class, no order of men are granted privileges, immu- 
nities, distinctions which are denied, upon the same terms, to 
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others; that no rank or superiority is accessible to one which 
is not, upon equal conditions, within the reach of all; that 
no badge of invidious discrimination or humiliating inferi- 
ority is affixed to any, the humblest member of the common- 
wealth. The State must see to it that the avenues leading to 
happiness are left equally open to all; that whatever pursuit 
is lawful for one is lawful equally for all; that whatever hopes, 
aspirations, ambitions are licit for the most exalted, shall be 
equally licit for the most humble; that into whatever paths 
leading to profit, place, or honor one man may venture to tread, 
all may, upon an equal footing,enter. To attain and accom- 
plish these ends in all the States is, | conceive, in some 
degree, the object of the Fourteenth Amendment. Its mis- 
sion was to raise the humble, the down-trodden, and the op- 
pressed to the level of the most exalted upon the broad plane 
of humanity; to make man the equal of man; but not, as | 
imagine, to make the creature of the State—the bodiless, 
soulless, impalpable, and mystic being, called a corporation— 
the equal of the creature of God. 

But, it is said that a corporation is composed of human 
beings, that these human beings do not cease to be such by 
becoming members of the corporation, that they still continue, 
therefore, to be entitled as before to the equal protection of 
the laws. But, I answer, that, by the very act of incorpora- 
tion, these human beings receive rights, immunities, privi- 
leges, which form a part of the sovereign attributes of the State, 
and which are not enjoyed by any man in his individual 
capacity. By the very act of incorporation the equality be- 
tween the corporate body—the group of corporate members, if 
you please—and isolated individuals is effectually destroyed. 
To enumerate no other, the State may grant to the corpora- 
tion the right of eminent domain—a right which is possessed 
by no individual in the State. They, the corporation—or, if 
you please, the group of corporate members—take these dis- 


criminating privileges in their corporate capacity, asserting, 
and properly, that the equality between men is not thereby 
destroyed, because the privileges are granted to the corpora- 
tion and not to the individuals; and, yet, when it comes to 
discriminating burdens imposed upon the corporation—or, if 
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you please, the group of corporate members—they claim that 
the burdens are imposed upon the individuals and not upon 
the corporation. I cannot conceive the reasoning by which 
a corporation is treated as a unit for the purpose of absorbing 
privileges which the sovereign grants, but must be be looked 
upon as disintegrated into its component parts for the pur- 
pose of bearing burdens which the sovereign imposes. 

Therefore, | venture to repeat that the Fourteenth Amend- 
ment does not command equality between human beings 
and corporations; that the State need not subject corporations 
to the same laws which govern natural persons; that it may, 
without infringing the rule of equality, confer upon corpora- 
tions rights, privileges, and immunities which are not enjoyed 
by natural persons; that it may, for the same reason, impose 
burdens upon a corporation, in the shape of taxation «r 
otherwise, which are not imposed upon natural persons; 
that taxes, whatever shape they assume—whether, in terms 
levied upon property, business, or income—are always, essen- 
tially, a charge upon persons—a contribution required by 
the State from those who receive the benefits of its govern- 
ment; that property, business, income, are mere standards to 
measure the liability of the person taxed;' that the rule of 
equality requires only that equality shall be observed among 
taxables of the same class; that therefore a tax of two per 
cent on the value of its property, the quantity of its business, 
or the amount of its income, might well be imposed upon a 
corporation, whilsta tax of only one per cent is imposed upon 
the property, business, or income of a natural person; that this 
might be done, though the nature and character of the prop- 
erty, business, or income were the same; for, though the prop- 

| Nore.—“ The tax,” says Burroughs, “is a contribution required of its 
citizens by the State, and, when it is measured, as to its amount, by the value 
or the productiveness of the property, it is still a tax on the ogee and there 
is a personal liability of the person assessed with the tax. The individual and 
not his property pays the tax. The property is resorted to for the ge 0 of 
ascertaining the amount of the tax with which the owner must be charged. 
The tax is imposed upon the person of the owner on account of his owner- 
ship of the property.” | Burroughs on Taxation, § 9. 

“ Reference to the average amount of deposits is made,” says the Supreme 
Court of the United States in Providence Institution vs. Massachusetts, Wall, 623, 
“not as a description of the subject to be assessed, but as furnishing a basis of 
computing the amount of the tax to be paid by the corporation. The subject- 


matter te be taxed is the corporation, and the average amount of the deposits 
within the period named furnishes the basis of computing the amount.” 
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erty, business, or income is the same, the person upon which 
the tax is imposed is essentially different. 

That equal protection does not require that corporations 
should be governed by the same laws as natural persons, and 
that burdens may be imposed upon the former when, under 
precisely similar circumstances, none are imposed upon the 
latter, is fully illustrated by the recent decision of this Court 
in Missouri Pacific Railroad Company vs. Humes, No. 593. The 
action arose under a statute of Missouri which provides that 
“every railroad corporation * * *_ shall erectand main- 
tain lawful fences on the sidesofthe road * * * and until 
fences * * * shall be madeand maintained,such corpora- 
tion shall be liablein double the amount of all damages” done 
by it to animals on the road. The plaintiff’s mule having 
been killed on defendant’s road, by reason of the corporation’s 
neglect to build fences, a judgment in double the amount of 
its value was rendered in the Court below. The defendant 
was a railroad corporation. On error, it was urged that this 
statute deprived the defendant of the equal protection of the 
laws. I have had no access to the arguments, but I presume 
the contention was identical with that of the defendant in 
the case at bar, namely: that a corporation was a person, and 
entitled to immunity from all burdens which were not, under 
similar circumstances, imposed upon natural persons; that 
the statute imposed a penalty upon corporations where, for 
the same identical trespass, it imposed none upon an indi- 
vidual; that, if an individual owned a railroad and, through 
his neglect to build fences, an animal was killed, he was not 
subjected to double damages; but, under identically the same 
circumstances a corporation was so subjected; that this, there- 
fore, Was an injurious discrimination against corporations. 
But this Court, speaking through Mr. Justice Field, said: 


“The objection that the statute of Missouri violates the 
clause of the Fourteenth Amendment, which prohibits a 
State to deny to any person within its jurisdiction the equal 
protection of the laws, is as untenable as that which we have 
considered. The statute makes no discrimination against 
any railroad company in its requirements. Each company 
is subject to the same liability, and from each the same secu- 
rity, by the erection of fences, gates, and cattle guards, is 
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exacted, when its road passes through, along, or adjoining 
inclosed or cultivated fields or uninclosed lands. There is 
no evasion of the rule of equality where all companies are 
subjected to the same duties and liabilities under similar cir- 
cumstances. See, on this point, Barbier vs. Connolly, 113 U. 
S. 27, and Soon Hing vs. Orowley, Ib. 703.” 


{ have hitherto argued this cause upon the assumption 
that the State has the right to subject railroad property or 
the property of a railroad corporation to a system of taxation 
which may be more burdensome than that applicable to pri- 
rate property. I have endeavored to show that such a dis- 
crimination would be entirely justifiable. I shall now strive 
to demonstrate that, under the Constitution and laws of Cali- 
fornia applicable to the condition of the defendant here there 
is no such discrimination. 

It is assumed, in the judgment rendered here, that the 
revenue system of California does make such a discrimina- 
tion, and thereby works great injustice upon railroad corpor- 
ations, from the asserted fact that, under it, they are made to 
bear a heavier load of the public burdens than they would if 
assessed as individuals are. It is affirmed by counsel for 
defendant that to injure these corporations was the main- 
spring of these provisions. It is said in the judgment here 
[record, pp. 112, 113]: 


“The railroad companies in California are taxed yearly to 
an amount exceeding $600,000. ‘Their property is heavily 
incumbered with mortgages, amounting to much more than 
its value. Why should they not be allowed by law, if they 
pay this sum, to credit it on their mortgages, as any natural 
person paying it would be allowed? Why should this unjust 
discrimination be made against them? Why should they, by 
law, be denied a credit for this more than $600,000 a year? 
[Is there any justice in this denial? * * * Why then 
should not this system be pursued? The State would then 
collect all the taxes which it ought to collect; the tax being 
a lien upon the property could be enforced by a sale of the 
property, just as though it was levied on the property, and 
not upon the mortgages. Jf the companies should then pay the 
tax, they could by law claim credit for it on their mortgages, and 
it would be deducted in the payment of the interest or principal 
of the bonds. Then justice would be done to the corporations, 
as it is done to individuals.” 


The whole point of this asserted discrimination and injus- 
tice lies in the assumption that, if railroads were assessed as 
other property is, the mortgagees would be bound to pay the tax 
on the mortgage interest; and if, to protect itself, the company 
paid it, it would be entitled to recover it from the mortgagees, 
or to a credit for it upon the mortgage debt. The injustice 
charged against the Constitution of California, hath this 
extent, no more. If, therefore, it shall be shown that, if the 
property of this corporation were assessed as that of private 
individuals is assessed, the corporation would still be com- 
pelled to pay the tax on the mortgage interest—if it shall be 
made manifest that in this case, were the mortgage interest 
assessed to the mortgagees, the corporation and not the mort- 
gagees would have to pay the tax on that interest—if it shall be 
demonstrated that, were the mortgage interest assessed to the 
mortgagees and the corporation paid the tax thereon, it never 
could recover the amount of that tax back from the mortga- 
gees, nor get credit for it on its debt, then will these charges 
of wrong fall to the ground, these phantoms of injustice van- 
ish. That this demonstration can be made is, to my mind, 
plain. 

Upon the face of the mortgage in this case is the covenant 
to which I have already alluded. Under that covenant, as | 
have shown, the mortgagor is bound, under the laws of Cali- 
fornia, to pay the taxes levied upon the mortgage interest. 
Under those laws, if the mortgage interest was assessed to 
the mortgagee, and he paid the tax, he would be entitled to 
recover from the mortgagor the amount so paid. And this, as 
I have shown, is authoritatively settled by the decision of the 
Supreme Court of California in Beckman vs. Skaggs, 59 Cal. 541. 

The Circuit Court, however, in the case at bar, without 
referring to this decision, held that, under the laws of Cali- 
fornia, the covenant in question would not have the opera- 
tion given it by the Supreme Court of that State. But, it is 
submitted, that the decision of the highest judicial tribunal 
of a State, upon a question of the meaning or operation of 
its own Constitution and laws, is binding upon the Federal 
Courts. Regardless of that, however, I think it demonstrable 
that the Supreme Court of California was right on principle. 
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It is not denied that the covenant, at the time it was en- 
tered into, April, 1875, bound the mortgagor to pay the tax 
upon the whole of the property; for, at that time, a mortgage 
interest was not assessable, and, if it had been, there was no 
provision for deducting it from the intrinsic value of the 
property. Now, when the Constitution of 1879 divided, for 
purposes of assessment and taxation, the property into two 
parts—the mortgage interest and the residuum—it did not 
thereby change, nor diminish, nor destroy the mortgaged 
property. That remains still the same. The only change 
made is ‘that the State now subdivides it, for purposes of tax- 
ation, assessing one part to the mortgagee, the rest to the 
mortgagor. ‘The obligation, however, to pay the tax upon 
the whole property, whether subdivided or not, still rests, by 
virtue of the covenant, upon the mortgagor. Such is the 
language of his bond: “I will pay the whole tax upon the 
whole property.” 

itis not denied that this was the effect of the covenant 
when it was entered into. But,it is said by the learned Circuit 
Court, the covenant expresses no more than the law at that 
time implied, “the covenant creates no greater liability than 
would have existed without it;” for the law, as it then stood, 
obligated the mortgagor to pay the tax upon the property 
mortgaged—the whole of it. From this unquestionable fact 
the conclusion is drawn that, when the law changed and 
charged the mortgagee with the obligation of paying the State 
upon a part of the property, the covenant changed with the 
law. In other words, from the fact that an express contract 
happens to embody the terms of a then existing law, the con- 
tract will fluctuate with the fluctuations of the future law, 
expanding as it expands, contracting as it contracts, or van- 
ishing altogether if the law is altogether abolished. 

It is obvious, on a moment’s reflection, that this is not the 
case. When parties have made an express contract, lawful 
when made, they have placed themselves under the shield of 
the Constitution of the United States, beyond the reach of any 
law impairing or changing its obligations. The fact that the 
contract, when made, but expressed a legal obligation which 
the law would have recognized and enforced without the con- 
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tract, is an immaterial coincidence. By embodying the law 
into their contract the parties have given fixity to the legal 
obligation, and placed it beyond the reach of subsequent 
mutations in the law. The law may change; the contract 
remains. To illustrate: Under the present law-of Cali- 
fornia, money due upon a written contract, which makes 


no mention of interest, bears interest at the rate of seven 


per cent per annum after maturity. If, therefore, A gives 
B his written promise to pay him $1,000 in ninety days, 
with interest at the rate of seven per cent per annum after 
maturity, the clause stipulating for interest but embodies an 
obligation imposed by law, for, without that clause, the law 
would allow the interest at seven per cent after maturity. 
But, does it follow, therefore, that a change in the law will 
work a change in the contract? Ifasubsequent statute should 
enact that interest upon written promises to pay money shall 
be allowed at the rate of ten per cent, or five per cent, fifteen 
per cent, or two per cent, would the written contract of the par- 
ties keep pace with these mutations? Would the promisor be 
compelled to pay more than he promised, or the promisee to 
take less than he agreed? I submit that these questions admit 
of but one answer. I submit, further, that the rulings of the 
Circuit Court that a change in the law wrought a change in 
the covenant contained in the mortgage here is clearly inde- 
fensible. . | 

At the time this cov®nant was entered into, then, it obli- 
gated the mortgagor to pay the taxes upon the whole property 
mortgaged. That obligation continues in full force to-day, 
unaffected and unimpaired by any change in the Constitu- 
tion or laws. What the mortgagor was bound to pay then 
he is bound to pay now. Though the property is assessed 
now in fragments, instead of in gross as formerly, yet the 
mortgagor though he pays the tax levied upon all the parts 
pays to-day no more than he promised. Though he pays 
upon his own and the mortgagee’s interest, the aggregate of 
both is not and can never be more than the whole property 
mortgaged. 

This position, if correct, is, I submit, not only a complete 
answer to the charge of injustice formulated by the Circuit 
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Court, but is a complete refutation of the charge of discrim-. 
ination against the defendants. If the matter be as I have 
stated it, the defendants are not discriminated against. They 
are not injured. They pay precisely the same as a private 
person does under the same circumstances. | 

This is an important branch of my argument, one which 
has alwaysappeared to meconclusive. I therefore beg leave 
to detain the Court’s attention upon it. 

The whole ground of defendant’s complaint is discrimina- 
tion. How, it is asked, is this discrimination wrought? Be- 
‘ause, they answer, other taxpayers are allowed to deduct 
their mortgages from the value of their property and we are 
not. But, it is then asked, is this discrimination injurious? 
They answer, it is injurious. How, it is further asked, is the 
injury inflicted? Because, they answer, if we were permitted 
to deduct the mortgage interest from the value of our prop- 
erty, we would not have to pay the taxes upon that interest. 

I understand the rule as to discrimination, as’ gathered 
from the decisions of this Court, to be this: Where it appears, 
from the very language of a statute, that it cannot operate at 
all or in any case without destroying the equality which the 
Constitution enjoins, the statute is absolutely void upon its 
face; but where the scope of the statute is such that it does 
not necessarily and unavoidably destroy equality, and it can 
not be determined without examining into the facts of each 
particular case whether inequality results or not from its 
operation, then the statute is not void upon its face, but the 
party complaining of it must show, by the facts of his own 
particular case before the Court, that the statute does, in 
truth, discriminate injuriously against him in that case. 
The Constitution of California obviously belongs to the latter 
class of laws. It works no discrimination against railroad 
companies which have no mortgage to deduct. The defend- 
ants here must then show that they had a mortgage to deduct, 
and that the fact that they are not permitted to deduct that 
mortgage operates as an injurious discrimination against 
them. 

No clearer illustration of the principles for which I am 
now contending can be found than the case from which | 


have already read in 105 U.S., the case of Stanley vs. The 
Supervisors. There was an Act of Congress granting States 
permission to tax national bank shares, upon condition that 
they should tax them at the same rate as they did other 
moneyed capital in the State. The State of New York passed 
a law in which it said that, as to other moneyed capital, the 
taxpayer might deduct his debts from it, but, as to bank 
shares, they should be assessed without any deduction, This 
Court had already decided, long before this case, that that 
was a violation of the principle of equality embodied in the 
permission given by Congress; that t was not taxing the 
bank shares of the national banks at the same rate that 
other capital in the State was taxed. 

Now, 1 read from Mr. Justice Miller’s opinion, page 305: 


“The ground of this recovery was that the statute of New 
York under which the shares were assessed was void, because 
it did not permit the shareholder to make deduction of the 
amount of his debts from the valuatjon of his shares of stock 
in ascertaining the amount for which they should be taxed.” 


Now, says the learned Justice: 


“Accepting, therefore, as we must, the Act of 1866 as con- 
strued by the Court of Appeals of New York as not authoriz- 
ing any deduction for debts by a shareholder of a national 
bank, is it, for that reason, absolutely void? What is there 
to render it void as to a shareholder in a national bank who 
owes no debts which he can deduct from the assessed value 
of his shares? ‘The denial of this right does not affect him. 
He pays the same amount of tax that he would if the law gave 
him the right of deduction. He would be in no better condition 
if the law expressly authorized him to make the deduction. What 
legal interest has he in a question which only affects others? 
Why should he invoke the protection of the Acts of Congress 
in a case wheye he has no rights to protect? Is a Court to sit 
and decide abstract questions of law, in which the parties 
before it show no interest, and which, if decided either way, 
affect no right of theirs? It would seem that if the Act 
remains a valid rule of assessment for shares of State banks, 
and for individual bankers, 1t should also remain the rule 
for shareholders of national banks, who have no debts to 
deduct, and who could not, therefore, deduct anything if the 
statute conformed to the requirements of the Act of Congress. 
It is very difficult to perceive why the Act of the Legislature 
should be held void any further than when it affects some 
right conferred by the Act of Congress. If no such right 
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exists, the delicate duty of declaring by this Court that an 
Act of State legislation is void, is an assumption of authority 
uncalled for by the merits of the case, and unnecessary to 
the assertion of the rights of any party to the suit.” 


The learned Justice then quotes the decision in the case of 
the State Freight Tax, which I have already referred to, and 
goes on to say: 


“But, in a review of the cases in this Court on this subject, 
Austin v. Aldermen, 7 Wallace, 694, will be found most nearly 
to resemble the one before us. It related to the same matter 
of the invalidity of a statute of a State taxing shares of the 
national banks as being in conflict with the Act of Congress. 
That Act said that such taxes might be assessed at the place 
where said bank was located, and not elsewhere. The statute 
directed the assessment and taxation of the shares at the 
place where the owner resided Austin, having contested 
the tax on his shares in the Courts of the State, unsuccess- 
fully, brought the case here by writ of error. This Court 
declined to enter upon the question of the validity of the 
statute, because the case did not show that he was taxed on 
his shares in any other place than that where the bank was 
located. The argument of counsel in the case before us is 
that any tax, or a tax, on any person, on account of his bank 
shares, is void, because the whole of the New York statute is 
void. If the argument is sound, it was equally applicable to 
Austin’s case, in which the statute, which made no limita- 
tion of taxation to the place where the bank was located, 
must have been held att under any principle which would 
wholly invalidate the statute of New York, because the latter 
did not allow the deduction of the owner’s indebtedness 
from his shares. And if in that case the Massachusetts statute 
was utterly void as to national bank shares, then, the tax on 
Austin’s shares in Boston was void, and he had a right to be 
protected against the unconstitutional statute. The Court 
evidently went upon the principle that the statute was only void 
as against the Act of Congress, in cases where some one was 
injured by the particular matter in which there was such conflict. 
The case seems to us directly in point.” 


In other words, the parties cannot come into this Court, 
present the law to your Honors, abstract it from the facts of 
this particular case, and call upon you to decide the abstract 
question that the law is void. Say these decisions: “Grant- 
ing that the law, upon its face, shows a purpose to make an 
injurious discrimination, still, as it does not necessarily and 
unavoidably follow that such discrimination takes place in 
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every case, you must show, by the facts of the case before the 
Court, that you have been injured by that law. Until you 
do so, you have no standing in Court.” 

These defendants obviously appreciate, and have appre- 
clated from the beginning, the force and cogency of the 
principles to which I advert. They well understand that 
they have no standing in Court, unless they can show that 
they have a mortgage which might have been deducted from 
the value of this property. That is the very basis of their 
vase. Had they come here and set out the obnoxious statute 
at length, but said nothing about their having a mortgage 
or showing that they were, in point of fact, in this par- 
ticular case, injured by the law, then, by virtue of these 
principles, your Honors would have held a demurrer to their 
answer well taken. 

Now, in the light of those decisions, I say to these defend- 
ants: When the railroad or other quasi-public corporation 
has no mortgage to deduct, then the law provides a mode of 
assessment valid for them which is not in conflict with the 
Fourteenth Amendment. The law, in that case,can be held 
valid. Under the decision in Austin vs. Aldermen, it is valid 
as to them. But, not only must the defendants produce a 
mortgage, but they must prove that, by not being permitted 
to deduct that mortgage from their property they were, in the 
matter of assessment and taxation, injured. Now, when the 
defendants produce this mortgage they prove by it that they 
are not injured. They show that, in point of fact, they are 
not discriminated against. The very evidence which proves 
the discrimination aiso disproves it. The mortgage is, at 
once, the poison and the antidote. It proves that they 
pay just the same as all other persons do under the same 
circumstances. ‘This is perfectly obvious by comparison. 
If a private person owned property upon which he had 
given a mortgage containing the same covenant as that set 
forth in defendant’s mortgage, how would the property be 
assessed? ‘The mortgage interest would be assessed to the 
mortgagee, and the residuum to the mortgagor; but, the mort- 
gagor, by reason of his covenant, would pay the tax levied 
on both interests, that is,on the whole property. This is pre- 
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cisely what happens in the case of the defendant here. The 
only difference is that the State, instead of pursuing the round- 
about way of subdividing the interests, assesses the whole 
property directly to him who, in the end, is bound to pay the 
tax upon the whole. In the first case, the State collects the 
tax upon the mortgage interest from the mortgagee and per- 
nits him to recover it back from the mortgagor | Beckman ys. 
Skaggs}; in the other the State avoids this circuit and itself 
collects the tax directly from the mortgagor. The effect upon 
all parties is, in the end, the same. The State gets the same 
tax and no more; the mortgagee pays nothing, and the mort- 
gagor pays the whole tax. Where is the discrimination? 
Where the injury? Where the injustice? 

jut, it is urged that the power of the State to levy a tax 
can not depend or be derived from this covenant, for, says 
the learned Circuit Justice [Record, pp. 109, 110]: 


“The power of the State is not enlarged or diminished by it. 
It is not made with the State and could not be enforced by it. 
So far as the power or action of the State is concerned, it can 
not possibly haveany influence. Itis a matter which concerns 
only the parties. They can by arrangement vary it any day; 
they may enlarge it, qualify it, or release it whenever they 
choose. It would be strange indeed if the power of the State 
in taxation depended in any way upon the stipulation of 
third parties, or the validity of a tax could be affected by it;” 
and the learned Circuit Judge adds | p. 139]: “It is gravely and 
arnestly asserted here, that under this covenant the defend- 
ant had bound itself to the trustees to pay the whole taxes 
assessed upon the property covered by the mortgage; that if 
the tax should be assessed upon defendant, and there should 
be a recovery in this case and payment of the judgment, the 
defendant would pay no more than it is bound to pay under 
the covenant in the trust deed, and could not be injured; 
therefore the tax is valid, and a recovery should be had in this 
action, even though the tax, as levied against the defendant, is 
unauthorized by any valid law, or was levied without the author- 
ity of any law. It would seem to be only necessary to state 
the proposition to make manifest its fallacy.” 


Of course, the proposition thus stated by the learned Judge 
is not only fallacious—it is preposterous. I need hardly 
assure your Honors that counsel for the plaintiff have never 
been guilty of the nonsensical absurdity of claiming that 
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“the tax is valid, though unauthorized by any law or levied 
without the authority of any law.” 

The position of the plaintiff never was that stated by the 
learned Judge. ‘That position was and is as follows: The law 
by virtue of which the defendant has been assessed is attacked 
upon the sole ground that it contravenes the provision of the 
Fourteenth Amendment which guarantees to the defendant 
the equal protection of the laws; this infraction, the defend- 
ant asserts, consists 1n an injurious discrimination made 
against it, in that, whilst where other persons have given a 
mortgage on their property, the mortgage interest is assessed 
to the mortgagee and he pays the taxes levied thereon, yet, if 
the defendant have given a mortgage, the law says that the 
mortgage interest shall be assessed to the defendant and it 
shall pay the taxes levied thereon. ‘This is the only discrim- 
ination claimed, and in this alone consists the alleged inva- 
lidity of the law. Now, in answer to this position, the plain- 
tiff insists: First, the Court cannot declare, by a simple 
inspection of the law, that the defendant has been discrimi- 
nated against; discrimination is a fact, and must be proved as 
such by evidence in the case on trial; the complaining party 
must show that, in the case before the Court, he is injured by 
the law, for it is the effect of the law and not its purpose which 
the Court looks to, and, if the complaining party is not 
injured by the operation and enforcement of law, the law is 
valid as to him; Secondly, the defendant, then, is compelled 
to show that it has a mortgage—if it had none, it would 
have no ground of complaint; the defendant produces 
its mortgage for the purpose of showing that, had its prop- 
erty been assessed like that of other persons, this mortgage 
would have been assessed to the mortgagee and the mortgagee 
would have paid the taxes upon it; but, Thirdly, at the 
same time that it proves its mortgage, the defendant also 
proves that the mortgagee would not have paid the taxes 
upon it, but it, the mortgagor, would have paid them; the 
defendant, then, completely refutes its claim of discrimina- 
tion, and fails in the only attack which it makes upon the 
law—therefore the law remains valid as to it. In fine, the 
defendant’s claim of discrimination is shown to be unfounded, 
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when, according to its own evidence, it proves that were it 
assessed as other persons are, it would pay precisely the same 
tax as it does now. 

I now take leave of the Federal questions in this cause, and 
proceed to examine briefly some minor points which include 
no question of constitutional law, but simply refer to modes 
of procedure under the statutes of the State. 

Objection is made to a recovery here because it is claimed: 
1. The plaintiff has offered no legal evidence of any assess- 
ment, and if it has it is void for want of description—uncer- 
tainty. 2. The fences on the line of the road were improp- 
erly included in the assessment of the roadway, because, in 
the first place, they were not proved to be the property of 
defendant, and secondly, they were not within the jurisdic- 
tion of the Board of Equalization. 3. No interest can be 
recovered upon these delinquent taxes. 

[ shall endeavor toanswer these points in the order stated: 


I. ‘The property assessed in this case lies wholly within the 
County of Santa Clara. To prove its case the county offered 
in evidence: : 

1. The assessment roll of the county. [Record, p. 60.] 2. 
The delinquent list of the county. [Record, p. 62.] 3. The 
order of the Board of Supervisors dispensing with the dupli- 
cate assessment roll. [Record, 63.] 

Any one of these documents is sufficient to establish the 
plaintiff’s ease. [Political Code, § 3789.] 

The mode of assessment is this: The Board of Equaliza- 
tion fix the value of the road; on or before the fifteenth of 
May they transmit to the County Assessor “a statement 
showing the length of the main track within the county, and 
the assessed value per mile of the same as fixed by a pro rata 
distribution per mile of the assessed value of the whole.” 
With the transmission of this statement the labors and 
duties of the Board absolutely cease. They have nothing 
further to do with the assessment of the property nor the 
levy and collection of the tax. All that is done by the 
county officers. 

When the County Assessor receives the statement from 


— em 


the Board, he enters it upon the county assessment book. 
“Said statement shall be entered on the assessment roll of 
the county,” says the Code. When thus entered, says the 
Code, “all such railway property shall be taxable upon said 
assessment at the same rates, by the same officers, and for the 
same purposes as the property of individuals within such 
counties.” “The taxes on said property, for State and county 
purposes, after collection by the County Collector, shall be 
paid over to the County Treasurer as other taxes.” 

Now, after taxes are collected, delinquent lists are made 
up of all unpaid taxes. [$§ 3758, 3759, 3761, 3762.) 

Now follows § 3789: 

“'The Assessment Book, Duplicate Assessment Book, or De- 
linguent List, or a copy thereof certified by the County 
Auditor, showing unpaid taxes against any person or prop- 
erty, is prima facie evidence of the assessment, the ni yore 
assessed, the delinquency, the amount of taxes due and un- 
paid, and that all the forms of law in relation to the assess- 
mentand levy of such taxes have been complied with.” 


[t is said this was law before the Constitution; and so were 
all the methods prescribed for the collection of taxes now 
applied to railroad property. If the fact that a law was passed 
before the Constitution makes it inapplicable to railroad 
assessment and taxation, there is to-day no law in California 
for assessing, levying, or collecting taxes from railroads. 

As to the descriptions it follows precisely the description 
furnished by the defendants themselves. [Record 56, 60.] 
The idea that this description is insufficient to identify the 
property is little less than absurd. The defendants having 
furnished it are estopped from denying its sufficiency. 


Il. The Board included the fences in the assessment, it is 
next urged. 

It is said that the plaintiff ought to have proved that the 
fences belonged to defendant. The prima facie case made out 
by the plaintiff’s documents establishes everything necessary 
to its recovery—among which is, that the property assessed 
belongs to the taxpayers assessed. Besides, as a general rule, 
fences belong to the railroads whose right of way they inclose. 
[Civ. Code, § 485.] The defendants, in rebuttal of plaintiff’s 
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prima facie case, have not proved that they did not own the 
fences. All the presumptions, then, arising from the plain- 
tiff’s prima facie case, remain standing in full force. 

Such fences are not enumerated by the Code among the 
things assessable by local assessors. ‘These are, “the depots, 
station grounds, shops, buildings, and gravel beds.” [Pol. 
Code, §$ 3664.] Obviously, then, unless the Legislature in- 
tended they should not be taxed, they are to be assessed by 
the Board of Equalization as a part of the roadway. 

Fences built upon the line of the roadway are a part of the 
roadway as necessary to its protection. As much so as the 


railing of a bridge is a part of the bridge, or the framework of 


a tunnel is part of the tunnel. Such has always been the 
understanding of the law in California, and the fences have 
always been assessed by the Board of Equalization. 

| have never been able to grasp the proposition that fences 
are no part of the railroad which they inclose. Uf the defend- 
ant made a conveyance of “its railroad from San Francisco 
to San José” would not the fences pass by the deed? Clearly 
as much so as a sale of my garden would convey the fence 
which incloses the garden. 


III. The taxes draw interest. 

Under the laws of California, after the assessment roll is 
complete and the tax levied, the book is delivered into the 
hands of the Tax Collector, whose duty it is to collect the 
same. ‘Taxes may be paid until the last Monday in Decem- 
ber. On that day all unpaid taxes are by law declared to be 
delinquent. [Pol. Code, § 3756.] Therefore the Tax Col- 
lector makes a list of these unpaid taxes and delivers the 
same to the Auditor. This list is by law called the “delin- 
quent list.” [$ 3759.] The Auditor examines the list, com- 
pares it with the names upon the assessment roll which have 
not been marked “paid,” and, finding it correct, certifies it 
and delivers it back to the Tax Collector. [§ 3762.] On the 
first Monday in February the delinquent list is published, 
and notice that the property therein will be offered for sale 
isgiven. [§$ 3764.] After the sale, the Tax Collector, on the 
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third Monday in March, settles with the Auditor, and com- 
pares the delinquent list with the assessment roll in his hands, 
The Tax Collector, at the time of this settlement and com- 
parison, makes an affidavit to the correctness of the delin- 
quent list in the condition in which he delivers it to the 
Auditor, to the effect that the taxes not marked “ paid” 
thereon, have not been paid, and that he has not been able 
to discover any property whereof to collect them. [§ 3800.] 
The Auditor then marks the word “paid” on the assessment 
book wherever the tax has been collected, leaving, wherever 
the tax has not been paid, the name without the word “ paid.” 
[$ 3797.] After this the taxes not marked “paid” are still 
delinquent; for from the last Monday in December, all. taxes 
on the assessment roll not having opposite the name the 
word “paid” are delinquent. 


Now follows the section in question: Interest at the rate 
of two per cent per month must be collected on such delin- 
quent taxes from the time they were first delinquent until 
paid. [§ 3803.] 

What are the delinquent taxes mentioned? Clearly the 
taxes remaining delinquent, 7. ¢., not marked “paid” on the 
assessment roll after the setthement between the Tax Col- 
lector and the Auditor on the third Monday in March.' And 
such is the construction given by our Courts. 

Harjp r vs. Rowe. 53 Cal. 233. 
Lake County vs. Sulphur Bank, 4 W. C. R. 1S6. 


Same vs. Same. Nov. 19. 1885. 


There is another aspect of the question of interest which, 
in view of the decision of this Court in Litchfield vs. Webste gs 
it may not be improper to state. 

Under the decisions of the Supreme Court of California a 
tax is a debt. 

Sacramento County vs. C. P. R. R. Co., 61 Cal., 250. 
Gaslight Co. vs. Brickwedel, 62 Cal. 641. 
|! Notre.—All the cases of the Santa Clara group were commenced after the 


third Monday in March; it is asserted by counsel for defendant that the San 
Bernardino case was not 
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Under the laws of California a tax levied has the effect of 
a judgment against the taxpayer. [Pol. Code, § 3716.]' And 
all debts for a liquidated amount, and all judgments bear 
interest at the rate of seven per cent per annum. [Civil 
Code, $$ 1917, 1920, 3288.]? 


[ have now done. [am conscious of having occupied no 
inconsiderable portion of the time allotted by the Court for 
the argument—not longer, I hope, however, than the import- 
ance of the questions at issue warrants. In saying this, I am 
not unmindful of the propensity of counsel to magnify their 
causes. Self complacency is ever ready to whisper exagger- 
ated notions of the magnitude of our undertakings. Yet, | 
cannot but think that the controversy now debated before 
your Honors is of no ordinary importance. It is important 
to the people of California, not only on account of the very 
large amount at stake; but more, for that it involves the 
validity of their laws and Constitution. Itis important to the 
many States whose revenue systems, similar to that of Cali- 
fornia, are menaced by the same attack. It is important to 
every State of this Union, whose sovereign attribute of taxa- 
tion is here challenged. That your Honors may now take 
the questions discussed from the region of controversy in 
which they have been agitated for the last six years, and 
place them in the realm of fixed law, these cases are now sub- 
mitted to the Court. 

i“ Every tax has the effect of a judgment against the person, and every lien 
created by this Title has the force and effect of an execution duly levied against 
all property of the delinquent; the judgment is not satisfied, nor the lien 
removed, until the taxes are paid, or the property sold for the payment thereof.” 

2“81917. Unless there is an express contract in writing fixing a different rate, 
interest is payable on all moneys at the rate of seven per cent per annum, after 
they become due on any instrument of writing, except a judgment, and on 
moneys lent or due on settlement of accounts, from the day on which the bal- 
ance is ascertained, and on moneys received to the use of another and detained 
from him. In the computation of interest for a period less than a year, three 
hundred and sixty days are deemed to constitute a year. 

“§ 1920. Interest is payable on judgments recovered in the Courts of this 
State, at the rate of seven per cent per annum, and no greater rate; but such 
interest must not be compounded in any manner or form. 

“§ 3288 In an action for the breach of an obligation not arising from con- 


tract, and in every case of oppression, fraud, or malice, interest may be given, 
in the discretion of the jury.” 
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as applicable to any general principles in discussion. The 
plaintiffs in error allege as principal errors assigned, that the 
court below erred in holding (1) that the taxation here in 
question denies ‘‘ the equal protection of the laws;” (2) 
that it deprives the taxpayer ‘* without due process of law;” 
(3) that the taxpayer had not due notice of the assess- 
ment; and then a more general proposition, (4) that the 
State denied to the defendants the equal protection of the 
laws. 

Discarding the third of these propositions as immaterial 
to any discussion that I shall ask your Honors’ attention 
to, there is then nothing but the proposition that the error 
in the decision below is that the taxation impugued denied 
the equal protection of the laws to these defendants, and 
that it deprived the taxpayer without due process of law. 

In the very careful brief of my associate there are enu- 
merated nine propositions covering, as properly they should 
do, all the important though minor considerations; but of 
them I ta«ke these five as meeting, in form, the general con- 
tention that is put forth on the other side: The fourth item 
given in Mr. Sanderson’s brief is that the franchise is a 
Federal franchise, and therefore not the subject of State 
taxation; 5th. ‘bat the corporations are persons within the 
Fourteenth Amendment; 7th. That the constitution and 
laws of California in the assessment of property discrim- 
inate against quasi public corporations, subjecting them to 
‘more onerous taxation than other taxpayers, thus denying 
the equal protection of the laws; 8th. That no notice be- 
ing provided for the assessment of railroads in more than 
one county, this deprives those companies of property with- 
out due process of law; and 9th. That the present con- 
stitution, in this regard, is not an exercise of the power to 
alter or repeal the franchises of the corporation. 

Now, of these principal statements there are only three 
that I need to consider: the franchise of the United States, 
the operation by its discrimination against quasi public 
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corporations, and the general notion of what the applica- 
tion of the Fourteenth Amendment is or should be. 

The questions of notice have been adequately presented 
on the one side and the other; and I do not propose to 
include in my survey of this subject any attention to that 
matter. I could add nothing to what has been said by my 
learned associate in his brief and in his argument, and I 
do not need to meet any objections to his views that have 
been made which have not been fairly considered in my 
learned associate’s brief. 

In my view, if your Honors please, the elements of this 
debate and the principles upon which its decision is to turn 
are very few and verysimple; and J submit to your Hon- 
ors that all the facts, and all the illustrative surrounding 
circumstances that should bear upon this narrow debate 
and this narrow range of decision, are so exposed and so 
explicitly displayed before your Honors that no disputes 
need to arise in the progress of any discussion about the 
sense and meaning of the actual transactions happening in 
the State of California in reference to these corporations. 

Although it is entirely true that the contention, insisted 
upon at some stages of this controversy, that a corporation 
simplicifer is not within the Fourteenth Amendment, as a 
distinct proposition no longer needs refutation on my side 
by your Honors’ express instruction upon that point, it is 
necessary to the view which [I intend to present that we 
should understand fully what is meant by the fact, and the 
reason of the fact, and the extent and pressure of that fact, 
that a corporation is included within the Fourteenth 
Amendment. Everything bearing on this, in my appre- 
hension, of importance, I cau state in a very few words. 

I ask your Honor’s attention to the Fifth Amendment of 
the Constitution, which, as we know, first introduced these 
protections of private property in terms into the Constitu- 
tion. The last clauses of that article are all that relate to 
this matter of property. “ Nor be deprived ”—that is, no 
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person shall ‘‘ be deprived of life, liberty or property with- 
out due process of law.” And then the form of negation 
is changed and “property” is named as the noun, as follows: 
« Nor shall private property be taken for public use with- 
out just compensation.” 

I submit that the change of phrase in the very last clause 
carries no further operation in protection of property trom 
that particular invasion, carries the range of property pro- 
tected no further than if the former phrase—that a person 
should not be deprived of property—had been followed in 
the last clause, or that the last bad been adopted and used 
in the first clause, making the property, as of the life and 
the liberty in the first case, as well, the subject that is pro- 
tected. If it is named as depriving a person of his property, 
or saying that Ais property shall not be taken, the only notion 
of ownership in either phrase is included in the very idea 
of property. Property is not referred to in any material 
qualities or any form of aggregation or incidents of value, 
but it is the “ property ” that is protected in the same sense 
as “life’’ and * liberty ” are protected. When, theretore, 
it comes to the question of who is exposed to injury from 
thus encroaching upon property, it involves the necessary 
idea of an ownership in it; and the encroachment is upon 
the rights of ownership no matter how that ownership is 
represented, or measured, or governed, or controlled, to 
persons. ‘The essential proposition is.included in the one 
word *‘ property;” that is, whatever is owned and by whom- 
soever owned, and in whatever shape or degree it is the 
subject of ownership. 

When, therefore, it is said that property cannot be taken 
or a person cannot be deprived of property, this means that 
the action prohibited or the action perpetrated, notwith- 
standing the prohibition, is to be regarded in the eve of the 
law only as to whether persons are affected thereby. Prop- 
erty is of no account in the debates of the law except in 


relation to an owner and a person, and all forms of organ- 
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ization of ownership among men whereby they lawfully 
come to have that relation to property, that property is to 
be protected by protecting its owners. 

The Constitution has provided an instance in which 
rights could be maintained in the Federal courts when dis- 
putes arise between citizens of different States. There 
cume up a question whether a corporation was included 
within the term “ citizens;” and the first doctrine, as we 
all remember, was that it did apply to citizens when the 
corporation was composed wholly of citizens of the one 
State. Well, why was that held? Corporations per se 
were never citizens, and never could be, within the mean- 
ing of the Constitution, “citizens” simpliciter. The proposi- 
tion, therefore, was that citizens were to bave a right to 
protect themselves in regard to their interests of property 
and otherwise in the Federal courts; and it was held that 
this was -not a restriction to political citizenship, but was 
extended to whatever represented the interests of the citi- 
zens. ‘That doctrine rested upon this genera! proposition, 
that the real ownership and the real interest was in the 
living persons, and that by no contrivance of evasion could 
these actual rights be either oppressed or disparaged with- 
out the same means and rights of protecting themselves in 
regard to these, their real actual interests, being open to 
them, under the Constitution, although their investments 
und their organization of ownership were in the shape of 
corporate property. Subsequently your Honors changed 
the rule according to which suits might be maintained by 
a corporation in the courts of the United States, but always 
upon the same idea that the persons making up the corpora- 
lion were eutitled to the constitutional procedure, 

Mr. Justice Minter: It was held that it would be pre- 
sumed corporations were composed of citizens of the State. 

Mr. Evarts: I shall have ne occasion to discuss that 
point; but your original proposition, by which a corpora- 
tion could be called a citizen, was that, in regard to the 
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subject-matter and the application and the need and the 
protection, it was of citizens or men who, as such, were 


entitled in any form to rightful ownership and rightful en- 


joyment. In other words. the traits of the artificial crea- 


ture, which the law has for so many hundreds of years 
recognized as having an existence and an endowment of 
administration of property and management of ownership, 
were all trivial and nugatory, when you had to look at 
who owned the property, who was to be deprived and who 
was to suffer from injustice, and that it was the ownership 
of persons in the subject-matter of property that was In- 
raded. ‘The distinction drawn in the books between rights 
of persons and rights of things is nothing but the distine- 
tion between rights of persons simpliciter and rights of per- 
sons in regard to things; property has no rights except be- 
vause it belongs to and is the interest of some person. 

Now we come to the 14th amendment. You will find 
that the construction which you have given to it, that 1t 
includes corporations, must rest, and does rest, not upon 
any original reasoning, but upon the reasoning that had 
been adopted and applied under.the 5th amendment and 
under the clause of the original Constitution, to which | 
have referred. ‘This proceeds: 

te Nor shall any State deprive any person ol lite, liberty, 
or property without due process of law; nol deny to any 
person within its jurisdiction the equal protection of the 
laws.” 


Here it is again that when we are talking of property, 
which is the whole subject-matter here, the same ideas are 
to be transferred to this clause, and the State in regard to 
property is not to deny equal protection to any persons 
having relation of ownership and interest in property. 

If this beso, our next proposition is to consider what 
this State of California has undertaken to do in determin- 
ing what shall be lawful and what shal! be law in the mat- 
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ter, that we are to look at now exclusively, of taxation of 
property. What has this State established as its protection 
of law, in that regard of ownership in property, in respect 
of its exposure to taxation, that the Constitution of the 
United States may be appealed to, to see whereiu its admin- 
istration of its taxation gives or denies equal protection to 
all under whatever statutes, and their constructions of them 
applicable to the subjects of their dominion? Now here 
it would seem too that our discussion needs only to be 
very brief. How much of regulation of taxation by fore- 
cast In undertaking to make it equal—undertaking to attain 
what Mr. Justice Miller has suggested is impossible accu- 
rately and mathematically—how much is wise, and how 
much of miscarriage or disappointment may occur upon at- 
tempts to apply and execute such general propositions, is 
aside from our discussion here. Our discussion at present 
is What the laws of California are in respect to the equality 
of taxation of property, as property, exposed to taxation. 
The constitution of California might have adopted the phrases 
that are used in other constitutions of the States. It might 
have relied upon generalities, or it might have gone into 
greater details; but the terms of this Constitution are very 
simple and very comprehensive. It undertakes to find an 
adequate, a reasonable, and a useful method of taxation 
for its citizens and all interests that are included under its 
power and administration ; and what that Constitution has 
laid down us the law you are to compare with the action 
of that State complained of us to its being incompatible or 
compatible with the equal protection of the law which it is 
your duty to see is not denied. 

The constitution provides in this way. In the first place 
it undertakes to take up property simpliciler as the subject 
which it isto apply, and to which it is to apply, as well, the 
operation of taxation : 

“All property in the State, not exempt under the laws 
of the United States, shall be taxed in proportion to its 
value, to be ascertained as provided by law.” 
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That is the equality that the constitution bas provided. 
If we leave out the exemption —which is that of property ot 
the United States alone—the clause speaks as distinctly 
and as plainly and as comprehensively, on the subject 
treated of, as language can frame or imagine: 

“All property in the State shall be taxed in proportion 
to its value, to be ascertained as provided by law.” 


That the value is to be “ ascertained ” by law does not 
disparage in the least the vigor of the mandate of the con- 
stitution in respect to the scheme of taxation, and the ad- 
ministration of that scheme and of the duty of ascertain- 
ment under it. We may read then this as what this State 
has adopted for equality in taxation, that all property in 
the State, no matter what it is, shall be taxed in propor- 
tion to its value, 

My first proposition in regard to that is, that it is an 
absolute necessity under the constitution that “ property ” 
and “ value’’ are the only ideas that are to enter into the 
distribution of the burden of taxation. It is no respecter 
of persons and no respecter of the pursuits or modes of en- 
joyment and application of property. No discriminations 
can be made in any regard as to the way in which it is 
owned, or the manner in which it is used, or the prefer- 
ence the State has for encouragement of one, lawful and 
useful, and repugnance to another, lawful but not useful, 
pursuit. 

That subject of in what form you own property, and 
that subject of how you use property, and how you get 
this and that profit from one use, and lesser from another, 
have nothing to do with your right of discrimination. 
You have a right, as a matter of fact, to determine that 
the uses and profits and methods give value to property, 
but only in the single fact, that then presently before you, 
in estimating what the value is you are to take it as it is; 
and if one kind of property is worth in value (which is your 
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only criterion,) $100,000, and another kind of property is 
worth $100,000, one yielding 3 per ceut. by its security 
and another 20 per cent. by its venture and enterprise, 
each marks what the value is; but no discrimination can 
be made after the value has been made equal, by reason of 
other consideration. 

Now, if this clause of the constitution is obeyed, if it 
is appreciated, then you can see how the solution of the 
question of whether, in any case, this equality of taxation 
has been evaded or nullified, or bas been observed, is.one 
of direct attention to this simple provision. It is not, 
therefore, our duty to consider whether the adininistration 
by the State, and the management and control and distri- 
bution and collection of taxes, must be conformed to, or 
may vary from, these or those circumstances that are rea- 
sonable; those subjects have nothing to do with it if your 
Honors see that the equality requires that a// property shall 
be taxed, and al/ shall be taxed simply by and for its value. 

Now, what does its “ value” mean? It does not mean 
its value to the State; it does not mean the value to the 
nation; it does not mean the value to the people and the 
interests of society. It means the value to the owner, 
whoever is the owner, that must bear the taxation; must 
part with the tax; must suffer from the burden. When 
the constitution has said to him that he is protected abso- 
lutely in that regard—that the burdens are to be equal and 
are to be distributed upon property, as it lies before the 
taxing power, and in its va/ue and nothing else—that there 
can be no favor to property of one kind and disfavor to 
proper of another kind; that it cannot favor use in one 
way and disparage use in another, you must then rest di- 
rectly here, that when you are imposing a burden that is 
felt by him who is to pay it, you are to see that nothing» 
but property, and the value as such, to him, is the subject 
that is to be your rule of apportionment. 

The next clause of the constitution is not a qualitication 
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of the general and peremptory provision which I have 
read. It is rather to show that there is included in the 
name of “property” and in the unity of the name and 
purpose of “ property” for taxation, all the diversities of 
property that are within the comprehension, expectation, 
and forecast of legislation. 

‘¢ Money, credits, bonds, stock, dues, franchises, and all 
other matters and things, real, personal, and mixed, capa- 
ble of private ownership.” 


That is to exclude conclusions that property does not 
take in all these; finally ending in the comprehensive, uni- 
versal proposition, anything that can be owned. ‘Then 
there is an exemption of * growing crops” and public school 
property, and property of the United States and State and 
municipal corporations. 

Now, there is another subject it takes up, and that is it 
provides as:an exception from what was regarded, perhaps, 
as prohibitive unless this was made: 

“The legislature may provide, except in the case of 
credits secured by mortgage or trust deed, for ‘a deduction 
from credits of debts due to bona fide residents of this 
State.” 


These exceptions do not touch the scheme of taxation as 
insisted upon; and, therefore, we start upon the proposi- 
tion that this uniformity and this absolute restriction of ad- 
measurement of tax to ownership, as value to the owner, 
is the universal rule. 

There is a clause providing that what would be debts in 
the particular form of mortgage on land is to be regarded, 
not to sustain in future the mere relation of debt and credit, 
and of property and reduction of property by debt; but 
this particular form of property itself shall be assigned and 
distributed, and the owner shall be the owner of what is 
not reduced by the mortgage, and the mortgagee shall own 
what is included in the mortgage; but railroads and other 
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quasi public corporations are excepted from that distribu- 
tion. ‘There is no other exception of them except from 
that distribution of ownership of property. 

The point, and the useful point, in this legislation, by 
the constitution and under it, was to be sure that when 
the impropriety was seen of taxing property twice, first to 
the owner for the whole fee and then to the mortgagee for 
the part that had been taken, so to speak, in value from the 
whole fee, and conferred upon the mortgagee when that 
was to be avoided, the State was to take care that for the 
purpose of one taxation of the whole property there should 
neither be any evasion nor any diminution of the tax to be 
got out of the whole fee thus divided, and to make there- 
fore the estate of mortgagees wherever they resided as 
being interested in property within the State, to wit, an 
estate in the property itself. ‘That provision is not to be 
questioned, either in regard to its wisdom or in regard to 
its entire validity. It does not depart at all from the abso- 
lute uniformity that the property in this form should bear 
the whole burden in the same relation and value compared 
with other forms of property, but it was a division accord- 
ing to the estate, where one was taxable for one interest 
and the other for another. 

Now, if the court please, on this head of our considera- 
tion, which is the equality of protection from the law, we 
have only to compare this method of taxation applied to 
these defendants with the matter of the constitution and 
of the laws in pursuance of it, and then if an inequality 
is established there remains only on this branch of the 
inquiry whether that inequality is one that the Fourteenth 
Amendment can protect the owners of this kind of prop- 
erty against. 

There are various reasons given why the administration 
may vary in the collection of burdens upon this and that 
kind of property. If it does not operate an infringement 
of the principle of equality of taxation upon the uniform 
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basis of property as valuable to the man taxed, there is no 
disparity in the burden. When it comes from mere inci- 
dent of tax and collection, it ougbt not to make any. This 
diversity of methods open to the State ought not to pro- 
duce any disparity in the burden which falls upon the tax- 
payer. But if it must necessarily make some disparity, 


it is to be attributed to the necessary action and method of 


administration of the tax. But, on the contrary, when- 
ever anything does operate in that name and to that effect, 
so that a man pays a rate of exaction from him, having 
his property invested as it is used, as it is managed, by 
which taxation fastens upon that mode and form, and de- 
parts from the injunction of the constitution that it shall 
be mere naked value, and value to him that is to be looked 
at—then the equality is not observed, then the inequality 
has been practised, and then there remains only the ques- 
tion whether it is within the duty and the authority of this 
court to protect him. 

Well, supposing that a man is a shipowner, what is the 
question for his taxing? What his ship is worth; what its 
value is; what its value is, in the same sense, without de- 
fining what that sense is in the abstract, in which it applies 
te all other property that is to be comprehended within 
taxation, and for equal distribution of burdens. It is a 
simple question what the ship is worth. If it is mortgaged, 
whatever the law is in other property is the law for him. 
No distinction can be made. What shall you say of ship- 
owners whose property, in this form of employment, is in 
the coasting trade, and of others in foreign commerce, and 
the cousting trade receives less measure of profits than 
foreign commerce yields, or vice versa—what are you going 
to do about that? Are you going to say that the owners 
of ships engaged in foreign commerce shal! have one mode 
of estimating the value to the owners of ships thus used 
from what you have for ships that are used in the coasting 


trade? No; the whole wisdom and virtue of the Consti- 
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tution is, that if the coasting trade is unprofitable, never- 
theless it bears upon the question only upon what that ship 
as property now is, not that the user will receive less than 
if he puts it into foreign commerce and gets more, but the 
mere question what that property is worth as it lies as a 
subject of taxation in exchangeable value in the admeasure- 
ment, which is the only measure OL money value to all 
things. If any inequality should be attempted in the con- 
stitution and laws of California in that regard, it would 
not be mere diversity of administration, but it would be a 
sacrifice of the principle of equality that the Constitation 
has enjoined conferring a benefit upon one that was light- 
ened, and imposing an additional burden upon one that 
was overweighted. 

[ have said that the Constitution treats property as abso- 
lutely lmpersonal, It is absolutely no respecter of persous 
in relation to property. Whatever the laws may be that 
make property a lawful subject of ownership, and the con- 
duct and use of property consistent with lawful require- 
ments and capabilities, that respect is wholly discarded, 
[t is of nv consequence whether the property in hand for 
exumination is owned by a firm, or by a joint association, 
or by a corporation, or by a man, or by a bundred men, 
in their natural ownership, not in the least, nor how they 
use it, nor how they meet, nor how they vote, because you 
have taken wholly from the range of discussion and di- 
versity from the State any opportunity to make these dis- 
criminations, and to divide these burdens upon any of those 
considerations. It might have been wise to have left larger 
range lor this discretion, but it has not been given, 

[nn apportioning burdens can you, under.the pretense of 
classification, as it is called, say that working farmers shall 
pay one rate of taxation und fancy or gentlemen farmers ¢ 
higher rate upon their farms? You might do so perhaps 
usefully, either one way or the other, but that range is no 
louger open to you. If the working farmer owns a farm 
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that is worth $10,000, and the gentleman or fancy farmer 
owns one that is worth $10,000, then the tax is the same, 
and this injunction of the Constitution was a motive that 
no discriminations should be made in regard to uses, pur- 
suits, preferences or disparagements. It was to be exposed 
to tuxation in the mere aspect of value, and there could be 
no such discriminations. 

Now, I do not remember exactly what the attempted dis- 
tinction was between red-headed men and other men, as 
discussed in this argument, but it cannot be taken between 
persons atall. Property and its value to its owner, whoever 
he may be—I do not mean in any special advantage to him- 
self, but as a matter of property, bis ownership and his tax- 
able burden—are the only criterion. Is there any difference 
under the simple and inexorable requiremeuts of this con- 
stitution that various estates according to law, and the 
various management of property according to law, are per- 
mitted? Is there any distinction: between a corporation 
and an ownership in partnership, in tenancy in common, in 
joint tenancy, In life or less estate and a remainder in fee? 
Notin the least. You cannot look, under this constitution, 
at all at persons or manners and methods of ownership and 
management. It is what lies before you as the subject 
you are to tax, and the tax that you are to apportion with 
all other taxes on all people that are to pay those taxes is 
the only consideration that is open. 

This does not involve in the least any of the ideas of 
whether a franchise forms a part of the property, whether 
it is to be counted in the property, and whether it may be 
called an element of property that does not belong as a 
matter of fact to private persons, but belongs only to cor- 
porations., 

I wish to point your Honors’ attention next to how cor- 
porations stand under the constitution of California, but I 
submit to you that property and value is the only element 
under the constitution . allowed, and then the question: of 


sis: le manny 


— <a c -e 


15 


whether it is corporation ownership and corporation man- 
agement, or private and ordinary legal combination, as 
having to do with the property is rejected by the tax exuac- 
tion, and is a burden that the taxpayer must lawfully sub- 
mit to. | 

A good deal is said about the discrimination between 
corporations in their relation to property, its aggregate, its 
management, its elements to combine value as earning 
property. All these things undoubtedly enter into prop- 
erty. Earning power is part of the value of property, 
whether it is owned by one man or by a corporation. No 
matter what the elements are that enter into it, it finally 
has to be brought down to this test: how does it affect the 
ralue of this thing on those who are to pay the tax and to 
bear it in the sense of public burdens that are to be dis- 
tributed; and it is idle, nugatory, to pursue the question 
any further as to whether a particular legal form of com- 
bination, a particular faculty of managing property, a par- 
ticular advantage of getting receipts and emoluments from 
one and not from another, and one being compatible only 
with large aggregations and with numerous holders and 
owners, has anything to do with it. The property is ex- 
posed under scientific examination, with no extraneous in- 
fluences, to what it is as the subject of taxation. 

Now let us look a little at the corporation law of Calitor- 
nia. As we all know, both in the practice of our States 
and in the English method which we inherited, a corpora- 
tion was a franchise in the sense that it was a privilege 
giving advantage by its merely being a corporation, and 
discriminable from the common interest and common 
rights. So, too, to the franchise, when exercised as it 
came from the power and will of the Crown, an element 
of prerogative was communicated by the sovereign to the 
grantees. ‘They stood, therefore, as a separate and distin- 
guished element in the community, in respect of property, 
having an advantage, thus conferred, over the rest, and 
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thereby there might be properly imposed a larger burden 
which might be exacted in advance, in the whole, for the 
favor conferred in the operations of a corporation having 
this special privilege and using this prerogative function. 

But this constitution tolerates no such privileged cor- 
poration. ‘There is no privileged corporation, there can 
be no privileged corporation. That is one of the equalities 
that this constitution undertook to accomplish, and it pro- 
vided that corporations, that is this combination of owners 
in regard to property and their affairs, should no longer be 
a matter of privilege and discrimination under the con- 
stitution and the laws of that State. They could be created 
only by general laws, and the reserved right of changing 
them could be exerted only by general laws. The moment 
you establish that corporations are made a matter, not of 
special but of common right, then you change this relation 
of corporations to property and the conduct of their affairs, 
at once, from that of privilege and prerogative to that of 
a common basis of one of the common modes in which 
property can be owned and managed. 

You have, therefore, then, no means whatever under 
the constitution of California of making any distinction of 
burdens upon corporations except what shail be applicable 
and lawful under general laws. Idonot say that the gen- 
eral law may not be variable in the conditions that shall 
be exacted in respect to common trading corporations and 
other forms whether of this manufacturing interest, of that 
navigation interest, or of railroad interests, which are 
valled ** quasi public corporations.’ Now, “ quasi public” 
means, at least, that it is not a public one. If it were a 
public one it would not be called a guasione. A railroad, 
then, is not a public corporation ; if it were a public cor- 
poration it would need to be exempted from taxation en- 
tirely, on ordinary principles, because the State never taxes 
its own methods and agents of performing its own public 
duties. But it is a “quasi public corporation.” That is 
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the only discrimination. What does that mean as bearing 
on taxation and a right and reason for discrimination 7? 
Why, in so far as it performs public services for public in- 
terests and for public benetits, instead of its being an oc- 
casion of burden of taxation, it ought to be a reason for 
limiting or reducing its taxation. In so far as it is per- 
forming a publicservice, that is not a reason for burdening 
it but for relieving it. 

ut we are not concerned with any speculations of that _ 
kind. We are only to measure and estimate the relations 
of these corporations to taxation—corporations of common 
right, by which all the people in California can aggregate 
themselves and perform these duties, none of them having 
any privileges over the others, either to assume the faculty or 
to exercise it. ‘Through these corporations we are talking 
of, any of the citizens can plan a route and a structure and 
a management of a corporation that, so far as persons are 
concerned, are open to all alike. 

Now where do you find under this constitution of Cali- 
fornia a right to make a discrimination of burden upon 
owners who are to pay the tax on property in proportion to 
its value, upon any other principle than what you must apply 
to exactions upon property, no matter whoever may own 
it, and for whatever use ? There should be no opportunity of 
equivocation here. [am uot arguing now about the true 
measure of property, or all elements entering into that 
measurement, or the Federal exemption, as the Chief Jus- 
tice has suggested, in referring to the question whether the 
United States exemption was invaded by this measure of 
taxation. I am not quarreling with the question how 
value is to be made out. ‘The rule is simple; the applica- 
tion may be difficult for aught [ know; but what I say 
is, that no element concerning the measure of the tax has 
anything to do with it, except the value as property to the 
owner that is to bear the burden; nothing else is to be ad- 
mitted into the regulation of the subject. 
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Now, what is the discrimination that we complain of ? 
It is that these corporations are taxed both for what they 
own and for what they owe, and other owners of property 
ure taxed for what they own and not for what they owe. 
That is a substantial difference, at least. It is not on its 
face an administrative distinction. So, too, the mortgagees 
are exempted from paying their burdens in the relation of 
mortgagee to these corporations, while all other mort- 
gagees have to bear their burdens of taxation. So you 
burden the corporation owners upon a rule of disparity and 
oppression, and you relieve the mortgagees of these rail- 
road companies upon a favor and advantage over all other 
mortgagees. ‘lhat is not equal; nor is it compatible with 
the second great proposition of the constitution, that the 
tax shall be divided between two apparent interests, ac- 
cording to a division of the estates, and the property, in 
regard to the apparent owner of the fee, shall be reduced 
téd what he owns above the mortgage. 

All further argument, and all illustration on this point, 
are superfluous, on my part, after what has been said in 
the briefs and in the arguments of my learned associates. 
You must find some quarrel with the antecedent proposi- 
tions made concerning this divided property, because when 
you recognize it as thus parted for purposes of taxation, 
aud one-half alone can be imposed upon the one, and the 
other half must be imposed upon the other, in the distribu- 
tion of equality among those who are to bear burdens, you 
must, I say, find some flaw in the argument that makes 
this partition, or it is too late to argue against the proposi- 
tion that when you tax both to one you are overburdening 
more than you overburden holders in similar condition, and 
relieve mortgagees that you do not relieve in other situa- 


tions. 

Mr. Justice BrapLey: Allow me to suggest that there 
is a major proposition that may have some influence on 
some members of the court. You contend that the clause 
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of the 14th amendment preventing a denial by a State to 
any person within its jurisdiction of the equal protection 
of the laws, applies to exemptions from taxation in a State. 
From time immemorial, beyond our inemory at any rate, 
the States have been in the babit of making different dis- 
tributions of tax among different descriptions of property 
and different persons. For instance, | remember in the 
State of New Jersey, with which | am most acquainted, 
we have always until recently had laws imposing a certain 
amount of tax on certain things, such as mills, grist mills, 
saw mills, and so a great many other things; and our tax 
law occupied several pages in the statute book every year. 
Does this provision of the Fourteenth Amendment intend 
to deprive the States entirely of the right of discriminating 
in taxation? Does it apply to State taxation at all? As 
a major proposition it seems to be assumed in yuur argu- 
ment that it does; but I believe it is admitted that this tax 
wus in accordance with the laws of California. If that is 
so, then are matters of State taxation to be brought into 


judgment under this clause of the Fourteenth Amendment ? 


Mr. Evarts: That question was the next point in my 
argument. I was next to consider whether, having estab- 
lished the disparity, it is a disparity within the protection 
of the Constitution of the United States, which I understand 
to be your Honor’s query. I have but one further obser- 
vation on the topic that I was addressing myself to, and I 
shall come to your Honor’s topic in the regular order of 
my examination of the subject. 

Something has been said about the actual taxation exacted 
from these corporations, both the mortgagor and the mort- 
gayee’s interest, not being a violation in this case, and 
for this exaction of this distribution between mortgagor and 
mortgagee of the burden, because there was a covenant 
between the mortgagor and the mortgagee that if the lat- 
ter paid the tax he should have a recourse against the 
mortgagor. If your Honors please, the question is solely 
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one of the exaction by the State. The covenant did not 
confer the power on the State to vary its exaction, and it 
did not vary its exactivus, but proceeded upon its discrim1- 
nation of the form of ownership, that is corporation owner- 
ship, and nothing else. But your Honors have already 
understood that our construction of that covenant is simply 
the ordinary one, that if the mortgagor does not ‘pay the 
burdens that would rest upon and might exhaust or forfeit 
the estate, the mortgagee can pay and then have recourse. 
That, of course, means that the mortgagor shall pay the 
burdens that are lawfully imposed, and nothing else. It 
is not understood as a covenant which binds the owner to 
pay unlawful taxes, or gives the right to the mortgagee to 
assume unlawful taxes and charge them upon the mort- 
gagor. But either of these is a sufficient answer, and the 
first one is certainly an answer iu the method of the argu- 
ment that lam pursuing. It does not save the inequality 
of the burdens imposed and exacted and to be exacted at 
the will of the Government, that au arrangemeut has been 
made in, this particular case, between these particular 
plaintitis, that would allow without injury to either of them 
a different rule from that which the Constitution and the 
laws impose. 

And now, if your Honors please, if it is true in this 
conception that the owner in cerporation property is en- 
titled to equality of taxation, and that the estimates are to 
be of value and nothing else, and this disparity has oc- 
curred, then the question is whether the clause of the 
Constitution of the United States covers not merely cor- 
porations in its protection, but covers them in the same 
sense of the test, being the pressure and burden upon the 
private persons being the owuers of the property, whether 
that is within the requirements of the Constitution of the 
United States to protect ‘against this inequality in law. 
Your Honor’s inquiry must come then to some limitation 
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plication, by interpretation, by construction, for there is 
no limitation in the Constitution in terms. ‘That must be 
conceded. 

Mr. Justice brapLeEy: The Constitution is the supreme 
law of the land. If in that clause, a few lines, is included 
the principle. of uniformity of taxation, it will interfere 
with many regulations of the States, those for instance in 
which railroads are exempted from taxation, because I do 
not see why it should not have a retroactive effect. I 
may attach too much importance to this subject, but it 
should be considered. 

Mr. Evarts: I do not undervalue the force of the sug- 
gestion, and I propose to consider it. I say that this pro- 
tection of equality among subjects of law in this country, 
which requires that no State shall deny the equal protection 
of the laws, is universal in its terms. It can be varied in 
no way, on no subject, in no proper and good result, (leav- 
ing out, of course, what follow as necessary consequences 
if you: please from the inequality and incapacity inherent 
in the arrangements of government,) that does not touch 
principle; it does not look at the minute operations by di- 
versity that do uot spring out of the principles that are set 
at work by the law. Now, it was said by my learned asso- 
ciate, Mr. Edmunds, at a former argument on this subject 
of other exemptions, as follows; it is quoted in Mr. Sander- 
son’s brief at page 98, from which I now read: “The 
amendment to the Constitution says no State shall deprive 
any person of his property. It would read with this ex- 
cepted amended provision: ‘No State shall deprive any 
person of his property without due process of law, except it 
he in the form of taxation, nor deny to any person within 
its jurisdiction the equal protectton of the laws, except it be 
in the form of taxation.’” 

Mr. Justice Minter: Mr. Evarts, [ have heard you at- 
tentivelv, but I do not see any reason for saying that this 
clause of the California constitution deprives any person of 


his property without due process of law. The State surely 
had the right to regulate their taxation, and it has been 
invariably held that where there is a reasonable mode of 
correcting the evils of taxation, and where, if the party 
sues in a court of justice, there is an opportunity for a re- 
view, we cannot inquire further 

Mr. Evarts: I have not said a word on that subject. 

Mr. Justice MitueR: You read it just now. 

Mr. Evarts: I read it argumentatively, as its reasoning 
on the clause to which it relates is equally applicable to 
the clause respecting the denial of equal protection. 

Mr. Justice Mituer: [I call your attention to it. The 
question is left, so far as the Constitution 1s concerned, on 
the proposition of denying the equal protection of the laws. 
With regard to that, in the same line with Judge Brad- 
ley’s suggestion, let me say that we have never had a very 
critical analysis of those words presented to us. I do not 
remember that any case has vet come before us in which 
any State law has been held to be void under that clause. 
We are to consider what it is if a State shall deny to any 
person within its jurisdiction the equal protection of the 
laws. It does not say “ equal laws; ” it does not say “shall 
not deny equal laws,” but shall not deny “the equal pro- 
tection of the laws.” ‘That requires the enforcement of 
such laws as exist, equally upon all people. That may be 
one reading of it. The truth is that the view now con- 
tended for is very far-reaching. 

Mr. Evarts: Your Honor will do me the justice to say 
that [ have not said anything about the clause as to de- 
priving of property. 

Mr. Justice MILLER: No, except as you read it just now. 

Mr. Evarts: It is part of one sentence. 

Mr. Justice MILLER: No one said anything about it; and 
I do not think it is applicable to this case. 

Mr. Evarts: The question was of argument as to the 


limitation in regard to this very clause which your Honor 
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thinks should be deliberated upon, that the same method 
of interpretation by which taxation should be exempted 
from the last could be extended to the following clause. 
Now let us look at it and see whether it is a sound argu- 
ment. 

Mr. Justice Fretp: Did the law passed at the first ses- 
sion of the Legislatuye of the adoption of the constitution 
apply to taxation of railroads $ 

Mr. Evarts: I maf say that all these views on this sub- 
ject are included in Mr. Sanderson’s brief, with references 
and citations. Now, it is a perfectly fair argument, as I 
submit, that if you Can add to the last clause in limitation 
of the range of equal protection of the laws “except it be 
in the form of taxation,” it will be agreed that no inter- 
pretation of this final clause as to the equal protection of 
the laws would permit of a State justifying itself, where it 
did not make any distinctions of inequality between the 
enforcement and interpretation of its laws, but where it 
made the laws themselves discriminate as to race, color, 
and previous condition. Are you ready to say that this 


protection of this clause of the Constitution only goes to 
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the point that the laws they make shall be equally applied, 
and equally interpreted and equally enforced, but that you 
can deny protection in respect of the principles of equality 
in the laws themselves, you can have inequalities in the laws 
themselves, that come to the point of a denial of equality 
among the persons affected? Now in the case at bar the 
subject of taxation, as Mr. Justice Bradley says, and as we 
ull feel, is the only subject of inequality that we are re- 
garding. We all know that in general the powers of tax- 
ation are unlimited, and at the will, to a general extent, of 
the States. While its laws of taxation do not press uane- 
qually, in the proper interpretation of the equality of pro- 
tection and the equality of right, (which is defined as well 
as its protection, for they are commensurate and recip- 
rocal)—if you do not find its operations to disturb that 
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principle, but the diversities are of mere application, as I 
have said before, and not of burdens eo nomine, with that 
necessary purpose to tax unequally, these incidents of nec- 
essary Variation in the nature of things may not violate the 
clause of the Constitution. I say in this case the venom 
of this taxation is a denial to people owning property in 
one form of the application of the generality and uniform- 
ity that the constitution and laws of California, as well as 
the requirement of our Constitution, which certainly re- 
quires equality so far as persons are concerned. I say that 
here the purpose is absolute and direct to discriminate 
against persons in respect to their ownership of property 
in sor 2 situations, when the rule of equality has been es- 
tablished by the State in its constitution and its laws in 
respect of all other people. 

Now, enough of illustration and of argument upon one 
side and the other, bearing on this question of inequality, 
and by that I mean that inequality that makes a discrim- 
ination at variance with natural and necessary principles 
of equal taxation and burden, a discrimination of ine- 
quality adjusted by ownership and personal stigma and op- 
pression. If this is not that, I do not know what is. The 
whole motive is so, and the effect is so; and the result is 
that these persons owning corporation property are unpro- 
tected in such ownership by the general requirements and 
policy of equality of that State. 

If the court please, I have uow only to to consider the 
question of the United States relations to this property, to 
this organization, to these functions, and to these services. 
I suppose the general principles laid down as doctrines, as 
maxims, as uniform and absolute rules by this court as to 
how taxation may or may not affect an institution or op- 
eration of the United States are not in question. It is not 
any less true now than it was in the logical statement of 
Chief Justice Marshall, that the right to create carries the 
right to preserve, and the counterpart of the proposition 
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the right to tax is the right to destroy. Now, is it, can it 
be, a judicial question how much of a tax will destroy; 
how much will cripple; how much will disparage and dis- 
tort the operations of the United States? I observe in the 
decisions of this court that a reasonable line is attempted 
to be drawn between what may be called dead property 
merely of these corporations in this aspect that I have 
commented on as the only one contemplated by the con- 
stitution of California, and that is its value with the same 
relation to things and values that other property in the 
State has. ‘This court has had a disposition to draw a line 
between taxation on mere property of these public Fed- 
eral organizations, whether created or adopted, and taxa- 
tion burdening its franchises or functions. A suggestion has 
been thrown out—I think it was in an opinion of Mr. Justice 
Miller—that if Congress had not itself imposed a protective 
clause against taxation as property, it was a safe rule judi- 
cially for the court to say that that was not protected un- 
der the general principle that the United States was ex- 
empt from taxation, and from disparagement, and from 
burden, That I do not discuss bere or now; but I 
submit that not one decision in this court bas ever for one 
moment lowered the tone of this court, as announced in 
successive decisions by Chief Justice Marshall and his as- 
sociates, that whatever does by the operation of taxation 
touch and feed itself out of the means and the methods 
and the uses and the services of the United States, that is 
inhibited by the Constitution, and without the need of any 
Congressional action for its exemption. Our proposition 
here is, that looking at these institutions in the shape of 
trading railroad corporations, whether springing into exist- 
ence under corporate authority or under the general law of the 
land, of California or other States, whatever the origin, when 
the United States, within its power under the Constitution, 
has laid its hand upon the whole collected and aggregated 
force, whether in material measures and extension, or in 
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capital or in faculty or in service, that whenever a tax is 
laid that does burden and tend to exhaust that function, 
that means and that energy of the United States, this court 
will prononnee it to be unconstitutional without needing to 
find a Congressional determination that it is prohibited, 
politically, by the United States. 

[ will not occupy your time in displaying the features 
and the essential circumstances of these creations. Look 
at them iv the statutes, look at them in your own decis- 
ions, recall them in your own minds; you know what 
they are. 

Our proposition is this: that in regard to a State corpo- 
ration—and we will confine it, if you please, to this single 
corporation—there was in California nothing buat a form 
and manner by which citizens aggregated themselves as a 
part of the common right to build railroads, and this rail- 
road company bad been organized in California. It had 
not any railroad, it had not built any railroad, it had not 
uny terminus that would justify building a railroad, and 
there was no invitation to property and to interest to build 
any railroad, ‘That was all that was in existence then and 
there. ‘The United States then undertook to make what, 
for the United States under its duty and its power and for 
the benefit of the whole country ¢ It undertook to make 
a route and structure, and invited capital; in other words, 
furnished the whole means and spirit by which it called 
into life the possibility of this organization and efficiency, 
and it did it for the United States and for nothing else. 
It was not to benefit California; it was not to have a feeble 
corporation there. It was that there should be an organ- 
ized system practically by wealth, by power, and by pro- 
tection, which would make it a unit. It undertook to do 
it, and it did not find in the existence of this fiction and 
form of a corporation out there an impediment to it. It 
adopted it by invitation of California to adopt it. It framed 
and modeled and wielded it into an organized, living, and 
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working force, and the whole living and working force 
was to maintain it in its entirety,and to have it impregua- 
ble and inexpugnable at every vital point of it. 

The Curer Justice: We are not to be expected to over- 
turn what has already been settled by this court as to the 
power of a State to tax railroads built by the aid of Con- 
gress. 

Mr. Evarts: I have excluded that whole subject from 
my present discussion. [am confining the State to the 
right of taxing the property merely. 

The Carer Justice: But how will you tax this railroad 
so far as the right of way is concerned 7? 

Mr. Evarts: That is part of my present argument with 
which I am engaged, and that is the branch of the United 
States interest and power over the affair. I place on one 
side of the line drawn between the right to tax mere prop- 
erty as property, and on the other the right to tax means. 

The Curer Justice: What is taxed here more than the 
property ? 

Mr. Evarts: You might tax property, and you might 
by taxing property tax and destroy the means and agencies 
of the United States. If the two things are so combined 
that they cannot be separated between local and dead 
property upon the same level with the mass of all property 
of the State, general property, but must include in that a 
tax that claims the right to bnrden, the right to impede, 
and the right to destroy this fanction of the United States, 
then you cannot tax the property at all. 

I think your Honors have expressly drawn the line be- 
tween taxing as property and taxing the means of the 
United States. I do not understand; if the Chief Justice 
will allow me, that this court has undertaken to say, that 
by the right to tax property as severable from means, when 
it finds property implicated and enveloped so that it must 
tax meats, the exempt must yield and is subject to the 
State. 
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The Cuter Justice: In the Penistoun case the tax was 
laid on a railroad built entirely by the aid of Congress and 
under the charter of Congress. I think that case came 
from Nebraska. 

Mr. Epmunps: It was the Union Pacific Railroad. 

Mr. Evarts: But I was going to say, as pertinent to 
this subject, that a tax upon their property merely, having 
no such necessary effect and leaving them free to discharge 
the duties they have undertaken to perform, may be rigitt- 
fully laid by the States. A tax upon their operations be- 
ing a direct obstruction to the exercise of Federal power, 
may not be. 

Your Honors understand that in the Thompson case and 
in the Peniston case the franchise was uot included in the 
tax. 

The Cuter Justice: The tax was on the railroad and 
the railroad property as valued. Whether or not they 
ralued that property according to its worth, to be used as 
a railroad or not, I do not now say, but it was taxed as a 
railroad. 

Mr. Evarts: It was taxed as property, to be valued as 
property merely, as | understand. Now, in the Thompson 
vase, this is said: 

“ We fully recognize the soundness of the doctrine-that 
no State has a right to tax the means employed by the 
Government of the Union for the execution of its powers. 
It will be safe in general, in reference to persons and State 
corporations employed in Government service, that when 
Congress has not interposed to protect their property from 
State taxation, such taxation is not obnoxious to that 
objection.”’ 


Those are the conclusive propositions of the court that 
are to limit me in the argument before your Honors. I 
do not expect to overthrow them, but I say that sedulously 
and carefully, cireamspectly and wisely, you have excluded 


means from taxation; and I say if you cannot separate 
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property from means, but are to tax them, then the logic 
is that you cannot tax the property, and not the logic that 
you can tax the means. But that we will not discuss. 
Whether that line can be drawn, it is clear that ‘it 
is a line difficult of application. It may be true that 
it may be a judicial question. It does not seem to 


me a very easy judicial question. When I show that 


this orgauization is for the United States service, 
endued and endowed by it, not endued and not endowed 
by the State, if it can be so taxed as that in the form 
and manner of this enveloping the franchise and the 
means in the taxation, then the State can destroy it; cer- 
tainly, it can destroy it; whereas, if you observe the law, 
that it can only tax the tangible properties—I do not mean 
separated, but taking the whole line; I do not care how 
many pieces you chop it into, for taxation it remains en- 
tire—you do have a rule that works with greater or less 
success and distinction, and I want to call your Honors’ 
attention to a vital distinction that Chief Justice Mar- 
shall drew in his original arguments as to the absolute 


necessity of suppressing from the beginning the touching 
by taxation of what was means; no matter how much 
else there was about what it undertook to touch, if it was 
an element in the vital power of the means of the corpo- 
ration, it could not be taxed; and he put it upon this firm 
and sound reason of good sense and of wisdom in holding 
that aside from the other considerations of construction 
and of interpretation. What does he say on that subject 
as the reason which, I think, will strike your Honors for 
the absolute necessity of this court stopping at taxation 
which affects the means? I read trom page 58 of Mr. 
Sanderson’s brief, which is an extract of considerable 
length from the McCulloch case. 

The Curer Justice: Let me understand you, Mr. Ev- 
arts, on this point. Do you contend that under these 
decisions the valuation of the property must be contined 
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to the land on which the road is built, to the ties and the 
iron, and that it is not to be considered at all in connection 
with the right of the corporation to use this land and tron 
and ties for the purpose of transportation ? 

Mr. Evarts: I do not understand that it is to be taxed 
as disjecta membra. If it can be taxed at all on the notion 
of property, it can be taxed on the notion of the property 
as it is put together. 

The Cater Justice: On its use { 

Mr. Evarts: Not in its use, but on its value put to- 
gether. I agree that use of a thing is a part of its value ; 
that I know; but you must look at it as value, and you 
must look at it as taxation of property that is to be put 
upon a basis of equality with the property, and you must 
make it on the principle of abstaining from imposing a 
taxation that does impede and does exhaust necessarily in 
its practice the means employed by the United States. 
What equality was there here? We are brought into the 
very questions that the United States has no protection 
under equalizing it with the other property. We are 
breaking down this discrimination about this property or- 
ganized in this form from taxation under the general 
principles of taxation of that State. Chief Justice Mar- 
shall said in regard to tis matter, after noticing the 
argument, that it ought to be left to the State as a part of 
their taxable mass. and that taxation by the State was 
clear and essential and all that, which we all agree to and 
which we appreciate and maintain to the fall, as I under- 
stand it, Chief Justice Marshall says: 

“The peuple of a State, therefore, give to their govern- 
ment a right of taxing themselves and their property, and 
as the exigencies of u government cannot be limited, they 
prescribe no limits to the exercise of this right, resting ——” 

Now, what does it rest on ? 

“resting confidently on the interest of the legislator and 
on the influence of the constituents over their represen- 
tatives to guard them against its abuse.” 


i 


om re 


i 


- ener atteib 


er ce Ste a ane ee ” 
~ 


31 


In other words, there is no taxation without representa- 
tion, and the people govern, and the authorities that govern 
the State are themselves representatives of and amenable 
to popular revision in this very matter of unequal taxation. 
Then he proceeds : 


, 


‘But the means employed by the Government of the 
Union have no such security, nor is the right of a State to 
tax them sustained by the same theory.” 


[In other words, the United States is at least not a con- 
stituent of the taxing authorities of the State of Califormia. 
It is a foreign power were it not that it is a paramount 
power, and so not a foreign power. Whatever are its 
means, they must be respected. 

The theory is, on the argument as I understand it, that 
as the State has power of taxation within its borders, and 
this isa frame-work of a California creation connected, 
intertwined with its continuous route, which, in the power 
and duty of the United States, is being exercised, somehow 
or other the corporation of the State becomes the master 
of the United States. Why is it not? Is not this the 
proposition in regard to this taxation of this corporation in 
California by that State? Does it not assert that this cor- 
poration of California is indomitably independent of the 
United States absolutely? The argument is that it is not 
a person within the limitation of the State’s right or power, 
but, as the phrase is, it is a creature of the Government, 
and it is likened to the absolute power that the Maker has 
over the natural man. What have we then? ‘Two proposi- 
tions that the corporation is the master of the United States 
by being independent of any opportunity to protect them 
against this legislation; and,on the other hand, that the cor- 
poration in the State of California is an abject dependent of 
the California Legislature. ‘Thus we see the strange opera- 
tion, that whereas the California Legislature cannot by its 
authority operate upon United States means, yet it can by 
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the mastery of the corporation make it do its will, and then 
the United States must bend its head to the supremacy of 
the corporation of the State. 

Now, if the court please, it will be seen, as I think, that 
not less than in the case of McCulloch v. Maryland, it will 
not do to look merely at a possible adjustment that may 
meet the exigencies of a State and the reasonable exigen- 
cies of a State and the paramount authority and obligation 
of protection by the United States of this continued route. 
You must look at the policy, whether upon this property as 
it is organized and serving the United States as its means 
by the power the United States has given it to serve it, by 
the means that have been attracted to it by the contribu- 
tions of the people of the United States to make it a living 
and working corporation under the invitation of the United 
States, under the absolute right and duty of the Constitu- 
tion to keep that route open, to see that the services the 
United States has imposed upon it are performed, and to 
see to the penalties which it has affixed as sanctions to its 
performance of its duties to the United States. It must be 
protected against the application of a principle which when 
it says it can tax so that it can dispose of and break up the 
unity and function of the organized part so far as it is 
within that State, you must conclude that if you give the 
right to tax you cannot withhold .the right to enforce the 
tax; you cannot prohibit, you cannot deny the right to sell 
the whole from under the power and duty of the United 
States, because it is just as true now that the right to tax 
involves the right to destroy. 

You cannot alter that principle, and you cannot exempt 
from destruction what is essential to the vigor and the 
maintenance of the powers and duties of the United States, 
unless it must be on the principle that the California au- 
thority is paramount within its limits because of the form 
of the enlistment and impressment, if you please, so to 
call it, by the United States of a California corporation in 
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a part of their scheme and system. We must look over the 
future as well as the present ; draw lines whereby property, 
as property, shall be taxable, and the organized function 
and faculty shall be protected; but if you cannot adjust a 
discrimination, then the greater must carry with it the less. 
Omne principale trahit ad se accessorium. ‘his State corpora- 
tion must be swallowed up in the great scheme and organiza- 
tion of the United States; and if the property of it cannot 
be taxed without encroaching upon the vigor and the en- 
ergy of the United States authority, the taxation must be 
denied. If we are to go back to the old rule of wisdom 
that Portia applied, if you can find the pound of flesh for 
tuxation that does not encroach upon the vigor and the 
life-blood of the United States, the pound can be taken ; 
but if by taking it one drop of the blood and vigor of the 
means and agency of the United States is exhausted, a 
paramount and final and adequate authority says that the 
State must forego the pound of flesh. 
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BERNARDINO VS. SOUTHERN PACIFIC R.R. co. 1 


COUNTY OF SAN 


a Transcript of Writ of Error. 


In the Cireuit Court of the United States for the District of Cali- 
fornia. 
Tue County or SAN BERNARDINO, Plaintiff, 
7 - No. 2757. 


Tue SourHern Pactric RAILROAD CoMPANY, a Corpora- 
tion, Defendant. 
] Complaint. 


In the Superior Court of the County of San Bernardino, State of 
California. 


THe County oF SAN Bernaprno, Plaintiff, 
Us. 
THE SouTHERN Paciric RAILRAD CoMPANy, a Corporation, 
Defendant. 
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Plaintiff complains and alleges— 
Ist. That the defendant is, and at all times hereinefter mentioned 
. has been, a corporation duly organized and existing under the laws 
of the State of California, doing business therein and in the county 
of San Bernardino. 
2d. That the defendant is indebted to the plaintiff in the 

2 sum of eight thousand seven hundred and eighty-five ,%% 

($8,785.90) dollars for taxes due the plaintiff for the fiscal 
year A. D. 1880 & 1881, with five per cent. added thereto, which said 
per cent. amounts to the sum of four hundred and thirty-nine ,°%5 
($439.24) dollars penalty for the non-payment thereof, and interest 
upon the whole amount of tax and penalty at the rate of two per 
cent. per month from the twenty-sixth day of December, A. D. 1880, 
until judgment, and fifty cents cost of advertising. 

Plaintiff further avers that defendant is indebted to plaintiff in 
the further sum of four thousand six hundred and eight 75 
($4,608.99) dollars for State taxes for the fiscal year A. D. 1880 & 
1881, with five per cent. penalty added thereto for the non-payment 
thereof, amounting to the sum of two hundred and thirty +5 
($230.44) dollars, and interest upon said tax and penalty at the rate 

of two per cent. per month from December 26th, A. D. 1880, 
3 until judgment, and fifty cents costs of advertising, which 

suid taxes were duly assessed and levied upon the real and 
personal property of said defendant, to wit, forty-eight yy miles of 
the roadway, road-bed, and rails of said defendant, assessed at ten 
thousand eight hundred dollars per mile. The rolling-stock of said 
defendant apportioned and assessed at nineteen hundred and thirty- 
three ;',°, dollars per mile, and the franchise of said defendant as- 
sessed at two thousand dollars per mile, being in amounts, namely, 
for the franchise, total assessment, ninety-seven thousand seven hun- 
dred and sixty dollars; road-bed, rolling-stock, roadway, and rails, 
six hundred and twenty-two thousand three hundred and ninety- 
six 75 dollars. That the whole of said defendant’s property in the 
1—982 
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State of California, so far as its franchise, roadway, rails, road-bed, 
and rolling-stock is concerned, was assessed for the fiscal year 
4 A. D. 1880. & 1881. at ten millions four hundred and eighty- 
three thousand five hundred and eighteen dollars, and the 
whole number of miles ib operation of its said road was in said 
fiscal year seven hundred and eleven ;5,°; miles. And that said 
taxes were so assessed upon defendants for the said fiscal year A. D. 
1880 & 1881. 
Wherefore plaintiff prays judgment against said defendant for 
said several sums, with penalty and interest as aforesaid and costs 


of suit. 
W. C. ROWELL, 
District Attorney and Attorney for Plaintiff: 
Filed March 8th, 1882. 
A. F. McK ENNEY, Clerk. 
I hereby certify the foregoing to be a full, true, and correct copy 


of the complaint on file in my office in the above-entitled action. 
In witness whereof, | have hereunto set my hand and affixed 


5 the seal of the above-named court, this 14th day of April, 
1882. 
[SEAL. | A. F: McKENNEY, Clerk, 


By DAVID WOLF, Deputy Clerk. 


6 Summons. 


In the Superior Court of the County of San Bernardino, State of 
California. 


THe County OF SAN BERNARDINO, Plaintiff, 
US. 
THe SouTHeERN Paciric RatLroap Company, a Corporation, 
Defendant. 


Action brought in the superior court of the county of San Bernar- 
dino, State of California, and the complaint filed in the office of 
the clerk of said court in San Bernardino county. 

The people of the State of California send greeting to The Southern 
Pacific Railroad Company, a corporation, de fendant : 


And you are hereby required to appear in an action brought by 
the above-named plaintiff against you in the superior court “of the 
county of San Bernardino, in the State of California, and‘ answer 

the complaint filed therein within ten days, if the summons 
7 is served within said county of San Bernardino: within 
thirty days if served elsewhere. 

The said action is brought to receive of you the sum of eight 
thousand seven hundred and eighty-five 7%, dollars for taxes due 
the plaintiff for the fiscal year 1880 & 1581, with five per cent. 
added as a penalty for the non-payment of said taxes, amounting to 
the sum of four hundred and thirty-nine 7%, dollars, with interest 
at the rate of two per cent. per month upon said tax and penalty 
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from the 26th day of December, 1880, to judgment, and fifty cents 
costs advertising, and costs of suit. Also for the further sum of four 
thousand six hundred and eight ,4°5 dollars for State taxes for the 
fiscal year 1880 & 1881, with five per cent. added as a penalty for 
the non-payment of said taxes, amounting to the sum of two hun- 


dred and thirty ,*jty dollars, with interest at the rate of two per cent. 


per month upon said tax and penalty from December 26th, 
8 1880, to judgment, and fifty cents cost of advertising, and for 


costs of suit, reference being had to the complaint on file 
herein for further and full particulars. 

And you are hereby notified that 1f you fail to appear and answer 
the said complaint, as above required, the said plaintiff will cause 
your default to be entered and take judgment against you for the 
sum of fourteen thousand and sixty-five °°) dollars. 

Given under my hand and seal of the superior court of the county 
of San Bernardino, in the State of California, this eleventh day of 
March, in the year of our Lord one thousand eight hundred and 
eighty-two. 


[SEAL. | A. F. MCKENNEY, Clerk. 
Endorsed: Filed March 22, 1882. A. F. McKenney, clerk. 


y I hereby certify the foregoing to be a full, true, and cor- 
rect copy of the summons, with sheriff’s return endorsed 
thereon, on file in my office in the above-entitled action. 
In witness whereof, | have hereunto set my hand and affixed the 
seal of the above-named court, this 14th day of April, 1882. 
A. F. McKENNEY, Clerk, 
By DAVID WOLF, Deputy Clerk. 


OFFICE OF THE SHERIFF OF THE CITY 
AND County oF SAN FRANCISCO. 

I hereby certify that I received the annexed summons on the 17th 
day of March, 1882, and personally served the same on the 17th 
day of March, A. D. 1882, upon The Southern Pacifie Railroad Com- 

pany, a corporation, the therein-named defendant, by deliver- 
10 ing to J. L. Willeutt, secretary of said defendant, personally 

in the city and county of San Francisco, a copy of said sum- 
mons attached to a certified copy of the complaint in said action 
therein named. 

Dated at San Francisco, this 17th day of March, 1882. 

JOHN SEDGWICK, Sheriff, 
iv H. LUNSTEDT, Deputy Sheriff. 
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ll Answer. 


In the Superior Court of the County of San Bernardino, State of 
California. 


THE County OF SAN BERNARDINO, Plaintiff, 
Us, 7 eyeve 
mT > > ‘ ” ‘ No. 330. 
HE SOUTHERN Pacrric RAILROAD ComMPANny, a Corpora- 
tion, Defendant. 


Now comes the defendant, and answering the complaint of plain- 
tiff on file herein— 


I. 


Denies each and every allegation in said complaint had, made, or 
contained, and denies that the defendant is a corporation organized 
or existing under the laws of the State of California, or organized 
and existing other than as hereinafter in this answer averred, and 
denics that defendant is indebted to the plaintiff in any sum what- 
ever, or that there are any taxes due the plaintiff, without or with- 
out percentage added, or that there is any penalty, costs, or interest 
due the plaintiff, or that any taxes were ever assessed or levied upon 
any property of plaintiff described in said complaint for the fiscal 
year mentioned in said complaint, or that any of the property men- 
tioned in said complaint was ever assessed for said fiscal year for 
any sum or in any manner whatever, or that any taxes were assessed 
or levied against any of said property for said fiscal year. Denies 
that during said fiscal year, or at any other time, defendant had in 
operation 711,%,°; miles of road, or any greater number of miles than 
7067% miles. Defendant refers to and makes part of this subdi- 
vision the matters and things stated in subdivisions 2 to 37, in- 
clusive,.of this answer. 


12 And for further and separate answer defendant avers: 


II. 


Defendant a corporation—Its place of business—Line of road— 
Stockholders. 


That it is a corporation existing under the laws of the United 
tates and of the State of California (as will hereafter more fully ap- 
pear). That the principal place of business of defendant now is, and 
for many years last past has been in the city of San Francisco, State 
of California. That a great number of its stockholders now are, and 
ever have been, citizens of the United States and residents of said 
State of California, while other of its stockholders now are, and ever 
have been, citizens of the United States and residents of States other 
than the State of California. 


or 


THE SOUTHERN PACIFIC RAILROAD COMPANY. 


13 IIL. 
S. P. R. R—The uses and purposes thereof. 


That as such corporation it constructed a line of railroad, and 
procuring the rolling-stock and all appurtenances thereunto belong- 
ing, known and designated as the Southern Pacific railroad (of Cali- 
fornia), described as follows: Commencing on the waters of the 
Pacific Ocean, in the city and county of San Francisco, and extend- 
ing in a southerly direction through portions of the county of San 
Francisco, and through the county of Santa Clara to Tres Pinos, in 
the county of San Benito, with a branch therefrom running from 
Carnadero, in the county of Santa Clara, to Soledad, in the county 
of Monterey ; said line of railroad also extends from Huron, in Fresno 
county, to Goshen, in Tulare county, and thence in a southerly 
direction, by way of Tehachapi Pass, Mojave, and Los Angeles, to the 
Colorada river at Fort Yuma, with three branches from said line at 
Los Angeles, extending respectively to Santa Monica, Wilmington, 
and Santa Ana,in the county of Los Angeles. That said line of 
railroad is connected with the Texas & Pacific railroad at El Paso, 
in the State of Texas, by two railroads, to wit, the Southern Pacific 
railroad (of Arizona), extending from Fort. Yuma to the eastern 
boundary-line of Arizona; and the Southern Pacific railroad (of 
New Mexico), extending from said eastern boundary line across New 
Mexico to El Paso. That said several railroads are operated as one 
continuous line from a point near Marshall, in Texas, to the Pacifie 
Ocean at San Francisco, for the uses and purposes and in the manner 
contemplated by the acts of Congress hereinafter referred to. 

That from Tres Pinos to Huron the said Southern Pacific rail- 
road has not been completed, but, pending its construction, connee- 
tion between said points is made over the lines of the Central 
Pacific railroad. That defendant has not completed the construe- 
tion of the road from said Southern Pacific railroad to the Colorade 
river to connect with the Atlantic & Pacifie railroad, hereinafter 
referred to, but has the construction thereof under contract, and will 
soon have completed a road from Mojave, on the line of said South- 
ern Pacific railroad to the Colorado river, there to connect with said 
Atlantic & Pacific, and with the said Atlantic and Pacific, when com- 
pleted, making a continuous line from Springfield, in the State of 
Missouri, to the Pacific Ocean, as contemplated by the act of Con- 
gress, hereinafter referred to, chartering the Atlantic and Pacific 
Railroad Company. 

LV. 
Length of the road in the several counties. 


That of said Southern Pacific railroad (of California) there had 


_ been, prior to the first Monday in March, 1880, completed, and there 


was in operation in the several counties through which it runs, 
706.18 miles, to wit: In the city and county of San Francisco, 7.3 
miles; in the county of San Mateo, 21.10 miles; in the county of 
Santa Clara, 50.30 miles; in the county of Santa Cruz, 2.15 miles; 
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in the county of San Benito, 17.65 miles; in the county of Monterey, 
49.28 miles; in the county of Fresno, 17.95 miles; in the county of 
Tulare, 61.98 miles; in the county of Kern, 117.83 miles; in the 
county of Los Angeles, 159.48 miles; in the county of San Ber- 
nardino, 54.60 miles, and inthe county of San Diego, 158.85 miles, 
and all within the State of California. 


Vv. _ 
Act of Congress of July 27th, 1866. Atlantic and Pacific act. 


That on the 27th day of July, 1866, the Government of the United 
States undertook to construct, or cause to be constructed, a line of | 
railroad from a point at or near the town of Springfield, in the State | 
of Missouri, to the head waters of the Colorado Chiquito, and thence | 
along the thirty-fifth parallel of latitude, as near as might be found | 
suitable for a railroad route, to the Colorado river, at such point as 
might be selected, and thence by the most practicable and eligible 
route to the Pacific Ocean ; and to that end Congress passed an act, | 
entitled “An act granting lands to aid in the construction of a rail- | 
road and telegraph line from the States of Missouriand Arkansas to — 
the Pacific coast,” which act was approved on the 27th day of July, 
1866, and to said act defendant here refers by title and makes it part 
of this answer. (See United States Statutes at Large, vol. 14, page 


292.) By said act certain persons therein named were made and +r 
erected into a corporation, under the name and style of the “At- } 
lantic & Pacific Railroad Company.” 
? 
VI. | 
° - 7 ® vara) ' 

Intent of Congress in passtng act of 1866. 

. ° \ ° ° ° i 
That the intent and purpose of Congress in passing said act was 
to secure the completion of a railroad from the Missouri river to the | 
Pacific Ocean, with a branch toSan Francisco, and to secure the use 


thereof for all time to come to the Governmeut of the United States 
for the transportation of its mails, troops, munitions of war and 
public stores. 


I4 VIL. 
Like privileges and immunites granted to defendant.  * 


That to facilitate the construction of said road, the Government 
of the United States, by said act of Congress, adopted the defendant 
as the instrument or agent of the United States, and conferred upon 
defendant the same powers, and clothed defendant with the same 
privileges and immunities, which it conferred upon and clothed the | 
Atlantic & Pacific Railroad Company with, except that the said de- 
fendant was to construct only that portion of said railroad between 
the Colorado river and the city and county of San Francisco. 
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VIII. 
Acceptance of the conditions. 


That the said Atlantic & Pacific Railroad Company did organize 
under said act, and did obtain bona fide subscriptions to the stock of 
said company to the amount of one million dollars, with ten per 
centum paid within two years after the passage and approval of said 
act of Congress; and the said company and plaintiff did immediately 
after the passage of said act accept the terms and conditions thereof, 
and have duly complied therewith. 


LX. 
Roads constructed under said act. 


That the said company has nearly completed, and will, within a 
short time, have fully completed the whole of said road from Spring- 
field to the Colorado river; and defendant has constructed said road 
as aforesaid to Mojave, with the exception hereinbefore set out, and 
is prosecuting the construction thereof from said Mojave to a junc- 
tion with the road of the Atlantic & Pacific Company at the Colo- 
rado river; and the whole of said road will be completed and in 
operation within the present year. 


X. 
Act of Congress of March 3d, 1871.—Texas Pacific act. 


That on the 3d day of March, 1871, the Government of the United 
States under to construct, or cause to be constructed, a line of rail- 
road from Marshall, in the State of Texas, to San Diego, in the 
State of California, and from said line of road at the Colorado river 
to construct, or cause to be constructed, a line of railroad which 
would connect the road from Marshall to San Diego with the line of 
road provided for in the act of Congress of July 27th, 1866, herein- 
before referred to, and by means of said connecting road to connect 
the road from Marshall to San Diego with the city of San Fran- 
cisco; and to that end Congress passed an act entitled “An act to 
incorporate the Texas Pacific Railroad Company, and to aid in the 
construction of its road, and for other purposes,” approved March 
3d, 1871, and subsequently, on the second day of May, 1872, passed 
an act entitled “An act supplementary to an act entitled an act to 
incorporate the Texas Pacific Railroad Company, and to aid in the 
construction of its road, and for other purposes,” approved March 
3d, 1871. To said acts defendant here refers by title, and makes 
them part of this answer. (See vol. 16, U.S. Statutes at Large, 573; 
vol. 17, Ld., 59.) 

XI. 
Provisions of said acts accepted by the Texas Pacific Railroad Com- 
pany and by defendant—their work thereunder. 


That immediately after the passage of said act of March, 1871, 
the Texas Pacific Railroad Company was organized in pursuance 
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thereof, and it and defendant accepted all the terms and conditions of 
each of said acts of 1871 and 1872, and have fully and in every re- 
spect complied therewith, and under them and in compliance with 
the spirit and intent.of said acts have completed the roads men- 
tioned in the third subdivision of this complaint. 


XII. 
Intent of Congress in passing the acts of 1871 and 1872. 


-That the declared purpose of Congress in passing said acts was to in- 
sure the transportation of the mails, troops, munitions of war, sup- 
plies, and stores of the United States, and to that end Congress ex- 
pressly declared in said acts that no act of said companies, or either 
of them, nor any law of any State or Territory, should ever impede, 
delay, or prevent the companies mentioned from performing their 
obligations to the United States in the regard. 


15 | XII. 
Indebtedness of defendant secured by mortgage. 


That prior to the 1st day of January, 1881, the defendant was in- 
debted to divers persons, citizens of the United States, and many of 
them then and now citizens and residents of the State of California, 
in large sums of money advanced to construct and equip the rail- 
road hereinbefore described. That to secure the payment of such 
indebtedness the company long prior to the said first day of Janu- 
ary, 1881, executed and delivered a mortgage upon said Southern 
Pacific Railroad, and all rolling stock and appurtenances; that said 
indedtedness exceeded and still exceeds three thousand dollars per 
mile of: said road; that no part thereof bas ever been paid, except 
the accruing interest, and that the whole thereof is now and since 
the execution of said mortgage has been a valid and subsisting in- 
debtedness against said company, and has been and still is secured 
by said mortgage. 

XLV. 
Assessment by State Board of Equalization. 


That on the 2d day of May, 1880, the State Board of Equalization of 
the State of California, pretending to act under and by virtue of the 
powers conferred upon it by section 10 of article XIII of the con- 
stitution of the State of California, did make a pretended assessment 
for the purposes of taxation for the fiscal year of said State then 
next ensuing upon the franchise, roadway, road-bed, rails, and roll- 
ing stock of said railroad against defendant. Said pretended assess- 
ment was made sepurately upon the franchise, roadway, road-bed, 
rails, and rolling stock of said railroad, and was then and there soen- 
tered upon the minutes of said board. And that said assessment is 
the assessment upon which the several taxes mentioned in the com- 
plaint herein are based; and that no other assessment than the 
aforesaid was ever made of said property, or any part thereof, for 
said fiscal year. 
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_, 
Failure of State board to transmit assessment. 


The State Board of Equalization never did at any time transmit 
said pretended assessment or any assessment of said property, or 
any part thereof, to the assessor, or to any of the authorities of said 
county, and never at any time caused the same to be entered upon 
the assessment roll of said county for said fiscal year, or for any 
other year, nor has said pretended assessment, or any part thereof, 
or any assessment against said defendant or said property, or any 
part thereof, ever been entered upon or made part of any assessment 
roll, book, or delinquent list, in or for said county. 


XVI. 
State board never apportioned assessment. 


Defendant avers, upon its information and belief, that neither 
said pretended assessment nor any assessment against defendant in 
respect to said property, or any part thereof, was ever entered upon 
any assessment roll or book of said county of , hor upon any de- 
linquent list of said county, nor was any entry relative to the action 
of the said State Board of Equalization in respect to the assessment 
or apportionment of said property, or any part thereof, ever en- 
tered upon said assessment roll or book, except a letter from the 
State Board of Equalization, addressed to the assessor of said county, 
and that said letter did not contain said assessment or any part 
thereof, nor a copy of said assessment or any part thereof, nor did 
It contain any apportionment thereof, as provided for in section 10 
of article XIII of the constitution of the State of California, here- 
inbefore referred to or otherwise. 


XVI. 


No assessment was ever made or entered on the assessment roll. 


Defendant, upon information and belief, avers that neither said pre- 
tended assessment, nor any assesment against this defendant, or any 
other person or persons, in respect to the said property, or any part 
thereof, was ever entered upon any assessment roll or book of said 
county of San Bernardino, nor upon any delinquent list of said county ; 
nor was any entry relative to the action ofthe said State Board of Equa!- 
ization in respect to the assessment or apportionment of said property 
of defendant, or any part thereof, ever entered upon said assess- 
ment roll or book, except the said letter of the said State Board 
of Equalization. That said letter was copied by the assessor of San 
Bernardino county on or about the Ist day of June, 1850, upon the 
assessment. That upon said assessment roll opposite said letter is 
entered in figures $720,396.28, and opposite said figures, under the 
head of taxes due, is entered in figures $13,595.89. That the same 
entries, and no others, appear upon the delinquent list of said county 
for said fiscal year. That as defendant is informed art believes, 
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and upon such information and belief, charges the truth and fact to 
be there are in respect to the said property, and in respect to de- 
fendant, no other or further entries upon any assessment roll, book, 
or delinquent ilst of said county. 


16 XVIII. 


State board pretended to assess the whole of said property to de- 
fendant. 


That the State Board of Equalization in making the said pretended 
assessment pretended to assess to and against defendant the whole 
of said railroad, roadway, road-bed, rails, rolling stock and fran- 
chises, and failed to deduct therefrom the value of the mortgage 
given and existing as aforesaid thereupon to secure the indebtedness 
of said company to the holders of said bonds. 


XIX. 


State board did not treat said mortgage as an interest in the prop- 
erty. 


That in making said pretended assessment the said State Board 
of Equalization did not deem or treat said mortgage as an interest 
in said property, but did assess the whole. of said property to the de- 
fendant in the same manner it would have done had there been no 
mortgage thereon. 


XX. 


Pretended assessment and apportionment made before any other 
assessments in the State. 


That the time the said pretended assessment was made and said 
pretended apportionment was made by the State Board of Equali- 
zation no assessment book or roll for the said fisea] year had been 
completed or was in existence, nor had a single assessment or valu- 
ation for the purposes of’ taxation for said fiscal year been ascer- 
tained or fixed as provided by law or otherwise, and that said board. 
in making said valuation and apportionment, neither did nor could 
exercise any of the powers relative to the equalization of values for 
the purposes of taxation. 


iad. 
Authority exercised by State board violates provisions of Four- 
teenth Amendment. 


That under the constitution of the State of California the board 
of supervisors of the several counties ot the State constitute Boards 
of Equalization for their respective counties, whose duty it is to 
equalize the valuation of the taxable property in the county, except 
the franchise, roadway, road-bed, rails, and rolling stock of rail- 
roads operated in more than one county of the State: and that to 
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such boards the owners of all property, except as above stated, have 
the right and privilege to apply for the correction of the assessed 
values of such property, and have the right and privilege of a hear- 
ing before the said local boards of equalization. That by the pro- 
visions of the constitution of California, and the laws thereof, this 
right and privilege, or any right or privilege, to be heard in relation 
to the said assessment, is denied in respect to the property in ques- 
tion. All of which defendant avers is contrary to the provisions of 
the Fourteenth Amendment of the Constitution of the United 
States. 


XXII. 
Further violation of Fourteenth Amendment. 


That the said State Board of Equalization never at any time 
made or had any rule or regulation relative to the assessment or 
valuation of railway property of any kind, nor never made or had 
any rule to govern or regulate its proceedings for the exercise of the 
powers conferred upon it by section 10 of article XIII of the eon- 
stitution of California. 

17 XXITIT. 
Further discrimination. 

That the power conferred upon the State Board of-Equalization by 
section ten of article XILI of the constitution violates the provisions 
of said Fourteenth Amendment, for that said section, as to such pow- 
ers, is self executing and complete, and does not provide for personal 
or other notice to be given to the parties to be affected by the exer- 
cise of such powers, and does not provide for a full or any opportu- 
nity of time, place, or tribunal for such parties to be heard in de- 
fense of their rights ; and that from, under, and by said provisions 
of the constitution of the State of California the liability of owners 
of such property to taxation, and the amount thereof, may be fixed 
without notice or an opportunity to be heard. 


XXIV. 
Further discrimination. 


That the provisions of the constitution of the State of California 
providing for the assessment of railroad property operated in more 
than one county is in contravention of the provisions of said Four- 
teenth Amendment of the Constitution of the United States, in this, 
that it discriminates against the owners of railroad property operated 
in more than one county; in this, that whereas, under section four 
of said article XIII of the constitution of the State of California, if 
the owner of other kinds of real property have a mortgage, lien, or 
incumbrance thereon, he is not liable to assessment or taxation upon 
such property, nor for the value of his interest in such real estate 
over and above the value of such mortgage, lien, or incumbrance; 
whereas in case of railroad property no such allowance or deduc- 
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tion is made, had, or allowed with respect to any mortgage, lien, or 
incumbrance there may be upon such property. 


eas 
Further discrimination. 


That all owners of railroad property, operated in more than one 
county, by virtue of the provisions of said section ten, of article XIII, 
which relate to the assessment by the State Board of Equalization 
of such property, are denied any protection from the law of the 
State of California, which— 

(a.) Require that property shall be taxed in proportion to its 
value. 

(b.) Require such proportions to be ascertained by a general law. 

(c.) Require that before liability be fixed an opportunity to be 
heard must be given. 

(d.) Give an appeal from the assessor to boards of equalization. 

(e.) Require the assessment to be made in the county, and pre- 
vent its being made in localities distant from the situs of the prop- 
erty. 

(f.) Which prescribe mode and manner of the assessment. 

(g.) Which allow deductions for indebtedness secured by mort- 
gage. 

And defendant avers that at and before and ever since the : adop- 
tion of the constitution of California, now in force, there were and 
are existing under the laws of said State corporations of various 
kinds formed for the purpose of and actually operating and doing 
business, and holding and using and operating property in more 
than one county in said State, and that at all of said times there 
were and there now are divers natural persons, residents of said 
State, operating property in more than one county in said State, and 
that at all of said times there were and now are railroads owned by 
corporations formed under the general laws of said State which are 
only operated in one county. That by the provisions of section ten 
of article XIII of said State constitution persons operating railroads 
in more than one county in the.State have been singled out from 
all other persons operating property in more than one county and 
denied the right, common to all other persons, to appeal for relief 
from over valuations of their property by assessors to the local board 
of equalization and denied the rights and privileges accorded by 
the laws to all other persons in that respect. 


XXVI. 


System adopted by said board violates rules of equality. 


That the State Board of Equalization in making said pretended 
assessment of the said roadway of defendant did willfully and de- 
signedly include in the valuation of said roadway the value of fences 
erected upon the land of coterminous proprietors; and did willfully 
and designedly value the said roadway at a greater value.than the 
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value of other property similarly situated, and greater than its actual 
value, upon the ground that such increased valuation should be 
made because the title of defendant thereto was acquired by con- 
demnation. : 

‘That the value of such fences which were not the property of de- 
fendant nor the property of the owners of said roadway, and the in- 
creased value affixed to the roadway by the system adopted by the 
board, are blended in said pretended assessment, and that there is 
no mode or means by which such illegal valuation can be separated 
from those which may be legal. 

Defendant, upon its information and belief, avers that the said 
State Board of Equalization adopted a system of valuation in respect 
to all the property mentioned and referred to in section 10 of article 

XIII of the Constitution, which defines the power of said 
1s board, which system was by said board intended to and which 

did operate unequally, and which was intended to and did 
violate the rule prescribed by said section—that all of such property 
should be assessed at its actual value. That the system so adopted 
was applied by the said board in making said pretended assessment 
of the said property, and in making the assessment of all property 
in the State over which the preteneded authority of said board ex- 
tended. 

That said system was to include within the value of the roadway 
the value of the fences owned and possessed by coterminous proprie- 
tors, and to value said roadway at double its actual value, because 
the right thereto was acquired by condemnation. That said system 
relative to the rolling-stock of railroads was to value the same at 
sixty per cent. above its actual cost when new, and to value such 
rolling-stock at double its actual value. That said system, relative 
to the franchise, was to value it at $2,000 per mile, when the actual 
value, as the board well knew, of said franchise as an entirety did 
not exceed twenty-five dollars. That said system asto the valuation 
of other property to be assessed by the said board was to value it at 
double its actual value. That the said system was by the said board 
adopted and was by it applied in making all assessments made by it 
with the intent and purpose wrongfully and unlawfully to cause the 
persons and property assessed by it to pay’ double the rate of State 
and county taxes paid by the owners of property assessed by the 
local authorities. And defendant avers upon its information and be- 
lief, that the said board apphed the said system in making the 
pretended assessment against the property upon which the taxes 
mentioned in the complaint are based. And defendant, upon its 
information and belief, avers that the said State Board of Equaliza- 
tion, in making said pretended assessment, did not value any of said 
property at its actual value, but did intentionally, and for the pur- 
pose ol making defendant pay an unequal proportion of State and 
county taxes, assess the said property at double its actual value. And 
defendant avers that the general rule in this State has been to assess 
property at not over two-thirds its cash or actual value, and that this 
rule was adopted and acted upon by all local assessors in the State, 
and by the said State board, except in the exercise of the power con- 
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ferred by section 10, art. XIII of the State constitution for said fiscal 
year, and that all property save that assessed by the said State Board 
under said section, has been valued and assessed at one-third less 


uations so made. 
AAVII. 
Defendant’s franchise a Federal one. 


And defendant, upon its information and belief, avers that under 
and by virtue of the said several acts of Congress, defendant became, 
and ever since has been, a Federal corporation, and has held its fran- 
chise and exercised all its corporate powers under the Government 
of the United States. 


XXVITT. 
Corporate powers in part derived from acts of Congress. 


And defendant, upon its information and belief, avers that if, by 
virtue of the several acts of Congress herein referred to, 1t did not 
become a Federal corporation, yet it holds under the Government of 
the United States all the corporate powers and franchises granted LO 
it by the said several acts of Congress as the trustee of the said Gov- 
ernment, and for the governmental uses and purposes specified in 
said acts. 


XXIX. 
That the franchise of defendant is not subject to State taxation. 


That under and by virtue of the said several acts of Congress here- 
inbefore referred to the plaintiff was by the Government of the 
United States selected as the means and instrument of that Govern- 
ment to construct the railroad hereinbefore described, and to keep 
and maintain the same in repair, to the end that the said Govern- 
ment might, when occasion required, use the same for the transpor- 
tation of its armies and military stores, and for such other purposes 
as said Government might, in the execution of its powers, desire to 
use the same. That the Government of the United States has never 
given to the State of California the right to lay any tax upon the 
franchise, existence, or operations of defendant. That such a tax 
would hinder and impede the lawful operations of the Government 
of the United States ; would hinder, delay, and prevent the defend- 
ant from performing, as aforesaid, its obligations to the United 
States, and would nullify and prevent the enforcement of the said 
several acts of Congress. 


19 -e oe 
Whole franchise assessed. 


That the said pretended assessinent made by the State Board of 
Equalization is upon the whole of the franchises of defendant, and 


than its actual value, and that the taxes have been collected on val- 
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the franchises held and corporate powers exercised by defendant 
under said acts of Congress. 


XXXI. 


: that the said board, in valuing the same, included the value of all 


Tax upon the franchise blended with tax upon other property. 


That the State Board of Equalization, in making said pretended 
assessment, included and assessed the franchise of defendant, and in 
making said pretended apportionment included in the valuation 
affixed to the property of defendant the value thereof, but such 
value is not separately stated in said apportionment, nor upon any 
assessment roll or delinquent list of said county, but such value is 
in said pretended apportionment and upon the assessment roll and 
delinquent list of said county blended with the values affixed to the 
roadway, road-bed, ete., and cannot on either be distinguished or 
separated from such other values, and that the tax upon said fran- 
chise is in like manner blended with and cannot be separated from 
the tax on said roadway, road-bed, ete. 


pe Baie 
Valuation excessive. 


Neither the franchise, roadway, road-bed, rails. or rolling-stock 
were assessed by the State Board of Equalization in said pretended 
assessment at their actual value, or in proportion to their value, but 
were wilfully and intentionally assessed greatly in excess and out of 
proportion to such value, and greatly in excess of and out of propor- 
tion to the rate at which all other property in said State is valued, 
for the purposes of taxation, to wit, one hundred per cent. in excess 
thereof. 


ee aits 
Sole authority upon which tax is based. 


Said pretended assessment is the only assessment of said property, 
and the pretended tax, for non-payment of which this action is 
brought, is founded upon said pretended assessment and upon no 
other assessment. 


XXXLV. 


| County tax not the same in all townships and districts. 
y 


The defendant, upon its information and belief, avers that the tax 
levied by the Board of Supervisors for said fiscal year was not fixed 
i at the same rate in every township and district in said county. And 
defendant, upon its information and belief, avers that said tax was 
levied by said board without authority of law, and that the same 
was illegally placed upon said assessment roll or book, and delin- 
quent list without authority. That upon the assessment roll and 
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delinquent list of said county, the said several taxes, State, county, 
township and district, are blended and cannot be separated. 


XXXYV. 
State tax void. 

And defendant, upon its information and belief, avers that the 
State Board of Equalization never at any time did for the said fiscal 
year fix or determine any rate of taxation for State purposes, and. 
that the sum and the whole thereof claimed in the complaint for 
State taxes for said fiscal year is illegal and void. 

And for further and separate answer defendant avers : 

XXXVI. 


Plaintiff’s causes of action based upon assessment by State Board of 
Equalization. 


That on — day of May, 188-, the State Board of Equalization of 
the State of California, pretending to act under and by virtue 
20 of the powers conferred upon it by section ten of article XIII of 


the constitution of the State of California, did make a pre- 
tended assessment for the purposes of taxation for the fiscal year of 
said State then next ensuing upon the franchise, roadway, road-bed, 
rails, and rolling stock of the railroad hereinbefore described and 
known as the Southern Pacific railroad, against this defendant; 
that said pretended assessment was made separately upon the fran- 
chise, roadway, road-bed, rails, and rolling stock of said railroad, 
and was then and there so entered upon the minutes of said board : 
that the said pretended assessment is the assessment upon which 
the several taxes mentioned in plaintiff’s complaint are claimed to 
be due, and that no other assessment than such pretended assess- 
ment was ever made against or upon said property or any part 
thereof. 

XXXV IT. 
Property not assessed to the owner. 


That at the time said pretended assessment was made Loyd Tevis 
and D. O. Mills were, and for more than three years prior thereto 
had been, the owners and claimants of all the franchises, roadway, 
road-bed, rails, and rolling stock of said Southern Pacific railroad, 
and of all the property, real and personal, against or upon which 
said pretended assessment was made; that said property was by the 
defendant duly and lawfully conveyed to the said Mills and Tevis 
on the first day of April, 1875, by a conveyance duly acknowledged 
and entitled to record, and which was afterwards, to wit, within said 
year 1875, duly recorded in the proper book in the recorder’s office 

in each of the counties into and through which said road 
21 runs or is situated; that said conveyance ever since has been 
and still is of record as aforesaid and in full foree and effect ; 
that under and by virtue of the provisions of section 863 of the Civil 
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Code of California, and the provisions of section 2924 of said Code as 
amended in 1874, said conveyance transferred to the said Mills and 
Tevis the whole estate of defendant in said property, and from 
thence hitherto, by reason of said conveyance and said provisions of 
the said Code, the defendant has had no estate or interest in said 
property or any part thereof. : 

And defendant avers that at the time said pretended assessment 
was made the Central Pacific Railroad Company, a corporation duly 
organized and existing, was, and for more than three years prior 
thereto had been, in the full, open, and notorious possession and 
control of all of said property lying or being within the counties of 
Kern, Fresno, Tulare, Los Angeles, San Bernardino, and San Diego, 
or in either of said counties. 

And defendant avers that at the time said pretended assess- 

22 ment was made the defendant was not, nor had it been for 

more than three years prior thereto, the owner or claimant of 

the said Southern Pacific railroad, or of any part or portion of the 

property upon or against which pretended “ussessinent Was made, 

nor was it at the time said pretended assessment was made, nor at 

any time within three years next preceding the time of the making 

of said pretended assessment, in the possession of, or control of, said 

property, or any portion thereof, situated within the said counties last 
ubove mentioned, or within either of them. 

Wherefore defendant prays it be hence dismissed, with costs. 

P. D. WIGGINTON, 
Attorney for Defendant. 
CREED HAYMOND, Of Counsel. 


23 Verification. 


STATE OF CALIFORNIA, | me 
City and County of San Francisco, | 


J. L. Willeutt, being first duly sworn, on oath says: That he is 
an officer, to wit, the secretary of the corporation defendant herein; 
that he has read the foregoing answer and knows the contents there- 
of; that the same is true of his own knowledge, except as to those 
matters therein stated on his own information or belief, and as to 
those he believes it to be true. 

Subscribed and sworn to before me, this 3lst day of March, A. D. 
1882. | 

[ SEAL. | CHARLES J. TORBERT, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


Endorsed: Due service of the within answer admitted this 14th 
day of April, 1882. C. W. C. Rowell, attorney for plaintiff. Filed 
April 14th, 1882. A. F. MeKenney, clerk, by David Wolf, deputy. 


24 I hereby certify the foregoing to be a full, true, and correct 
copy of the answer on file in my office in the above-entitled 
action. 
3—YS2 
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In witness whereof, I have hereunto set my hand and affixed the 
seal of the above-named court, this 14th day of April, 1882. 
[SEAL. | A. F. McK ENNEY, Clerk, 
By DAVID WOLP, Deputy Clerk. 


25 Petition. 


In the Superior Court, County of San Bernardino, State of Calli- 
fornia. 
THe County of SAN BERNARDINO, Plaintiff, 
Us. 
THE SOUTHERN Paciric RAILROAD COMPANY, a Corpora- 
tion, Defendant. 


No. 330. 


| 
: 


To the honorable the superior court in and for the county of San 

Bernardino, State of California: 

Your petitioner, The Southern Pacific Railroad Company, def’t, 
respectfully shows: 

That your petitioner is the sole defendant in the above-entitled 
action now pending in this honorable court. 

That said action was brought on the 11th day of March, 1882, the 
complaint therein having been duly filed on said date. 

That the defendant has on this day, and before the filing of this 
petition, appeared in said action, and filed an answer to the com- 
plaint of plaintiff. 

That no term of this court has been held since this action; and 
this petition is filed before the term at which the cause could be 
first tried. 

That no trial of said action has been had, and this petition is filed 
before the trial thereof. 

That said action is a suit of a civil nature at law, and arising 
under the Constitution and laws of the United States, and that the 
matter in dispute exceeds, exclusive of costs, the sum and value of 
five hundred dollars. 

That said action is brought by the plaintiff to recover from the 
defendant on account of taxes claimed by the plaintiff to be due 
and payable from the defendant for State and county purposes, as 
will more fully appear by a reference to the plaintiff’s complaint on 

file herein. 
26 That the assessment described in the complaint and answer, 
and which the plaintiff in this action claims to be due and 
payable, is an assessment which the State Board of Equalization of 
the State of California pretended to make under and by virtue of 
the authority conferred upon the board by section 10 of article XITI 
of the State constitution. 

That the defendant claims in this action that said provisions of 
the constitution of the State of California, and the authority thereby 
conferred upon said State Board of Equalization, violate the pro- 
visions of the Fourteenth Amendment to the Constitution of the 
United States, in this, that its effect is to deprive the defendant of 
its property without due process of law, and that under it the de- 
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fendant is denied any protection from the general laws of the State 
of California, which— 

First. Require that property shall be taxed in proportion to its 
value ; 

Second. Require such proportions to be ascertained by a general 
law ; 

Third. Require, before the liability is fixed, that the right to be 
heard must be given; 

Fourth. Which give an appeal from the assessor to another 
tribunal ; 

Fifth. Require the assessment to be made in the county, and pre- 
vent its being made in localities distant from the situs of the prop- 
erty ; 

Sixth. Prescribe the mode and manner of the assessment; and 

Seventh. Which allow deductions from indebtedness secured by 
mortgage ; 

Eighth. Which require property to be assessed at its actual value. 

That in the assessment and apportionment deseribed and men- 
tioned in the answer the franchise of the defendant and the whole 
thereof is included in the Valuation, and so blended with the other 
assessments and valuations that it cannot be distinguished there- 
from ;.and defendant claims in this action that under and by virtue 
of the acts of Congress of July 27th, 1866, and March 3d, 1871 
(Which acts are referred to in said answer), the defendant was by the 
Government of the United States selected as an Instrument and 
means of that Government to carry into execution the said several 
acts of Congress; and defendant further claims in this action that 
under and by virtue of said several acts of Congress the State has 
ho power to Impose a tax Upol the franchise or operations of de- 
fendant, and that such tax violates the provisions of said several 
acts of Congress. 

That prior to the Ist day of January, 1851, the defendant was 
indebted to divers persons, citizens of the United States, and many 
of them then and now citizens and bona fide residents of the State of 
California, and others of them then and now citizens and bona fide 
residents of other States of the Union, in large sums for moneys ad- 
vanced to construct and equip its railroad described in the answer 
herein. ‘That to secure the payment of such indebtedness the de- 
fendant long prior to the said day executed and delivered a mort- 
gage upon its railroad ard all rolling-stock and appurtenances, and 
upon a large number of tracts of land situated in different counties 
of the State of California, which said tracts of land then were, and 
ever since have been, the property of defendant. That said indebt- 
edness exceeded and still exceeds three thousand dollars per mile of 
said road. That no part thereof has ever been paid except the 
accruing interest,and that the whole thereof is now, and since the exe- 
cution of said mortgage has been, a valid and subsisting indebtedness 
against said company defendant, and has been, and still is, secured 
by said mortgage. 

That the said pretended assessment made as aforesaid by said 
State Board of Equalization included the whole value of said prop- 
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erty without any deduction therefrom. That under the constitu- 
tion of the State of California, when property other than property 
such as is described in the complaint Is assessed and valued for the 
purposes of taxation, it is the duty of the assessor making such valu- 
ation to deduct from the value of such property all indebtedness 
secured by ve ige or lien upon the property. That the supreme 
court of the State of California, the highe ST tribun: il in said State, has 
decided that detested (and others similarly situated) is not entitled to 
the protection ofthe Fourteenth Amendment ofthe Constitution 
27 of the United States, is not a means or instrument of the 
Federal Government; that its franchise is assessable and sub- 

ject to taxation without the consent of the Federal Government, 
and that defendant and others similarly situated are not entitled to 
the reduction hereinbefore referred to; that said decision of the su- 
preme court of the State of California is In full foree and is binding 
upon the inferior courts of the State, and espec li ally upon this court: 
that the facts stated in the answer herein are true, which answer de- 
fendant refers to and makes part of this petition; that defendant 
is the corporation mentioned in the said several acts of Congress 
hereinbefore referred to, and that the railroad of defendant, which 
has been assessed by the State Board of Equalization, is the road 
constructed, operated, and maintained by defendant under the said 
several acts of Congress; that the piaintiff in said action will rely 
upon the decision of the supreme court of the State of California, 
and that the construction of said several acts of Congress and of the 
Fourteenth Amendment to the Constitution of the United States 1s 
in this action disputed, and must necessarily be adjudged and de- 
termined herein; and that if said adjudication and determination 
be in favor of defendant and against that heretofore made by the 
supreme court of the State of California, such adjudication and de- 
termination will be conclusive in favorof defendant upon the merits 
of this action ; that ves . a suit arising under the Constitution and 
laws of the — d Stat 

That your pet tione r Me as made and filed with this petition a bond 
in the penal sum of five thousand dollars, with good and _ sufficient 
surety, conditioned that your. petitioner shall enter in the circuit 
court of the United States, to be held in the district of California, in 
the ninth circuit, on the first day of its next session, a copy of the 
record in said suit, and shall pay all costs that may be awarded by 
the said cireuit court if said court shall hold that said suit was 
wrongfully or improperly removed thereto, and also shall appear in 
said circuit court and enter special bail in said suit if special bail 
was originally requisite therein, and shall do all such other and 
_ her appropriate acts as by the act of C ongress ap proved March 

, 1875, entitled “An act to determine the jurisdiction of circuit 
soiente of the United States and to regulate the removal of causes 
from State courts, and for other purposes,” ave requisite to be done 
upon removal of a suit in a circuit court of the United States from 
a State court; and your petitioner is ready and willing to give such 
other and further bonds and to do all such other acts as may be 
lawfully required. 


J’ 


J 
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Your petitioner therefore prays that this honorable court will 
accept this petition and said bond and proceed no further in said 
suit, and that said suit may be removed into the circuit court of the 
United States in and for the district of California, in the ninth eir- 
cuit, as required by statute of the United States in such cases made 
and provided. 

And your petitioner will ever pray, ete. 

T. D. WIGGINGTON, 
Attorney for Petitioner. 
CREED HAYMOND, Of Counsel. 


Endorsed: Filed April 14th, 1882. A. F. McKenney, clerk, bv 
David Wolf, deputy. 


I hereby certify the foregoing to be a full, true, and correct 
28 copy of the petition for transfer to circuit court, on file in my 
office, in the above entitled action. 
In witness whereof, I have hereunto set my hand and affixed the 
seal of the above-named court, this 14th day of April, 1882. 
[SEAL. | A. F. McKENNEY, Clerk, 
By DAVID WOLF, Deputy Clerk. 


29 Bond. 


In the Superior Court, County of San Bernardino, State of Calli- 
fornia. 
THE County oF SAN BERNARDINO, Plaintiff, ! 
vs. Tn 22% 
THe SourHern Pacrric RarLRoap Company, a Corpora- { No. SEB. 
tion, Defendant. | 

Know all men by these presents, that we, The Southern Pacific 
Railroad Company, as principal, and Charles Crocker and Leland 
Stanford, as sureties, are held and firmly bound unto the county ~ 
of San Bernardino, plaintiff herein, in the sum of five thousand 
dollars, to be paid to the said plaintiff; for which payment, well and 
truly to be made, we bind ourselves, our and each of our heirs, 
executors, and administrators, jointly and severally firmly by these 
presents. 

Sealed with our seals and dated this 3lst day of March, 1882. 

Whereas the above-entitled action was brought, on or about the 
lith day of March, 1882, in the superior court in the county of San 
Sernardino, State of California, and the same is now pending in 
said superior court by said The County of San Bernardino, plaintiff, 
against said defendant, and is removable into the circuit court of 
the United States in and for the district of California, in the ninth 
circuit, under and by that certain act of Congress of the United 
States approved March 3, 1875, entitled “An act to determine the 


jurisdiction of cireuit courts of the United States and to re gulate 


the removal of causes from State courts, and for other purposes; 
And whereas said The Southern Pacific Railroad Company, de- 
fendant, has made, and is about to file herewith, its petition in said 
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suit in said superior court in and for the county of San Bernardino, 
State of California, for the removal of said suit into said circuit 
court of the United States, to be held in the said district of Cali- 
fornia, in the ninth circuit: 
Now, the condition of this obligation is such, that if said The 
Southern Pacific Railroad Company shall enter in such cir- 
30) cuit court of the United States on the first day of its next 
session a copy of the record in said suit, and shall pay all 
costs that may be awarded by the said circuit court if said court 
shall hold that such suit was wrongfully or improperly removed 
thereto, and also shall there appear and enter special bail in such 
suit if special bail was originally requisite therein, and shall do all 
such other appropriate acts as by the said act of Congress.are re- 
quired to be done upon the removal of a suit from a State court into 
the circuit court of the United States, then this obligation to be void; 
otherwise, to remain in full force and virtue. 


[SEAL. | SOUTHERN PACIFIC RATLROAD CO., 
By J. L. WILLCUTT, Secretary. 

CHAS. CROCKER. — SEAL. 

LELAND STANFORD. eg 


STATE OF CALIFORNIA, ae 
City and County of San Francisco, J - 

Charles Crocker and Leland Stanford, the sureties in the foregoing 
obligation, being duly sworn, each for himself Says. That he is il 
resident of the State of California and a freeholder therein, and is 
worth the sum of five thousand dollars over and. above all his just 
debts and liabilities, exclusive of property exempt by law from exe- 
cution. 

CHAS. CROCKER. 
LELAND STANFORD. 


Su bseribed and sworn to before me, this Slist day of March, XL a 
[ SEAL. | CHARLES J. TORBERT, 
Notary Public. 
I hereby approve of the above sureties, and accept and approve 
the following bond. 


Dated April 15th, 1882. 
A. C. ROLFF, 


Judge Supervor Court San Bernardino County, California. 


Dated April 14th, 1882. 


31 I hereby certify the foregoing to be a full, true, and cor- 
rect copy of the bond on file in my office in the above-entitled 
action. 


In witness whereof, I have hereunto set my hand and affixed the 
seal of the above-named court, this 15th day of April, 1882. 
[SEAL. | A. F. McKENNEY, Clerk, 
By DAVID WOLF, Deputy Clerk. 


Ps ot eta Re eakwk, 
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32 Clerk’s Certificate. 


STATE OF CALIFORNIA, oe 
County of San Bernardino, Sa 


[, A. F. McKenney, county clerk and ex officio clerk of the supe- 
rior court of the State of California in and for the county of San 
Besnordino, do hereby certify that the foregoing contains a true, 
full, and correct transcript of the following documents or papers in 
the foregoing entitled action, to wit, summons, complaint, answer, 
petition for transfer to circuit court and bond, together with all 
endorsements thereon, and I do further certify that the foregoing is 
a copy of the whole of the record in said action on file in my office. 

Witness my hand and the seal of said superior court, affixed this 
21st day of April, A. D. 1882. : 

[SEAL. ] A. F. McKENNEY, Clerk, 
By DAVID WOLF, Deputy. 


33 Endorsed: In the circuit court of the United States for the 
district of California. Transe ript of record. Filed April 
28th, 1882. L. 8. B. Sawyer, clerk, by J. F. O’Beirne, deputy clerk. 


3 Amended Answer. 


[In the Circuit Court of the United States, Ninth Circuit, District of 
California. 


Tur County oF SAN BERNARDINO, Plaintiff, ) 
vs. +» No. 2757 
THe SouTHERN Pactric RAILROAD COMPANY, Defendant. } 


Now comes the defendant, and by leave of the court first had and 
obtained files this its amended answer : 


3 


It denies each and every allegation in said complaint had, made, 
or contained. 

Denies that the defendant is a corporation organized or existing 
under the laws of the State of California, or organized or existing 
other than as is in this answer averred, and denies that defendant ts 
indebted to plaintiff in any sum whatever, or that there are any 
taxes due the plaintiff with or without percentage added, or that 
there is any penalty, costs, or interest due the plaintiff, or that any 
taxes were ever assessed or levied upon any property of defendant 
deseribed in said complaint for the fiseal year mentioned in said 
complaint, or that any of the property mentioned in said complaint 
was ever assessed for said fiscal year for any sum or in any manner 
whatever, or that any taxes were assessed or levied against any of 
said property for said fiscal year. 

Denies that during said fiscal year, or at any other time, defend- 
ant had in oper: ation 711.56 miles of road, or any greater number 
of miles than 706.18 miles. 
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Defendant refers to and makes part of this subdivision the matter 
stated in subdivisions 2 to 39 of this answer. 


35 And for further and separate answer defendant avers as fol- 
lows: 


i6 


Defendant a corporation—Its place of business—Line of road— 
Stockholders. 


The defendant is a corporation existing under the laws of the 
United States and of the State of California (as will hereafter more 
fully appear). The principal place of business of defendant now is, 
and for many years last past has been, in the city of San Francisco, 
State of California. Some of its stockholders and members now are, 
and ever have been, citizens of the United States, resident in said 
State of California; and some of its stockholders and members now 
are, and ever have been, citizens of the United States, resident in 
States other than the State of California. In the year 1868 it was 
duly organized under an act of the Legislature of the State of Cali- 
fornia, approved May 20th, 1861, entitled “An act to provide for the 
incorporation of railroad companies and the management of the 


affairs thereof, and other matter relating thereto;” and the term of 


its existence was fixed at fifty years from the date of its organiza- 
tian; and it is still a corporation duly organized under said law, 
except in so far as its organization, existence,and character may be 
affected or modified by the Federal statutes hereinafter referred to. 


III. 
S. P. R. R.—The uses and purposes thereof. 


As such corporation, it constructed a line of railroad, and procured 
the rolling stock and all appurtenances thereunto belonging, known 
and designated as the Southern Pacific Railroad (of California), de- 
scribed as follows: Commencing on the waters of the Pacific Ocean, 
in the city and county of San Francisco, and extending in a south- 
erly direction through portions of the county of San Francisco, and 


through the county of Santa Clara to Tres Pinos, in the county of 


San Benito, with a branch therefrom running from Carnadero, in 
the county of Santa Clara, to Soledad, in the county of Monterey. 
Said line of railroad also extends from Huron, in Fresno county, to 
Goshen, in Tulare county, and thence in a southerly direction by 
way of Tehapechi Pass, Mojave, and Los Angeles, to the Colorado 
river at Fort Yuma, with three branches from said line at Los An- 
geles, extending, respectively, to Santa Monica, Wilmington, and 
Santa Ana, in the county of Los Angeles. Said line of railroad is 
connected with the Texas & Pacific railroad at Sierra Blanca, in the 
State of Texas, by three railroads, to wit, the Southern Pacific rail- 
road (of Arizona), extending from Fort Yuma to the eastern bound- 
ary line of Arizona, the Southern Pacific railroad (of New Mexico), 
extending from said eastern boundary line across New Mexico to the 
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western boundary of Texas, and the Galveston, Harrisburg and San 
Antonio railroad, extending from said last-named boundary to 
Sierra Blanca. Said several railroads are operated as one continu- 
ous line from a point near Marshall, in Texas, to the Pacific Ocean 
at San Francisco, for the uses and purposes and in the manner con- 
te m ple ated by the acts of C ongress hereinafter referred to. 

From Tres Pinos to Huron the said Southern Pacific railroad has 
not been completed, but, pending its construction, connection between 
said points is made over the lines of the Central Pacific railroad. 
Defendant has not completed the construction of the road from said 
Southern Pacific railroad to the Colorado river, at or near the Needles, 
to connect with the Atlantic & Pacific railroad, hereinafter re- 
ferred to, but bas the construction thereof under contract, and will 
soon have completed a road from Mojave, on the line of said South- 
ern Pacific railroad, to the said point on the Colorado river, there to 
connect with said Atlantic & Pacific, and with the said Atlantic & 
Pacific, when completed, making a continuous line from Springfield, 
in the State of Missouri, to the Pacific Ocean, as contemplated by 
the act of Congress, hereinafter referred to, chartering the Atlantic 
& Pacific Railroad Company. 


IV. 
Length of the road in the several counties. 


Of said Southern Pacific railroad (of California) there had been, 
prior to the first Monday in March, 1880, completed, and there was 
n operation in the several counties through which it runs, 711.51 
miles, to wit: In the city and county of San Francisco, 7.36 miles; 
in the county of San Mateo, 25.10 miles; in the county of Santa 
Clara, 59.30 miles; in the county of Santa Cruz, 2.15 miles; in the 

county of San Benito, 17.65 miles; in the county of Monterey, 


36 49.28 miles; in the county of Fresno, 17.95 miles; in the 
county of Tulare, 61.98 miles; .- the county of Kern, 117.83 
miles; in the county of Los Angeles, 139.48 miles; in the county 


of San Bernardino, 54.60 miles. and in the county of San Diego, 
158.85 miles, and all within the State of California. 


V. 
Act of Congress of July 27th, 1866—Atlantic and Pacifie act. 


On the 27th day of July, 1866, the Government of the United States 
undertook to construct, or cause to be constructed, rat line of railroad 
from a point at or near the town of Springfield, in the State of Mis- 
souri, to the headwaters of the Colorado Chiquito, and thence along 
the thirty-fifth parallel of latitude, as near as might be found suita- 
ble for a railroad route, to the Colorado river, at such point as might 
be selected, and thence by the most practicable and eligible route to 
the Pacific Ocean; and to that end Congress passed an act, entitled 
“An act granting lands to aid in the construction of a railroad and 
telegraph line from the States of Missouri and Arkansas to the Pacifie 
coast,” which act was approved on said 27th day of July, 1866, and 

4—982 
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to said act defendant here refers by title, and makes it part of this 
answer. (See United States Statutes at Large, vol. 14, page 292.) By 
said act certain persons therein named were made and erected into 
a corporation, under the name and style of the “Atlantic & Pacifie 
Railroad Company.” 
VI. 
Intent of Congress in passing act of 1866. 

The intent and purpose of Congress in passing said act was to se- 
cure the completion of a railroad from the Missouri river to the 
Pacific Ocean, with a branch to San Francisco, and to secure the use 
thereof for all time to come to the Government of the United States 
for the transportation of its mails, troops, munitions of war, and pub- 
lic stores. 

VII. 


Like privileges and immunities granted to defendant. 
~ 


To facilitate the construction of said road the Government of the 
United States, by said act of Congress, adopted the defendant as the 
instruinent or agent of the United States, and conferred upon de- 
fendant the same powers and clothed defendant with the same privi- 
leges and immunities which it conferred upon and clothed the 
Atlantic & Pacific Railroad Company with, except that the said de- 
fendant was to construct only that portion of said railroad between 
the Colorado river and the city and county of San Francisco. 


VIII. 
Acceptance of the conditions. 


Said Atlantic & Pacific Railroad Company organized under said 
act, and obtained bona fide subscriptions Lo the stock of said ColmM- 
pany to the amount of one million dollars, with ten per centum paid 
within two years after the passage and approval of said act of (on- 
gress; and said company and defendant, immediately after the pass- 
age of said act, accepted the terms and conditions thereof, and have 
duly complied therewith. 


& 4 
Roads constructed under said act. 


Said Atlantic and Pacific Company has nearly completed, and will 
within a short time have fully completed, the whole of said road from 
Springfield to the Colorado river; and defendant has constructed 
said road as aforesaid to Mojave, with the exception hereinbefore set 
out, and is prosecuting the construction thereof from said Mojave to 
a junction with the road of the Atlantic & Pacific Company at the 
Colorado river, and that the whole of said road will be completed 
and in operation within the present year. 


eee 
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Act of Congress of March 3d, 1871—Texas Pacifie act. 


On the 5d day of March, 1871, the Government of the United 
States undertook to construct, or cause to be constructed, a line of 
railroad from Marshall, in the State of Texas, to San Diego, in the 

State of California, and from said line of road at the Colorado 


o7 river to construct, or cause to be constructed, a line of railroad 
+ which would connect the road from Marshall to San Diego 


with the line of road provided for in.the act of Congress of July 27th, 
L866, hereinbefore referred to, and by means of said connecting road 
; to connect the road from Marshall to San Diego with the city of San 
rancisco; and to that end Congress passed an act, entitled “An act 
to incorporate the ‘Texas Pacifie Railroad Company, and to aid in 
the construction of its road, and for other purposes,” approved March 
, 3d, 1870; and subsequently, on the 2d day of May, 1872, passed an 
act, entitled “An act supplementary to an act entitled ‘An act to in- 
corporate the Texas Pacific Railroad Company, and to aid in the 
construction of its road, and for other purposes,’” approved March 
3d, 1871. To said acts defendant here refers by title, and makes 
them part of this answer. (See vol. 16, U.S. Statutes at Large, 573; 


| J : 
; vol. 17, Id., 59.) 
J XI. 
Provisions of said acts accepted by the Texas Pacific Rai’road Com- 
. - é pany and by defendant—their work thereunder. 


Immediately after the passage of said act of March, 1871, the 
Texas Pacific Railroad Company was organized in pursuance thereof, 
and it and defendant accepted all the terms and conditions of each 
of said acts of 1871 and 1872, and have fully and in every respect 
' complied therewith, and under them and in compliance with the 
spirit and intent of said acts have completed the roads mentioned 
in the third subdivision of this complaint. 


XI. 


Intent of Congress in passing the acts of 1871 and 1872. 


The purpose of Congress in passing said acts was to insure the 
transportation of the mails, troops, munitions of war, supplies and 
stores of the United States, and to that end Congress expressly de- 
clared in said acts that no act of said companies, or either of them, 


ny nor any law of any State or Territory, should ever impede, delay, or 
4 prevent said campanies, or either of them, from performing their 
: | obligations to the United States in that regard. 

f 

XILL. 


The State of California confirms and vests in the Southern -Pacifie 
Railroad Company the rights, privileges, franchises, power, and 
authority granted to or vested in said company by the several 
acts of Congress. . 


On the 4th day of April, 1870, the Legislature of the State of 
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California passe d an act entitled « An act to aid in giving effect to 
an act of Congress relative to the Southern Pacific Railroad Com- 
pany.” By the terms of said act, and to enable said company to 
comply with the act of Congress of July 27th, 1866, hereinbefore 
pleaded, and all other acts of Cc ongress then in force, or which might 
thereafter be enacted, it was provided that the right to construct, 
maintain, and operate by steam or other power the said railroad 
mentioned in said acts of Congress, and all the rights, privileges, 
franchises, power, and authority conferred upon or granted to or 
vested in said company by the said acts of Congress, and any acts of 
Congress which might thereafter be enacted, should be confirmed 
and vested in the defendant. Said act now is and ever since said 
4th day of April, 1870, has been in full force and effect. (Statutes 
1870, p. « S85.) 
XIV. 
Indebtedness of defendant secured by mortgage. 


On the Ist day of April, 1875, the defendant was indebted to 
divers persons, citizens of the United States, and many of them then 
and now citizens and bona fide residents of the State of California, 
in large sums of money advanced to construct and equip the rail- 
road hereinbefore described. To secure the payment of such in- 
debtedness the defendant, on the said first day of April, 1875, 
executed and delivered a mortgage upon said Southern Pacifie Rail- 
road, its franchises and all rolling stock and appurtenances, and 
upon a large number of tracts of land, aggregating over eleven mil- 
lion of acres, situated in different counties in the State of California, 
which said tracts of land then were and ever since have been the 
property of defendant. Said indebtedness amounts to the sum of 
forty-six million of dollars, and no part thereof has ever been paid 
except the accruing interest, and the whole thereof is now and since 

the execution of said mortgage has been a valid and subsist- 
08 ting indebtedness against said company, and has been and 

still is secured by said mortgage, a copy of which, with the 
endorsements thereon, is hereunto annexed and made a part hereof, 
marked Exhibit “A.” 


XV. 
Mortgaged lands—Mode and manner of assessment—Payment of 
taxes, 


The lands mentioned in the preceding subdivision are not, and 
never have been, in any way connected with the railroad business of 
thedefendant. They areagricultural and grazing lands, held, owned, 
and used for farming and grazing purposes, and are situated as fol- 
lows in the counties of the State of California, and are distributed in 
the respective counties in the following quantities: In Santa Clara 
county, 5,138 acres; San Benito county, 1,879 acres; Monterey 
county, 1,879 acres ; Stanislaus county, 52,242 acres ; Merced county, 
90,655 acres: Fresno county, 18,789 acres; Tulare county, 260,315 
acres ; Kern county, 168 096. acres ; Los Angeles county, 38,033 acres 
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San Bernardino county, 30,686 acres; San Diego county, 5,787 
acres. 

Said lands and all of them for each of the years 1880, 1881, and 
1882 were assessed by the assessors of the respective counties in which 
they are situated at their full cash value, and no deduction from said 
value was made or allowed on account of said mortgage or the in- 
debtedness secured thereby ; on the contrary, the laws of the State 
of California under which said assessors acted in making said assess- 
ments prohibited any deduction from said values on account either 
of the mortgages or the indebtedness secured thereby. 

In each of said years the defendant paid in full, at the time the 
same became payable, all the taxes levied upon said lands, amount- 
ing, in the aggregate, for State, county, and municipal purposes, to 
$92,442.49. 

The laws of the State of California, then and ever since in force, 
provide that in the assessment and valuation of lands of like char- 
acter and situation, and in every respect similar both in quality and 
use, not owned by railroad or other quasi-public corporations, a 
mortgage thereon by which a debt is secured shall, for the purposes 
of assessment and taxation, be deemed and treated as an interest in 
the property affected thereby, and that in the assessment and valua- 
tion of such property for the purposes of taxation the value of said 
mortgages shall be deducted therefrom, and the owner of said lands 
or property only assessed and taxed for the value in excess of the 
value of the mortgage. } 

To assist the assessor in the performance of his duties, and to en- 
able him to make the deductions aforesaid, the laws of the State of 
California make it the duty of the recorder of each county annually, 
on or before the first Monday in April, to transmit to the assessor a 
complete abstract of all mortgages by which any debt is secured re- 
maining unsatisfied on the records of his office at 12 o'clock merid- 
ian on the first Monday of March of said year; and it is further pro- 
vided by said laws that should any such list be found to contain any 
instrument relating to lands situated in more than one county, it 
shall be the duty of the assessor to transmit to the State Board of 
Equalization all information relating thereto, and it shall be the 
duty of the State board to attach an apportionment of valuation of 
such instrument to be assessed in each county, and to transmit to 
the assessor of cach county mentioned as affected in said instrument 
a statement of valuation of assessment to be levied against said in- 
strument in such county. (Political Code, sect. 5678.) 

In the matter of the valuation of its said lands for the purposes of 
taxation the defendant is, and ever has been, deprived of all the 
benefits of the said laws which. provide for the deduction of indebt- 
edness secured by mortgage from the valuation of lands by reason 
of the provisions of section 4 of article XIII of the constitution of 
the State of California, and the action of assessors in pursuance 
thereof; while all natural persons and all corporations, not quasi- 
public, within the State of California, are entitled to receive, and do 
receive, the full benefit of said laws, and the deductions required to 
be made thereunder. 
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XVI. 
Assessment by State Board of Equalization. 


On the 2d day of May, 1880, the State Board of Equalization of 
the State of California, pretending to act under and by virtue of the 
powers conferred upon it by section ten of article XIII of the constitu- 
tion of the State of California, did make a pretended assessment for 
the purposes of taxation for the fiscal year of said State then next 

ensuing upon the franchise, roadway, road-bed, rails, and 
39 rolling stock of said railroad against defendant. Said pre- 

tended assessment was made separately upon the franchise, 
road way, road-bed, rails, and rolling stock of said railroad, and was 
then and there so entered upon the minutes of said board. Said 
assessment is the assessment upon which the several taxes mentioned 
in the complaint herein are based: and no other assessment than 
the aforesaid was ever made of said property, or any part thereof, 
for said fiscal year. 

XVIII. 


State Board never apportioned assessment. 


Defendant avers, upon its information and belief, that either said 
pretended assessment nor any assessment against defendant in respect 
to said property, or any part thereof, was ever entered Upon any as- 
sessment roll or book of said county, or upon any delinquent list of 
said county, nor was any enty relative to the action of the said State 
Board of Equalization in respect to the assessment or apportionment 
of said property, or any part thereof, ever entered upon said assess- 
ment roll or book, except a letter from the State Board of Equalization, 
addressed to the assessor of said county, which letter did not contain 
said assessment or any part thereof, nor a copy of said assessment or 
any part thereof, nor did it contain any apportionment thereof, as 
provided for in section 10 of article XIII of the constitution of the 
State of California, hereinbefore referred to or otherwise. 


Pag ¢ 
No assessment was ever made or entered on the assessment roll. 


Defendant, upon information and belief, avers, that neither said 
pretended assessment nor any assessment against this defendant, or 
any other person or persons, in respect to the said property, or any 
part thereof, was ever entered upon any assessment roll or book of 
said county, nor upon any delinquent list of said county, nor was 
any entry relative to the action of the said State Board of Equaliza- 
tion in respect to the assessment or apportionment of said property 
of defendant, or any part thereof, ever entered upon said assessment 
roll or hook, except the said letter of the said State Board of Equali- 
zation. Said letter was copied by the assessor of said county on or 
about the Ist day of June, 1880, upon the assessment. Upon said 
assessment roll opposite said letter is entered in figures, $720,149.00, 
and opposite said figures, under the head of taxes due, is entered in 
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figures $15,594.89. The same entries, and no others, appear upon 
the delinquent list of said county for said fiscal year. As defendant 
is informed and believes, and upon such information and belief, 
charges the truth and fact to be there are in respect to said propety, 
and in respect to defendant, no other or further entries upon any 
assessment roll, book, or delinquent list of said county. 


XX. 


State board pretended to assess the whole of said property to de- 
fendant. 


The State Board of Equalization, in making the said pretended 
assessment, pretended to assess to and againtst defendant the full 
cash value of said railroad, roadway, road-bed, rails, rolling stock, 
and franchises, without deducting therefrom the value of the mort- 
gage, or any part thereof, given and existing thereon as aforesaid to 
secure the indebtedness of said company to the holders of said bonds, 
notwithstanding, as defendant avers, they had full knowledge of the 
existence of such mortgage. 


40 XXI. 
State board did not treat said mortgage as an interest in the property. 


In making said pretended assessment the said State Board of 
Equalization did not deem or treat said mortgage as an interest in 
said property, but did assess the whole value of said property to the 
defendant in the same manner it would have done had there been 
no mortgage thereon. 


XXII. 


Pretended assessment and apportionment made before any other 
assessments in the State. 


At the time the said pretended assessment and said pretended 
apportionment was made by the State Board of Equaization no 
assessment book or roll for the said fiscal year had been completed, 
or was in existence, nor had a single assessment or valuation for the 
purposes of taxation for said fiscal year been ascertained or fixed 
as provided by law or otherwise, and that said board, in making 
said valuation and apportionment, neither did nor could exercise 
any of the powers relative to the equalization of values for the pur- 
poses of taxation. 


XXII. 


Authority exercised by State board violates provisions of Fourteenth 
Amendment. 


Under the constitution of the State of California the board of 
supervisors of the several counties of the State constitute boards of 
equalization for their respective counties, whose duty it is to equal- 
ize the valuation of the taxable property in the county, except the 
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franchise, roadway, road-bed, rails, and rolling stock of railroads 
operated in more than one county of the State, and to such boards 
the owners of all property, except as above stated, have the right 
and privilege to apply for the correction of their assessments, and 
a have the right and privilege of a hearing before the said local 
| boards of equalization. By the provisions of the constitution of 
California, and the laws in pursuance thereof, this right and privi- 
lege, or any right or privilege, to be heard in relation to assessments 
is denied to defendant in respect to the property in question. All 
of which defendant avers is contrary to the provision of the Four- | 
teenth Amendment to the Constitution of the United States, which 

declares that no State shall deny to any person within its jurisdic- 

tion the equal protection of the laws. 


XXIV. 


Further violation of the Fourteenth Amendment. 


——— rT 


The power conferred upon the State Board of Equalization by seec- 
tion ten of article XIII of the constitution of California violates 
the provisions of the Fourteenth Amendment to the Constitution of 
the United States, which declares that no State shall deprive any 
person of life, liberty, or property without due process of law; for 
that said section, as to such power, is self-executing and complete, 
and does not provide for personal or other notice to be given to the 
parties to be affected by the exercise of such power; and does not s 
provide for a full or any opportun.ty of time, place, or tribunal for 
such parties to be heard in defense of their rights ; and hence, under 
and by said provision of the constitution of the State of California, 
the liability of owners of such property to taxation, and the amount 
thereof, may be fixed without notice to them or an opportunity to 
be heard. 


XAV. 
Further discrimination. 


The provisions of section four of the constitution of the State of 

California, providing for the assessment of the property of railroad 

and other quasi-public corporations, is in contravention of the pro- 

| visions of said Fourteenth Amendment of the Constitution of the 
‘ | United States, in that it discriminates against such corporations; in 
this, that whereas, under said section four of said article XIII of 
the constitution of the State of California, if the property of natural a 
persons or corporations,-not quasi-public, has a mortgage, lien, or 
incumbrance thereon, they are not liable to assessment or taxation 
upon such property, but only upon the value of tneir interest in 
such property over and above the value of such mortgage, lien, or 
incumbrance; whereas, in the case of the property of railroad and 
other quasi-public corporations, no such allowance or dedue- 

41 tion is made, had, or allowed with respect to any mortgage, lien, 
or incumbrance there may be upon such property; and also — 

in this, that while the tenth section of article XIII of the consti- 
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tution of the State of California provides the same mode for the 
assessment of the franchises, roadway, road-bed, rails, and rolling 
stock of all railroads operated in more than one county, whether 
such property be owned by railroad or other quasi-public corpora- 
tions, or by private corporations, or by natural persons, yet section 
four of article XIII of said constitution permits or allows indebted- 
ness secured by mortgage, trust deed, or otherwise to be deducted 
from the value of such property only when it is owned by natural 
persons or corporations not quasi-public, and denies such deduction 
when the property is owned by railroad or other quasi-public cor- 
porations. 
XXVI. 

Section 10 of article XIII of said constitution of California pro- 
vides that all property, except the franchise, roadway, road-bed, rails, 
and rolling stock of all railroads operated in more than one county 
in the State shall be assessed in the county, city, city and county, 
town, township, or district in which it is situated, in the manner 
prescribed by law. 

The laws of said State prescribe that all property, except that 
above mentioned, shall be assessed in the county in which it is 
situated by an assessor elected by the people of such county. 

Said assessors for each of said years have assessed to the owners 
and holders thereof in their respective counties the indebtedness of 
the defendant secured by the mortgage herein mentioned, but never 
have, nor does the law permit them so to do, made any deduction 
from the assessment of any of the property of this defendant, on 
account of the assessments made as aforesaid to the holders of such 
indebtedness. | 

XXVIL. 
Further discrimination. 


All owners of railroad property, operated in more than one county, 
by virtue of said section ten of article XIII, are denied any pro- 
tection from the laws of the State of California, which— 

(a.) Require that property shall be taxed in proportion to its 
value. 

(b.) Require such proportions to be ascertained by a general law. 

(c.) Require that before liability be fixed an opportunity to be 
heard must be given. 

(d.) Give an appeal from the assessor to boards of equaliza- 
tion. 

(e.) Require the assessment to be made in the county, and pro- 
hibit its being made in localities distant from the situs of the property. 

(f.) Which prescribe mode and manner of the assessment. 

And defendant avers that at and before and ever since the-adop- 
tion of the constitution of California, now in foree, there were and 
are existing under the laws of said State corporations of various 
kinds, formed for the purpose of and actually operating and doing 
business and holding and using and operating property in more 
than one county in said State, and that at all of said times there 
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were and there now are divers natural persons, residents of said 
State, operating property in more than one county in said State, and 
that at all of said times there were and now are railroads owned by 
corporations formed under the general laws of said State, and also 
by natural persons, which are only operated in one county. That 
by the provisions of section ten of article XIII of said State consti- 
tution persons operating railroads in more than one county in the 
State have been singled out from all other persons operating prop- 
erty in more than one county and denied the right, common to all 
other persons to appeal for relief from over-v aluations of their 
property by assessors to the local board of equalization,and denied 
the rights and privileges accorded by the laws to all other persons in 
that respect. 
Corporations in said State of California now are and ever 
42 have been formed under general laws relating thereto, and rail- 
road and all other corporations, except publie corporations 
formed or organized for the government of a portion of the State, 
now are and ever have been designated by the laws of California as 
private corporations. Under the provisions of the laws relating to 
the formation of private corporations such corporations may be 
formed for any purpose for which individuals or natural persons 
may lawfully associate themselves together; and there now exist in 
California, and ever have existed, corporations formed under said 
laws for fire, marine, mutual life, health and accident insurance; 
building, constructing, and operating railroads, wagon roads, tele- 
graphs, bridges, ferries, wharves, chutes,and piers, and for construct- 
ing and operating canals, for the purposes of acquiring lands in large 
tracts and distributing them as homesteads among the corporations, 
for savings and loans. for mining, for the sale and distribution of 
water’in cities and towns, for manuf returing, mechanical, and agri- 
cultural purposes; for benevolent, charitable, and educational pur- 
poses; for cemeteries, agricultural fairs, and various other purposes. 

In said State of California there now are,and for more than three 
years last past have been, various railroads owned, operated, and 
controlled either by individuals, partnerships, or by private corpora- 
tions other than railroad corporations, to wit, by mining and man- 
ufacturing corporations. ‘There now is, and for more than three 
years last past has been, a railroad in use and operation extending 
from the city of Marysville, in the county of Yuba, to the town of 
Oroville, in the county of Butte, in said State, a distance of twenty- 
seven miles, which said road now is, and ever has been, operated in 
more than one county in this State, and is of the same gauge as the 
road of this defendant, and has ever been operated for like uses and 
purposes. 

Said road, with all its equipments, now is, ard for more than three 
years last past has been, in the ownership and under the operation 
and control of one N. D. Rideout, a citizen of the United States,and 
resident of the State of California. 

There now is, and for more than three years last past has been, a 
railroad extending from the town of Santa Cruz, on the Pacific 
Ocean, and in the county of Santa.Cruz, eastward through said 
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county and into the county of Monterey to the town of Pajaro, a 
distance of about twenty-one miles. Said road now is, and for a 
long time past has been, owned, operated,and used for like purposes 
for which the defendant’s road is owned, operated, and used, and 
that the same now is, and fora long time past has been, in the 
ownership and operated by the Pacific Improvement Company, a 
private corporation formed under the laws of the State of California, 
which said corporation is not, and never has been, a railroad or 
quasi-public corporation. 

There now are, and for more than five years last past have been, 
divers other railroads owned and operated in said State by corpora- 
tions other than railroad corporations, and by individuals and part- 
nerships; and that all of said corporatioris, individuals,and partner- 
ships are the owners of lands which are assessed by the local 
ussessors of the various counties in which such lands are situated, 
and all are entitled under the laws of said State to the deductions 
provided for in said laws, and, as said defendant, upon information 
and belief, avers, have been allowed such deductions. 


XXVIII. 
System adopted by said board violates rules of equity. 


The State Board of Equalization, in making said pretended as- 
sessment of the said roadway of defendant, did willfully and de- 
signedly include in the vaduation of said roadway-the value of fences 
erected upon the land of coterminous proprietors, and did willfully 
and designedly value the said roadway at a greater value than the 
value of other property similarly situated,and greater than its actual 
value, upon the ground that such increased valuation should be 
made because the title of defendant thereto was acquired by con- 
demnation. 

The value of such fences, which were not the property of de- 
fendant nor the property of the owners of said roadway, and the 
increased value affixed to the roadway by the system adopted by 
the board, are blended in said pretended assessment, and there is no 
mode or means by which such illegal valuation can be separated 
from those which may be legal. 


43 XXIX. 
Defendant’s franchise a Federal one. 


And defendant, upon its information and belief,avers that under and 
by virtue of the said several acts of Congress, defendant became, and 
ever since has been, a Federal corporation and has held its franchise 
and exercised all its corporate powers under the Government of the 
United States: 

AXAX. 
Corporate powers in part derived from acts of Congress. 


And defendant, upon its information and belief, avers that if by 
virtue of the several acts of Congress herein referred to it did not 
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become a Federal corporation, yet it holds under the Government of 
the United States all the corporate powers and franchises granted to 
it by the said several acts of Congress as the trustee of the said Gov- 
ernment, and for the governmental uses and purposes specified in 
said acts. 
XXXI._ 
— 
That the franchise of defendant is not subject to State taxation. 


Under and by virtue of the said several acts of Congress herein- 
before referred to the defendant was by the Government of the 
United States selected as the means and instrument of that Govern- 
ment to construct the railroad hereinbefore described, and to keep 
and maintain the same in repair, to the end that the said Govern- 
ment might, when occasion required, use the same for the transpor- 
tation of its armies and military stores, and for such other purposes 
as said Government might, in the execution of its powers, desire to 
use the same. The Government of the United States has never 
given to the State of California the right to lay any tax upon the 
franchise, existence, or operations of defendant. Such a tax would 
hinder and impede the lawful operations of the Government of the 
United States; would hinder, delay, and prevent the defendant from 
performing, as aforesaid, its obligations to the United States, and 
would nullify and prevent the enforcement of the said several acts 
of Congress. 

44 XXXII. 


Whole franchise assessed. 


Said pretended assessment made by the State Board of Equaliza- 
tion is upon all of the franchises of defendant, and the said board, 
in valuing the same, included the value of all the franchises and 
corporate powers held and exercised by defendant under said acts 
of Congress. 

XXXITT. 


Tax upon the franchises blended with tax upon other property. 


The State Board of Equalization, in making said pretended assess- 
ment, included and assessed the franchise.of defendant, and in mak- 
ing said pretended apportionment included in the valuation affixed 
to the property of defendant the value thereof, but such value is not 
separately stated in said apportionment, nor upon any assessment 
roll or delinquent list of said county, but such value is in said pre- 
tended apportionment and upon the assessment roll and delingent 
list of said county, blended with the values affixed to the roadway, 
road-bed, ete., and cannot on either be distinguished or separated 
from such other values, and the tax upon said franchise is in like 
manner blended with and cannot be separated from the tax on said 
roadway, road-bed, ete. 


Land 
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Plaintiff’s causes of action based upon assessment by State Board 
of Equalization. 


On the 2d day of May, 1880, the State Board of Equalization of 
the State of California, pretending to act under and by virtue 
45 of the powers conferred upon it by section ten of Article 
XIII of the constitution of the State of California, did make 
pretended assessment for the purposes of taxation for the fiscal 
year of said State then next coming, upon the franchise, roadway 
road-bed, rails, and rolling-stock of the railroad hereinbefore de- 
scribed and known as the Southern Pacific railroad, against this de- 
fendant; that said pretended assessment was made separately upon 
the franchise, roadway, road-bed, rails, and rolling-stock of said rail- 
road, and was then and there so entered upon the minutes of said 
board. Said pretended assessment is the assessment upon which 
the several taxes mentioned in plaintiff’s complaint are claimed to 
be due, and that no other assessment than such pretended assess- 
ment was ever made against or upon said property or any part 
thereof. 
Wherefore de fend: ant prays it be hence dismissed, with costs. 
P. D. WIGGINTON anp 
McALLISTER & BERGIN 
Attorneys for Defendant. 
S. W. SANDERSON anpb 7 
CREED HAYMOND, Of Counsel. 


46 Verification. 


STATE OF CALIFORNIA, ae 
City and ¢ ounty of San Francisco, ae 


J. L. Willeutt, being first duly sworn, on oath,says: That he is 
an officer, to wit, the secretary of the corporation defendant herein ; 
that he has read the foregoing amended answer, and knows the con- 
tents therof; that the same is true of his own knowledge, except as 
to those matters therein stated on his informatlon or belief, and as 
to those he believes it to be true. 


J. L. WILLCUTT. 


Subscribed and sworn to before me, this 21st day of May, A. D. 
1885. 
[SEAL. | CHARLES J. TORBERT, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


47 “EXHIBIT A.” 


This indenture, made and entered into this the first day of April, 
A. D. 1875, by and between the Southern Pacific Railroad Company, 
a railroad corporation duly incorporated and organized under and 
in pursuance of the laws of the State of California, party of the first 
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part, and D. O. Mills and Lloyd Tevis, of the city and county of San 
Francisco, California, parties of the second part, witnesseth : That 

Whereas the said party of the first part desires to complete the 
construction and equipment of its railroad and telegraph lines in 
the State of California, running from the city of San Francisco in a 
southerly and southeasterly direction, by way of Carnadero Junction, 
Salinas Valley, and Polonio Pass, to the Colorado river, at or near 
the “ Needles;” also from Carnadero Junction to San Benito; also 
from Los Gatos creek, via Goshen, to the junction with the first- 
mentioned line between Poso creek and Kern river: also from the 
junction near Tehachapi Pass, via Los Angeles to the Texas Pacific 
railroad, near Port Yuma; and also from Los Angeles to Wilming- 
ton, on San Pedro bay, aggregating eleven hundred and fifty miles 
of railroad and telegraph line, and to’ cancel its present bonded in- 
debtedness for construction, secured by a mortgage heretofore made, 
and bearing date November first, eighteen hundred and seventy, 
and to that end intends and is about to issue its first mortgage bonds 
upon said railroad and telegraph line, and its rolling stock, fixtures, 
and franchises, and alse upon the lands granted to it by Congress by 
the act of Congress, entitled “An act granting lands to aid in the 
construction of a railroad and telegraph line from the States of Mis- 
souri and Arkansas to the Pacific coast,’ approved July twenty- 
seventh, eighteen hundred and sixty-six, and the act entitled “An 
act to incorporate the Texas Pacific Railroad Company, and to aid in 
the construction of its road, and for other purposes,” approved March 
third, eighteen hundred and seventy-one, not sold or otherwise dis- 
posed of prior to the execution of this mortgage, aggregating, as near 
as can be estimated, eleven millions of acres; And 

Whereas, heretofore, to wit,on the nineteenth day of December, 
A. D. eighteen hundred and seventy-four, the board of directors of 
said company, pursuant to the statute of the State of California in 
such cases made and provided, at a meeting of said board, at which 
all the members thereof were present, did, by a resolution to that 
effect, which was unanimously adopted and passed, determine and 
direct that first mortgage bonds upon said railroad and telegraph 
line, its rolling stock, fixtures,and franchises, and upon said herein- 
before described lands, to the number of forty-eight thousand (forty- 
four thousand of which shall be for one thousand dollars each, and 
four thousand of which shall be for the sum of five hundred dollars 
each), in seven series, to be designated by the letters of the alphabet, 
commencing with the letter “A,” and followed by the succeeding 
letters in regular order to the letter “ G,” both inclusive, be prepared, 
executed, and issued by the president and secretary of said company. 
Series “A” to consist of thirteen thousand bonds for one thousand 
dollars each, numbered from one to thirteen thousand, both inclu- 
sive, and four thousand bonds for five hundred dollars each, nim- 
bered from thirteen thousand and one to seventeen. thousand, both 
inclusive. Series “ B” to“F,” both inclusive, consisting each of five 
thousand bonds, for one thousand dollars each, numbered from seven- 
teen thousand and one to forty-two thousand, both inclusive, and 
Series “ G,” consisting of six thousand bonds for one thousand dol- 
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lars each, numbered from forty-two thousand and one to forty-eight 
thousand, both inclusive. All of said bonds being payable thirty 
years after date, with interest at the rate of six per centum per an- 
num, payable semi-annually. ‘The said Series “A” to bear date 
April first, eighteen hundred and seventy-five, and the said several 
succeeding series to bear such dates respectively as the board of 
directors of said company may direct ; all of said bonds aggregating 
the sum of forty-six millions of dollars; And 

Whereas the said board of directors, at the meeting aforesaid, and 
in the manner and form, and by the vote aforesaid, did further re- 
solve that the said Series “A” of said bonds should be executed aud 
issued in substantially the following form, and that the succeeding 
series of said bonds should be in a similar form, with the necessary 
changes to conform to said resolutions or orders, which form is as 
follows, to wit: 


Tue UNITED STATES OF AMERICA. 


In United States gold coin, $1,000. In United States gold coin, $1 ,000 


(VIGNETTE. ) 
) First Mortgage Bond. 
No. —. Series “A.” 
The Southern Pacific Railroad Company (of California), 


for value received, promises to pay one thousand dollars to Mark 
Hopkins, or bearer, in the city of New York, thirty years from the 
date hereof, with interest thereon at the rate of six per centum per 
aunum from said date, payable semi-annually on the first day of 
October next ensuing, and on the first day of April and October in 
each year thereafter, in the city of New York, on presentation and 
surrender of the respective coupons hereunto annexed, both principal 
and interest payable in United States gold coin at par, dollar for 
dellar. 
48 This bond is one of Series “A” of the first mortgage bonds 
issued and to be issued by the said Southern Pacific Railroad 
Company in seven series designated respectively by the letters of the 
alphabet, commencing with “A” and ending with “G,” both inelu- 
sive. Series “A” consisting of thirteen thousand bonds for one 
thousand dollars each, numbered from one to thirteen thousand, 
both inclusive, and four thousand bonds for five hundred dollars 
each, numbered from thirteen thousand and one to seventeen thou- 
sand, both inclusive. Series “B” to “ F, both inclusive, consisting 
each of five thousand bonds for one thousand dollars each, numbered 
from seventeen thousand and one to forty-two thousand, both inclu- 
sive, and Series “G,” consisting of six thousand bonds for one thou- 
sand dollars each, numbered from forty-two thousand and one to 
forty-eight thousand, both inclusive. All of said bonds being pay- 
able thirty vears after their respective date, with the interest at the 
rate of six per centum per annum, payable semi-annually. 
The said Series “A” to bear date April first, eighteen hundred and 
seventy-five, and the said several succeeding series to bear such dates 
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respectively as the board of directors of said company may direct; 
all of said bonds aggregating the sum of forty-six millions of dol- 
lars. 

The holder of any such bonds is to have no preference over any 
other holder of any of said bonds by reason of any priority in date 
or the time of issuing the same or otherwise. 

All of said bonds are secured by a mortgage or deed of trust bear- 
ing even date with the bonds constituting Series “A,” duly executed 
by said company to D. O. Mills and Lloyd Tevis, San Francisco, 
California, as trustees, upon its railroad and telegraph lines in the 
State of California, running from the city of San Francisco in a 
southerly and southeasterly direction by way of Carnadero Junction, 
Salinas Valley and Polonio Pass to the Colorado river at or near the 
“ Needles ;” also, from Carnadero Junction to San Benito; also, 
from Los Gatos creek via Goshen to the junction with the first 
mentioned line between Posa creck and Kern river; also from the 
junction near Tehachapi Pass via Los Angeles, to the Pacific railroad 
near Fort Yuma, and also from Los Angeles to Wilmington on San 
Pedro bay, aggregating eleven hundred and fifty miles of railroad 
and telegraph line, with all the rolling stock, stations, fixtures, and 
franchises for the permanent use thereof, and the appurtenances 
thereto now owned or held, or that may be hereafter required by 
said company for the permanent use of said railroad and telegraph 
lines. 

Also upon all the lands granted to said company by the Congress 
of the United States to aid it in the construction of said railroad and 
telegraph lines, not sold or otherwise disposed of prior to the execu- 
tion of said mortgage, aggregating, as near as can be estimated, 
eleven millions of acres. 

In testimony whereof, the Southern Pacific Railroad Company 
has caused its corporate seal to be hereunto affixed, and these pres- 
ents to be signed by its president and secretary, this first day of 
April, in the year of our Lord one thousand eight hundred and 
seventy-five. 

. President. 
, Secretary. 


And whereas, the said board of directors, at the meeting aforesaid 
and in the manner and form, and by the vote aforesaid, did further 
direct that to each of said bonds there should be attached sixty in- 
terest coupons, numbered respectively from one to sixty inclusive, 
substantially in the following form, to wit: 


$30. SouTHERN Pactric RAILROAD CoMPANY Series A. 
OF CALIFORNLA. 
Coupon. Bond No. —. No. —. 


Thirty Dollars. 

Interest due . 

Payable in the City of New York in United States gold coin. 
- , Secretary. 


with such changes in amount in the body and in the coupon as shall 
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be necesary to conform to the order of the board of directors afore- 
said, in regard to the several amounts or sums which are payable 
in each class of bonds; And 

Whereas, by an act of Congress of the United States of America, 
approved on the twenty-seventh day of July, A. D. aghteen hun- 
dred and sixty-six, entitled “An act granting lands to aid in the 
construction of a railroad and telegraph line from the States of Mis- 
souri and Arkansas to the Pacific coast,” there was granted to the 
said Southern Pacific Railroad Company, party of the first part, a 
large body of public lands of the United States, to wit: Every alter- 
nate section of public lands, designated by odd numbers, to the 
amount of ten alternate sections per mile on each side of the rail- 
road and telegraph line of said company running from the bay of 
San Francisco to the southeasterly line of the State of California, 
being about six hundred and thirty-six miles, not sold, reserved, 
granted, or otherwise appropriated, and free from pre-emption, 
homestead, or other claims or rights at the time the line of said road 
is designated by a plat thereof, filed in the office of the Commis- 

sioner of the General Land Office, and such other alternate 
49 sections designated by odd numbers as aforesaid, and situated 
not more than ten miles beyond the limits of the said first 

alternate sections, which may be selected by said company in lieu of 
any of the sections first aforesaid which may have been sold, granted, 
reserved, pre-empted, occupied as homesteads, or otherwise disposed 
of, or to which other rights may have attached, as provided in the 
act of Congress aforesaid for the purpose of aiding 1n the construc- 
tion of the railroad and telegraph line of the said party of the first 
part; And 

Whereas by an act of Congress of the United States of America, 
approved on the third day of March, eighteen hundred and seventy- 
one, entitled “An act to incorporate the Texas Pacifie Railroad 
Company, and to aid in the construction of its road,and for other pur- 
poses,” there was granted to the said Southern Pacific Railroad Com- 
pany the authority to construct a line of railroad from a point near 
Tehachapi Pass, by way of Los Angeles, to the Texas Pacific rail- 
road, at or near the Colorado river, with the same rights, land grants, 
and privileges and subject to the same limitations, restrictions, and 
conditions as were granted to and imposed upon the said S -uthern 
Pacific Railroad Company of California by the aforesaid act of July 
twenty-seventh, eighteen hundred and sixty-six, before recited, sub- 
ject to the rights, present and prospective, of the Atlantic and Pacific 
Railroad Company, which said last line of road is of the length of 
three hundred and fifty-six and seven one-hundredths miles; and 

W hereas the said board of directors, at the meeting aforesaid, and 
in the manner and form and by the vote aforesaid, did further di- 
rect that, to secure the payment of said bonds, a first mortgage upon 
said road and its rolling-stock, stations, fixtures, right of way, and 
franchises, and the lands aforesaid granted by said acts of Congress 
not sold or otherwise disposed of or contracted to be sold, as shown 
by the books of said company, should be executed under the corpo- 
rate seal of said company, and be signed by its president and secre- 
G—US2 
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tary, to D. O. Mills and Lloyd Tevis, both of the city and county of 


San Francisco, State of California, as trustees for the holders of said 
bonds; and 

Whereas said board of directors, at the meeting aforesaid, and in 
the manner and form and by the vote aforesaid, did further direct 
that a sinking fund should be created for the redemption and pay- 
ment of said bonds, by setting apart the sum of one hundred thou- 
sand dollars of the net income of said road in the vear eighteen hun- 
dred and eighty-two, and each vear thereafter, until all of said bonds, 
principal and interest, shall have been redeemed or paid, in trust, to 
be loaned out at interest, upon good securities, or otherwise Invested 
under the order and direction of said board of directors, or used to 
redeem said bonds as often as one hundred thousand dollars shall 
come into the sinking fund,in which case notice shall be published, 
in one paper in the city of San Francisco and two papers in New 
York city, that bonds will be redeemed ata price not exceeding their 
par value, and inviting bids for the surrender thereof at prices to be 
named, not exceeding the par value of said bonds; the lowest bids 


less than par to be accepted, and bonds redeemed to the extent of 


the money in the sinking fund: 
Now. therefor: this indenture witnesseth: that thesaid Southern 


Pacific Railroad Company, for the better securing of the payment of 


the principal and interest of the said first mortgage bonds, and in 
consideration also of the sum of one dollar, to it in hand paid by the 
said parties of the second part, the receipt whereof is hereby ac- 
knowledged, has granted, bargained, sold, and aliened, conveyed, and 
confirmed, and by these presents doth grant, bargain, sell, alien, 
Convey, and confirm, unto the said parties of the second part, and to 
their successors duly appointed, for the execution of the trusts herein 
set forth, the following property how or hereafter constituted, pur- 
chased, acquired, held in possession, and owned by said company, to 
wit: The whole of the: railroad and telegraph line of the said com- 
pany, running from the city of San Francisco, in the State of Cali- 
fornia, in a southerly and southeasterly direction, by way of Carna- 
dero Junction, Salinas Valley, and Polonio Pass, to the Colorado 
river, at or near the “ Needles;” also, from Canadero Junction to San 
Benito; also, from Los Gatos creek, via Goshen, to the junction with 
the first-mentioned line, between Poso creek and Kern river; also, 
from the junction near Tehachapi Pass, via Los Angeles, to the Texas 
Pacific railroad near Fort Yuma, and also from Los Angeles to Wil- 
mington, on San Pedro bay, aggregating eleven hundred and fifty 
miles of railroad and telegraph lines, inciuding all the rights of way, 
roadway, track and tracks, together with all the superstructures, de- 
pots, depot grounds, station houses, watering places, workshops, ma- 
chine shops, machinery, side tracks, turn-outs, turn-tables, weighing 
scales, locomotives, tenders, cars, rolling-stock of all kinds, full equip- 
ments, fixtures, tools, and all other property which may be necessarily 
or ordinarily used in operating or repairing the said railroad, includ- 
ing all of the said property which is now or may hereafter, in whole 
or in part, be constructed or completed, purchased, acquired, held, or 
owned by the said company pertaining to said railroad, and all the 
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corporate rights, privileges, and franchises of said company esa 
ing to said road, together with all and singular the tenements, heredit- 
aments, and appurtenances thereunto belonging and appertaining, 
and the reversion and reversions, remainder and remainders, rents, 
Incomes, Issues, and profits thereof, with all the rights, titles, inter- 
ests, estate, prope rty, succession, claim, and demand, in law or equity, 
of the said party of the first part of, in, and to the same, or eny part 
and parcel thereof; to have and to hold the above granted and de- 
scribed premises, property, and franchises, with the appurtenances, 
unto the said parties of the second part, and to the survivor of them, 
und to their successors, duly appointed, upon trust and for the use 
and benefit of the person OP PpePrsolls, hod, or bodies politic Or COrpo- 
x rate, who shall have become, or be from time to time, holders of the 
said “ first mortgage bonds,” Orany of them. Provided, always, and 

these presents are upon the express condition, that if the said party 

of the first part, or its suecessors, shall well and truly pay or cause 

OF procure to be paid unto the holders, from time to time, ot said 
bonds, and each and every one of them, the said sums of money se- 
cured to be paid by the said bonds, and the interest coupons attached 
thereto, at the places and times and in the manner set forth in the 

said bonds, according to the true intent and meaning thereof, then 

these presents, and all the property, estate, right, franchises, and priv- 

ileges herein and hereby granted and conveyed, shall cease, termine, 

and be void. But if default shall be made in the payment of the 

, said sums of money specified in said bonds, or in the pay- 
50 ment of said interest COUpPOns, OF either of them, or any part 
thereof, and if the same shall remain unpaid for the period 

of six months from and after the time when the same should have 

been paid, according to the terms of said bonds, then the said parties 

of the second part, or either of them, upon the refusal of the other 

or their successors in said trust, by themselves or their agents or serv- 

ants in that behalf, may upon request of the holder or holders of 

not less than one-fourth of said bonds on which the interest or prin- 

cipal shall so be and have so remained in default, as aforesaid, enter 

into and upon and take possession of all or in their or his diseretion 

any part of the said premises ana property hereinbefore deseribed, 

and work and operate the said railroad and receive the income, re- 
ceipts, and prolits thereof, and out of the Sire pay, first, the eX- 
pense of running and operating the same, including therein such 
reasonable compensation as they or-he may allow to the several per- 

sons employed or engaged in the running and superintendence of 

the same, and a reasonable compensation to the parties of the second 

part or their SuUCcCeSSOrs OFT such of them iis shall uct in the premises ; 

for their or his care, diligence, and responsibility in the premises. 
second, the expenses of keeping the said road, the appurtenances, 

the locomotives, and the rolling-stock thereof, in good and sufficient 
repair, to prevent deterioration in the value thereof, and all other 
reasonable and proper charges and expenses of the care and mabe 
agement thereof; and, third, pay, as far as the same will suffice, all 
interest and principal, if any, which may be due on said bonds. And 

in case of any deficiency to apply said receipts, after the payment 
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of all said charges and expenses, to the payment thereof ratably, 
without preference of any kind, or the said parties of the second part 
may in such case foreclose this mortgage and sell and dispose of ac- 
cording to law all the rights, property, privileges, franchises, real and 
personal, with the appurtenances herein and hereby granted, or so 
much thereof as may be necessary, and out of the money arising 
from such sale pay, first, the costs and charges and expenses of 
the foreclosure and sale, including therein reasonable counsel fees 
for conducting said proceedings, to be allowed and fixed by the 
court, but not exceeding thirty thousand dollars; second, any ex- 
penses, costs, and charges of the execution of the trust previously 
incurred and remaining unpaid; third, a reasonable compensa- 
tion to the trustees or one of them who may act, for their or his 
care, trouble, and service in completing the execution of his trust 
and the distribution of the proceeds of sale, to be fixed by the court, 
but not exceeding twenty thousand dollars; and, fourth, to dis- 
tribute the residue of said proceeds among the holders of said bonds 
in proportion to their several interests until all have been paid in 
full, principal and accrued interests. 

And the said party of the first part hereby covenants and agrees 
that if at any time any lands now used for depot or shop purposes 
or right of way or water or any lands not now used, but which may 
be hereafter used for such purposes, shall, for any cause, cease to be 
needed or used by said party of the first part for such purposes, the 
said parties of the second part may sell the same at the price to be 
agreed upon by the parties of the first and second parts, and apply 
the money realized from such sale or sales to the redemption of said 
bonds in the manner hereinafter provided in the case of money 
realized from the sale of lands granted by the United States to the 
said party of the first part. 

And the said party of the first part hereby agrees and covenants 
to and with the said parties of the second part and their successors 
in said trust that it will pay all ordinary and extraordinary taxes, 
assessments, and other public burdens and charges which shall or 
may be impose “l upon the property herein described and he reby 
mortgaged, and every part thereof, and the said parties of the second 
part, the survivor of them, or their successors in said trust, or any 


one or more of the holders of said bonds, may in case of defi Faull of 


the said party of the first part in this behalf pay and discharge the 
same, and any other lien or ineumbrance upon said property which 
may in any way, either in law or equity, be or become in effect a 
charge or lien thereon prior to these presents or to which this mort- 
gage may be subject or subordinate, and for all payments thus made 
the parties SO Ini iking the same shall be allowed interest thereon at 
the rate of seven per centum per annum, and such payments, with 
the interest thereon, shall be and are hereby secured to them by 
these presents, and declared to be payable and collectible in the same 
sort of currency or money = rein they shall have been paid, and 
the same shall be payable by said party of the first part to said par- 
ties of the second part upon demand, in trust for the party or parties 
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paying the same, and may be paid out of the proceeds of the sale of 
said property and franchises hereinbefore provided. 

And the said party of the first part hereby further covenants and 
agrees to and with the said parties of the second part and their sue- 

cessors In said trust that they will at any and all times hereafter, 
upon the request of the said parties of the second part, execute, ac- 
knowledge, and deliver to the said parties of the second part all and 
every such further, necessary,and reasonable conveyances and assur- 
ances of the said premises or any part thereof as may by the parties 
of the second part, or the survivor of them, or his or their sue- 
cessors in the trust hereby created, be reasonably advised or required 
for more fully carrying into effect the objects of this conveyance, 
and the said parties of the second part and their successors in said 
trust shall be entitled to receive a just and proper compensation for 
ail services rendered by them in the discharge of said trust, and 
the same shall be deemed to be secured hereby. 

And it is hereby stipulated and agreed that the said parties of the 
second part and their successors in said trust shall not be responsi- 
ble for the acts or omissions of any agent or agents employed by him 
or them, in any manner, in and about the execution of the trust 
hereby created, when such agent or agents are selected with reason- 
able diseretion, or with the approbation or with the knowledge and 
without the express disapprobation of said party of the first part, 
nor shall either of the said parties of the second part be responsible 
for any act or omission of the other in the execution of said trust. 

And, therefore, this indenture further witnesseth, that the said 
party of the first part, for the purpose of securing the payment of 
the sums of monev mentioned in said bonds and the interest thereon, 
and in consideration of the premises, and also for and in considera- 
tion of the sum of one dollar, to the said party of the first part in 
hand paid by the parties of the second part, the receipt whereof is 
hereby acknowledged, has granted, bargained, sold, released, en- 
feofled, conveyed, and confirmed, and by these presents does grant, 
bargain, sell, release, enfeoff, convey, and confirm, unto the said 
parties of the second part, as trustees, and to their successors and 
survivor, and their assigns, forever— 

All and singular the said several sections of land so as aforesaid 
granted by said acts of Congress ; and also all the estate, right, title, 
interest, claim, and demand whatsoever, at law or in equity, of, in, 

or to the same, or any part or parcel thereof, which the said 
oO] party of the first part how has, holds, owns, or is entitled to, 

or hereafter may or shall acquire, have, hold, own, or be or 
become entitled to, by force or virtue of the said acts of Congress; 
saving, excepting, and reserving all parts and parcels of said ‘lands 
which have been sold or contracted to be sold or disposed of hereto- 
fore, or which are or shall be included in the right of way of the 
said railroads and telegraph lines of the said company, as defined 
and granted by the acts of Congress aforesaid, or used for the con- 
struction or operation thereof, or for the track, yards, depot grounds, 
buildings, or erections thereof. 
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To have and to hold all and singular the lands hereby granted or 
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intended to be granted, and each and every part and parcel thereof, 
with the appurtenances thereunto belonging, unto the said parties 
of the second part, and their successors and survivor, and their as- 
signs, forever, as trustees, for the uses and purposes, and upon the 
trusts, terms, conditions, and agreements in this indenture set forth 
and declared. 

Provided always, and these presents are upon the express condi- 
tion, that if the said party of the first part shall well and truly pay, 
or cause to be paid, to the holders of said bonds, and every of them, 
the principal sums of money therein mentioned, according to the 
tenor thereof, with interest thereon, at the times and in the manner 


hereinbefore provided, according to the true intent and meaning of 


these presents, then and from thenceforth this indenture, and the 
estate hereby granted, shall cease and determine, and all the right, 
title, and interest in any and all property hereby conveyed to the 
parties of the second part not then disposed of under the powers 
hereby conferred shall revert to and vest in the said party of the 
first part. 

This indenture further witnesseth that these presents and the 
said bonds are made, executed, and delivered upon the trusts, terms, 
conditions, and agreements following, that is to say: That all the 
lands hereinaboye conveyed and mortgaged shall be under the sole 
and exclusive management and control of the said party of the first 
part, who shall have full power and authority to make contracts for 
the sale of the same at such price, on such credit or terms of pay- 
ment, and such other conditions as shall be agreed on by the said 
parties of the first and second parts, and as shall seem to them best 
calculated to secure the payment in full of all the bonds issued, as 
hereinbefore provided, until entry or foreclosure by the trustees, as 
hereinafter provided; but no title to any tract of land, contracted to 
be sold by the said party of the first part, shall be given until the 
whole of the purchase-money of said tract shall be paid to said par- 
ties of the second part, or their successors or survivor, in cash or in 
said bonds, or overdue coupons thereof. And for this purpose it is 
agreed that the said party of the first part and said trustees shall 
‘ause all such lands, as they shall from time to time become subject 
to sale, to be carefully examined and surveyed, and shall affix to 
each tract or parcel such price as in their judgment shall be most 
judicious, having in view the interests of all parties; and said lands 
shall be and remain at all times thereafter open for sale to any per- 
son who may desire to purchase and pay therefor; the prices being, 
nevertheless, at all times subject to revision and alteration by the said 
parties; and the party of the first part may reserve from sale any 
lands necessary for depot grounds, or other purposes connected with 
the construction or operation of the said railroad or telegraph. 

The purchaser of any such land shall be at liberty to pay for the 
same in the aforesaid bonds or overdue coupons at par; and when 
any tract or parcel of said lands shall have been purchased and paid 
for, either in bonds, coupons, or cash, as hereinbefore provided, the 
same shall be conveyed by the said parties of the first and second 
parts to the purchaser, in fee simple, and shall by such conveyance 
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be absolutely and forever released from any and all lien or incum- 
brance, for or on account of said bonds, or any other debt or obliga- 
tion of the said party of the first part. 

Provided, That for the sake of convenience in making said con- 
veyances the said trustees shall have power to act by attorney, duly 
nominated and appointed by them, jointly, by letter of attorney, 
which shall be duly acknowledged and recorded in each and all of 
the counties in which said lands, or any part thereof, are situated ; 
and all deeds made in their names by such attorney shall have the 
same force and effect as if nade by them in person. 

Provided, further, That the attorney so appointed shall be a resi- 
dent of the city of San Francisco, in the State of California, and shall 
reside within convenient reach of the party of the first part. 

The said trustees shall and will cancel and discharge each and 
every bond and the coupons thereon, and all overdue coupons, which 
they may receive in payment for land, or by purchase, by defacing 
the seal of the corporation, perforating the signature of the presi- 
dent and secretary, and drawing lines across each of the interest 
coupons, on receipt thereof, and all bonds and coupons received in 
payment for lands as aforesaid shall, when so cancelled, be deliv- 
ered to the said party of the first part. 3 

The said trustees shall apply the proceeds of the sales made by 
them of lands hereby conveyed to the sole and exclusive purpose of 
the payment of the bonds provided for in, and issued in conformity 
to, the terms of this indenture. 

‘And for such purpose all such avails shall, from time to time, as 
the same are realized, be used in the purchase of such bonds in the 
market, to be cancelled, so long as purchases thereof can be made at 
par; and whenever such bonds cannot be purchased at that rate 
said trustees shall advertise for proposals to sell such bonds to them 
in two newspapers published in the city of New York, and one news- 
paper published in the city of San Francisco; and after receiving 
such proposals they shall have power to purchase such bonds at the 
lowest terms so offered. 

The said party of the first part does hereby covenant and agree to 
pay to the holders of said bonds, respectively, the said principal sums 
of money therein mentioned, and the interest thereof, as aforesaid. 

If any default shall be made in the payment, either of principal 
or interest on any of said bonds for six months after demand at the 
place of payment when the same shall become due, then the said 
trustees may, on being requested by the holders of at least one hun- 
dred thousand dollars of such bonds, enter into and take possession 

of any of the lands above conveyed and foreclose this mort- 
52 gage, and may sell at public auction sc much of said lands 

as may be necessary to discharge all arrears of such interest, 
and apply the proceeds, after deducting the costs, charges, and ex- 
penses of such entry, foreclosure and sale, to thepayment of such 
arrears of interest. If any such default shall continue for one year 
from the time of such demand and refusal the principal sum of all 
bonds then outstanding shall become due and payable, and the said 
trustees may enter into and take possession of all the lands above by 
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these presents mortgaged or conveyed, foreclose this mortgage, and 
sell at public auction all said lands, or so much thereof, as may be 
necessary, first giving at least six months previous notice of the time 


and place of sale in at least one newspaper published in the city of 


New York, and in one published in each of the cities of San Fran- 
cisco, Sacramento, Los Angeles, and San Diego, and they shall apply 
the proceeds thereof, after deducting the costs, charges, and expen- 
ses of such last-mentioned entry, foreclosure, and sale to the payment 
of all said bonds then outstanding, and the interest accrued thereon, 


rendering the surplus, if any there shall be, unto the said party of 


the first part. In case of any sale upon any such foreclosure, or at 
any such public auction, the said trustees shal’ make, execute, and 
deliver a conveyance of the said lands so sold, which shall convey 


to the purchasers all the rights and privileges of the said party of 


the first part in and to the property so sold to the same extent as 
the same shall have been previously enjoyed and held by the said 
party of the first part. ) 

If after any such entry shall be made, or any such foreclosure 
proceedings shall be commenced for the satisfying of interest only, 
as above provided, and before the lands are sold thereon, the said 
party of the first part shall pay and discharge such interest and de- 
liver the coupons therefor to the said trustees, and pay all the costs, 
charges, and expenses incurred in such .entry and foreclosure and 
the proceedings thereon; then and in every such case the said trus- 
tees shall discontinue their proceedings thereon, and restore to the 
said party of the first part all of such lands to be held subject to the 
above conveyance and mortgage, and subject to all the provisions, 
terms, and conditions of these presents, in like manner as if such 
entry had not been made nor such foreclosure proceedings com- 
menced. In case a vacancy shall happen in the number of trustees 
hereinbefore mentioned as parties of the second part in this indent- 
ure, or if one of them shall be temporarily absent, the remaining 
trustee shall, while said vacancy or absence exists, have all the rights, 
exercise all the powers, and discharge all the duties devolving on 
the said trustee by said instrument. But as soon as it conveniently 
may be done, such vacancy shall be filled by the nomination by the 
remaining trustee of some proper person to fill such vacaney, which 
nomination shall be submitted to the board of directors of said com- 
pany, and, if approved by them, the person so nominated and ap- 
proved immediately shall become a trustee under this instrument. 
If said nomination is not approved, another person shall be nomi- 
nated by said remaining trustee, and in like manner submitted for 
approval, and so on till three nominations shall have been made. 
But if three successive nominations shall be made and none of them 
shall be approved by said board, said vacancy shall be filled by a 
committee of three persons, selected, one by said remaining trustee, 
one by said board of directors, and a third by the two thus selected, 
and the person appointed trustee by a majority of the committee 
shall be and remain a trustee under this instrument. And the per- 
son regularly appointed a trustee to fill a vacancy in either of the 
forms above specified shall,from and after his said appointment, and 
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his acceptance of the appointment, become vested with the same es- 
tates, powers, rights, and interests, and charged with the same duties 
aud responsibilities as if he had been one of the original trustees, 
parties of the second part, named in and executing this instrument, 
and the prior remaining trustee may and shall execute such con- 
veyances and instruments as may be proper or necessary to vest the 
same in such new trustee jointly with him, or to furnish evidence of 
such vesting. If at any time either of the said trustees shall resign 
his place as trustee by a proper deed in writing to that effect, and 
such resignation shall be accepted by the said party of the first part, 
then, and in every such case, the place of such resigning trustee 
thereupon shall become and be vacant. 

Whenever all the bonds which shall have been made and issued 
by the said party of the first part under and in conformity to the 
provisions of this indenture, with the interest thereon, together with 
all the expenses incurred by the said trustees in the execution of the 
trust herein and hereby created shall have been fully paid or satis- 
fied, the said trustees shall reconvey to the said party of the first 
part all and singular the said lands then in the hands of the said 
trustees, and not before that time sold or disposed of, in the execu- 
tion of the trust hereby created. In case the said trustees shall at 
any time have any trust moneys on hand received from the sale of 
the lands hereby conveyed which will not be required to meet any 
immediate liabilities of the company, to which said moneys are by 
these presents devoted, the said moneys shall be loaned on interest, 
or deposited on interest, with some bank or trust company in the 
city of San Francisco or Sacramento, subject to be drawn by checks 
signed by the trustees, or such one of them, as they may designate. 
All of the books of the said company, and of the trustees, relating 
to the lands hereby conveyed, shall be mutually open to the inspec- 
tion of said company and said trustees, It shall be the duty of the 
said trustees to certify and deliver to the said party of the first part 
the said bonds, as the same from time to time shall be demanded, 
issued, or used by the said party of the first part. 

And it ts hereby mutually agreed by and between the parties 
hereto that the said parties of the second part, and their survivor 
and suecessors, and their heirs, executors, and administrators, shall 
not be answerable for the acts, omissions, or defaults of each other, 
nor for anything short of their own gross negligence or wilful mis- 
feasance. 

It ishereby declared by the parties to this indenture that all the 
provisions of said acts of Congress, so far as they are applicable, are 
hereby made and shall be deemed and taken to be a part of this in- 
strument; and the said provisions in all that concerns the sale and 
disposal of the said lands hereby conveyed to the parties of the sec- 
ond part are to be observed and strictly and faithfully carried out 
and fulfilled. 

And the said party of the first part covenants and agrees to and 
with the said parties of the second part, that the said party of the 
first part shall and will at any and all times hereafter, and from 
time to time execute, acknowledge, and deliver, under its corporate 
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seal, to the said parties of the second part, and their survivors or 
successors, all such other or further assurances, deeds, mortgages, 
obligations, transfers, indentures, and instruments in writing, and 
shall and will do and perform all such other or further acts or things 
as shall or may be necessary or proper, or as their counsel, learned 
in law, shall deem necessary, proper, or expedient for the better or 

more effectually securing upon the above conveyed and mort- 3 
53 gaged premises the payment of the said bonds so to be issued, + 


and the interest due and to grow due thereon in manner afore- 


said, or for carrying into effect the true intent, design, objects, and pur- 

| ying nity, er ' 
poses of these presents. And the said parties of the second part 
hereby accept the trust created and declared by this instrument, | 
and agree to discharge the same pursuant to the provisions in that 


behalf herein contained. 

In witness whereof the said Southern Pacific Railroad Company 
has caused these presents to be signed by its president and secretary, 
and sealed with its corporate seal,and the above parties of the second 
part have hereunto set their hands and seal, the day and year first 
above written. | 


CHARLES CROCKER, 
Pre sident Southern Pacific Railroad Company. 
[SEAL.] J. L. WILLCUTT, 


Necre lary Southern Pacific Railroad Company. 


We accept the trust declared in the foregoing instrument. 
D. O. MILLS, [ SEAL. 
LLOYD TEVIS, fre 
Trustees. 
STATE OF CALIFORNIA, 
City and County of San Francisco. 


, SS a 


On this third (5rd) day of July, in the vear one thousand eight 
hundred and seventy-five (1875). before mie, Charles re ‘Torbert. a 
notary public in and for thesaid city and county of San Francisco, 
State of California, duly commissioned and qualified, personally ap- 
peared Charles Crocker, known to me to be the president of the 
Southern Pacific Railroad Company, and J. L. Willeutt, known to 
me to be the secretary of the Southern Pacific Railroad Company, 
the corporation that executed the within instrument, and acknowl- 
edged to me that such ‘corporation executed the same. 

[In witness whereof, I have hereunto set my hand and affixed my 
official seal, this 3rd day of July, A. D. 1875. 

[SEAL. | CHARLES J. TORBERT, a 
Notary Public in and for the City and County 
of San Francisco. State of California. 


STATE OF CALIFORNIA. 
City and County of San Francisco, } 


a 


I, Charles J. Torbert, a notary public in and for the said city and 
county. of San Francisco, State of California, residing in the city of 
San Francisco, duly commissioned and sworn, do certify that on the 
sixth (6th) day of July, in the year one thousand eight hundred 
and seventy-five (1875), personally appeared before me in the city 
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and county of San Francisco, State of California aforesaid, Charles 
Crocker, president of the “Southern Pacific Railroad Company,” 
and J. L. Willeutt, secretary of the “Southern Pacifie Railroad 
Company,’ who are both personally known to me to be the said offi- 
cers of the said “Southern Pacific Railroad Company,” respectively, 
and the individuals described in and who have executed the fore- 
going instrument as such officers of said company, and they each 
severally and personally, then and there, acknowledged to me that 
they executed the said instrument as the free act and deed of the 
said “Southern Pacific Railroad Company ” freely and voluntarily, 
and for the uses and purposes therein mentioned; and the said J. 
L.. Willeutt, with whom I am _ personally acquainted, being by me 
duly sworn, did depose and say that he resides in the city and county 
of San Francisco, State of California; that he is and was secretary 
of the “ Southern Pacific Railroad Company ” at the date and time 
he executed the foregoing instrument; that he knows the corporate 
seal of said company, and is, and was at the date of said instru- 
ment, the legal custodian of said seal; that the seal affixed to the 
foregoing instrument was and is such corporate seal, and was by 
him so affixed by order of the board of directors of the said 
“Southern Pacific Railroad Company ;” that he signed his name 
thereto as secretary of said company by the like order. And the 
said J. L. Willeutt further said that he was and is acquainted with 
Charles Crocker, and knows that said Charles Crocker is and was 
president of the “Southern Pacific Railroad Company” at the date 
of said instrument; that the signature of the said Charles Crocker 
subscribed to said instrument is in the genuine handwriting of the 
said Charles Crocker, and was thereto by him subscribed by the like 
order of the board of directors of said company, and in the presence 
of him, the said deponent. 

In witness whereof, [ have hereunto set my hand and affixed my 
official seal at my office in the city and county of San Francisco, 
State of California, the 6th day of July, A. D. 1875. 

[SEAL. | CHARLES J. TORBERT, 
Notary Public in and for the City and County 
of San Francisco, State of California. 


STATE OF CALIFORNIA, ao 
City and County of San Francisco, j yes 

On this seventh (7th) day of July, in the year one thousand eight 
hundred and seventy-five (1875), before me, Charles J. Torbert, a 
notary public in and for the said city and county of San Francisco, 
State of California, duly commissioned and qualified, personally 
appeared D. O. Mills and Lloyd Teyis, known to me to be the per- 
sous whose names are subscribed to the within instrument, and ac- 
knowledged to me that they executed the same. 

In witness whereof, | have hereunto set my hand and affixed my 
official seal at my office in the city and county of San Francisco, 
State of California, this 7th day of July, A. D. 1875. 

[SEAL. | CHARLES J. TORBERT, 
Notary Public in and for the City and County 
of San Francisco, State of California. 
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54 Filed for record at the request of D. W. Parkhurst, and re- 
corded in office of the county recorder of San Mateo county, 
July 8th, 1875, at 5 p.m.,in Liber 11 of Mortgages, at page 2 and 
following. 
Witness my hand and seal of office. 
[sEAL.] Paid $22.50. GEO. H. RICE, 
County Recorde Te 


sy W. R. THOMAS, Deputy. 


Filed for record at the request of D. W. Parkhurst, July 9th, A. 
1). LS7o, at 9 o’clock and 26 minutes a. m., and recorded in Book 15 
of Mortgages, at page 156 et S€q., records of the county of Santa 
Clara, in the State of California. 

Witness my hand and seal of office. 

[seaL.] Paid $15. W. J. COLAHAN, 
( ounty Recorde r, 


By F. J. SAXE, Dep't. 


Filed for record at the request of D. W. Parkhurst, July 9th, A. 
DD. 1875, at 8 o clock and 3 minutes }). lih., and recorded in Book ] 
of Mortgages, at page O56 and following, records of San Benito 
county, in the State of California. 

Witness my hand and seal of office. 

[ SEAL. | lees, $15, paid. H. M. HA Y Es, 
Co. Recorde ¥ 


Filed for record at the request of D. W. Parkhurst, July 10th, A. 
D. 1875, at 8 o’clock and 10 minutes p. m., and recorded in volume 
Ss page 529. and following pages of the mortgage records of the 
county of Santa Cruz, in the State of California. 

Witness ny hand and seal of said county recorder, 

[sEAL.] Paid $15.00. H. E. MAKENNEY, 


County Recorder MT and for Santa (Cruz County. 


Filed for record at the request of D. W. Parkhurst, July 12th, A. 
D. 1875, at 9 o’clock and 55 minutes a. m., and recorded in Book 1 
of Mortgages, page 183 and following, records of the county of Mon- 
terey, in the State of California. 

Witness my hand and seal of office. 

[sEAL.] Fees, $15, p’d. HERBERT MILLS, 


f ounty Recorder. 


Filed for record at the request of D. W. Parkhurst, July 18th, A. 
D. 1875, at six o’clock and 25 minutes p.m., and recorded in Book “C” 
of Mortgages, page 540 et seqg., records of the county of San Luis 
Obispo, in the State of California. 

Witness my hand and seal of office county recorder. 

[sEAL.] Fees, $15. CHAS. W. DANA, 


County Recorder. 


Filed for record at the request of D. W. Parkhurst, July 14th, A. 
D. 1875, at 2 o’clock and 20 minutes p. m., and recorded in Book 
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ad bas of Mortg: iges, pages 164 and following, records of the county 
of Santa Barbara, in the State of California. 
Witness my hand and seal of office of county recorder. 
[sEAL.] Fees, $15, p’d. ™ Fr. — 
County Recorder, 
By J. O. B. WENTLING, 
Deputy. 


Filed for record at the request of D. W. Parkhurst, July 16th, A. 
1). 1S75, at 8 o’clock and 40 minutes a. m., and recorded in Book 15 
of Mortgages, page 600 et seq., records of the county of Los Angeles, 
in the State of California. 

Witness my hand and seal of office county recorder. 

[seAL.] Fees, $15, p’d. J. W. GILLETTE, 
County Recorder, 

By D. 8. LOVEJOY, 
Deputy. 


Filed for record at the request of D. W. Parkhurst, July 19th, A. 
D. 1875, at nine o’clock and 15 minutes a. m. and recorded in Book 
Volume 2 of Mortgages, pages 217 and following, records of the 
county of Kern, in the State of California. 

Witness my hand and seal of office. 

[seaL.] Fees, $15, p’d. Fr. W. CRAIG, 


County Recorder. 


55 Filed for record at the request of D. W. Parkharst, Esq., 
July 20th, A. D. 1875, at 8 o’clock and 15 minutes p. m., and 
recorded in Book D of Mortgages, pp. 510 et seqg., records of the 
county of Fresno, in the State of California. 
Witness my hand and seal of office of county recorder. 
[sEAL.] P’d $15. A. M. CLARK, County Recorder, 
By C. L. WAINWRIGHT, Deputy. 


Filed for record at request of D. W. Parkhurst, July 21st, A. D. 
1875, at 10 o’clock and 30 minutes a. m., and recorded in Book “ K” 
of Mortgages, page 1 ef seq., records of the county of Tulare, in the 
State of California. 

Witness my hand and seal of office of county recorder: 

[seaL.] P’d $15. J. E. DENNY, Recorder, 
By JOHN G. KNOX, Deputy. 


Filed for record at the request of D. W. Parkhurst, July 23d, A. 
D. 1875, at 10 o’clock and 40 minutes p. m., and recorded in Book 
“D” of Mortgages, 544 et seq., records of the county of San Bernar- 
dino, in the State of California. 

Witness my hand and seal of office of county recorder. 

[seaL.] P’d $15.00. SYDNEY P. W AITE, 
County Recorder, 
By R. S. SWING, Deputy. 


Filed for record at the request of D. W. Parkhurst, July 26th, A. 
D. 1875, at 10 o’clock and 20 minutes a. m., and recorded in Book 
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No. 7 of Mortgages, pages 103 et seg., records of the county of San 
Diego, in the State of California. 
Witness my hand and seal of office of county recorder. 
[sEAL.] Fees, $15. A. S. GRANT, 
County Recorde r. 


By E. G. HAIGHT, Deputy. 


Filed for record at the request of D. W. Parkhurst, July 28th, A. 


1. 1875, at 24 minutes past 4 p. m., and recorded in Book No. 2 of ¥ 
Mortgages, pages 46 et seqg., records of the county of Ventura, State 
of California. 
Witness my hand and seal of office of county recorder. 
[SEAL.] Fees, $18. JOHN T. STOW, 
County Recorder. 
Recorded at request of D. W. Parkhurst, August 5rd, A. D. 1875, 
at 1 p.m., in Liber 445 of Mortgages, page 309, In the ottice of the 
county recorder of the city and county of San Francisco, State of 
California. 
[SEAL. | O. H. FRANK, 
County Recorde ig 
Recorded at request of Wells, Fargo & Co., August 20, 1880, at 20 
min. past 9 a. m., in Book 1 of Mortgages, page 557 et seg., records 
of Merced county. be: 
[sEAL.] $15. Kk. J. HAMILTON, 
County Recorder. 
By M. H. WALSH, Deputy. 
Recorded at request of Wells, Fargo & Co., August 23d, A. D. L880, 
at 5 min. past 9 o’clock a. m., in Vol. 15 of Mortgages, at pages 139 
et seg., records of Stanislaus county. 
[seAL.] $15 paid. JOHN McCOY, Recorder. 
Recorded at request of J. L. Willcutt, September 6th, 1880, at 30 
min. past 10 o’clock a. m., in Liber 624 of Mortgages, page 305, in 
the office of the county recorder of the city and county of San Fran- 
cisco, State of California. 
[SEAL. | W. K. DIETRICH, 
County Recorder, 
Per RICHARD BLEAUVELT, Deputy. ~~ 
Endorsed: Filed July 9th, 1883. L. 8. B. Sawyer, clerk, by J. F. 
O’Beirne, deputy clerk. 
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56 Stipulation Waiving Jury. 
In Cireuit Court U.S. A., District of California. 
In the matter of the cases known as the Railroad Tax Cases. 


It is hereby stipulated that juries are waived in all the cases now 
pending in this court and known as the Railroad Tax Cases. 
Feb’y 26, 1884. 
CREED HAYMOND, 
Counsel & Atty for Defendants in said Cases. 
KE. C. MARSHALL, 
Attorney General and Attorney for Plaintiff. 


Endorsed: No. 2757. Filed February 28, 1884. L. 5S. B. Sawyer, 
clerk. 
o7 Judgment. 
United States of America, Circuit Court of the United States, Ninth 
Cireuit, District of California. 


County OF SAN BERNARDINO, Plaintiff, ) 
vs | LN said 
Tue Sournern Pacrric Rarrvap Company (a corpora- { **" *! 
tion), Defendant. 


An order of the court having been heretofore entered in this case, 
which reads as follows, to wit: “ And now at this day a motion of 
Creed Haymond, Esq., attorney of record, having charge of this 
case for defendant, Hon. E. C. Marshall, attorney general of the 
State of California, attorney of record, and having charge of this 

case for and in behalf of the plaintiff, being personally pres- 
58 ent in court, and both of said attorneys of record respectively 

representing the parties, plaintiff and defendant, consenting 
thereto in Open court, it is ordered in pursuance of said consent 
that the order for judgment in favor of defendant heretofore entered 
herein be, and the same is, hereby set aside; and said attorneys of 
record for the respective parties, plaintiff and defendant, having 
further consented in open court that judgment be entered herein in 
favor of the plaintiff for the sum of $5,462.48, specified in a stipula- 
tion in writing signed by said attorneys of record respectively, now 
on this 29th day of February, 1854, filed in said cause as a part of 
the record thereof, it is further ordered in pursuance of said consent 

in open court, and in accordance with said stipulation in 
59 writing, that judgment be entered in this cause in favor of 

the plaintiff and against said defendant for the sum of 
$8,462.48, of which said gross sum the sum of $3,853.49 is for the 
use.and benefit of the county of San Bernardino, and the balance of 
$4,608.99 is for the use and benefit of the State of California, and 
for the sum of ten dollars costs.” 

Now, therefore, it is considered, ordered, and adjudged that the 
plaintiff have and recover from the defendant on the causes of ac- 
tion stated in the complaint, the sum of $5,462.48 dollars, and costs 
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taxed at — dollars: and it is farther considered that of said sum of 

$8,462.48 the sum of $3,853.49 dollars is for the use and benefit of 

the county of San Bernardino, and the balance, $4,608.99 dollars, is 
for the use and benefit of the State of California. 

60 Judgment entered this 29th day of February, 1854. 


L. S. B. SAWYER, Clerk. 


Endorsed: A true copy. Attest: [seal] L.S. B. Sawyer, clerk. 
Filed 29 February, 1884. L.S. B. Sawyer, clerk. 


61 Clerk's Certificate. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States, Ninth Circuit, District of Cali- 
fornia. 


CouNTY oF SAN BERNARDINO 
vs. . Nou. 2757. 
THE SouTHERN Pactric RAILRoAp CoMPANY. 


I, Lorenzo 8. B. Sawyer, clerk of the circuit court of the United 
States of the ninth judicial circuit, within and for the district of 
California, do hereby certify that the foregoing papers hereto an- 
nexed constitute the judgment roll in the therein-entitled action. 

Witness my hand and the seal of said circuit court, this 29th day 
of February, A. D. 1884. 

[ SEAL. | L. S. B. SAWYER, Clerk, 
KF. D. MONCTON, 
Deputy Clerk. 


Endorsed: Judgment roll. Filed February 29th, 1884. L.S. B. 
Sawyer, clerk, by IF. D. Moncton, deputy clerk. 


62 At a stated term, to wit, the July term, 1883, of the circuit 

court of the United States of America of the ninth judicial 
circuit, in and for the district of California, held at the court-room, 
in the city and county of San Francisco, on Thursday, the nine- 
teenth day of July, in the year of our Lord one thousand eight hun- 
dred and eighty-three. 

Present ; Hon. Stephen Field, Associate Justice of the Supreme 
Court of the United States; Honorable Lorenzo Sawyer, circuit 
judge. 

Order Striking out Portion of the Answer. 

THe County oF SAN BERNARDINO 
v8. - No. 2757. 

Tue Sourwern Paciric Rartroap Company. } 
The motion heretofore argued and submitted to strike out 
63 portions of the amended answer herein having been duly 
considered, it is ordered that so much of the said answer as 1s 
contained in articles numbered 22, 34, 35, 36, 37, and 39, and that 


a 
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portion of article 15 contained on the printed slip, being the last 
paragraph of pe article, and the third paragraph of article 26, and 
all of article 28 after the first two paragraphs, be stricken out, as be- 
ing matters of ‘evide ‘nce, or iminaterial matter; in other particulars 
the motion is denied. 

To this order the defendant excepts, and to the refusal of the court 
~ 49 to strike out other matter the plaintiff excepts. 


64 At a stated term, to wit, the February term, A. D. 1884, of 
the circuit court of the United States of America of the ninth 
judicial circuit, in and for the district of California, held at the court- 
room, in the city and county of San Francisco, on Thursday, the 
28th day of February, in the year of our Lord one thousand eight 
hundred and eighty-four. 
Present: The Honorable Lorenzo Sawyer, circuit judge. 


Order.. Trial. Finding Waived. 
THe PEOPLE OF THE STATE OF CALIFORNIA 


v8. No. 2757. 
Tue SouTHERN Pactric RAILROAD COMPANY. 


Ordered, that the order of continuance heretofore entered herein 
be and the same hereby is set aside. : 
‘i 65 This cause came on regularly this day for trial before the 
court, sitting without a jury, atrial by jury having been 
waived by written stipulation of counsel, Hon. E. C. Marshall, at- 
torney general of the State of California, appearing for the plaintiff, 
and Creed Haymond, Esq., for the defendant. Thereupon docu- 
mentary evidence was introduced, and the testimony being closed 
the cause was submitted to the court for consideration and decision. 
And the same having been duly considered, it is ordered that 
judgment be entered herein in favor of the defendant, a Snding 
having been waived by consent of counsel. 


66 Stipulation as to Judgment. 


In the Cireuit Court of the United States, Ninth Cireuit, District of 
California. : 

People of the State of Cal. 
Us. I 

Central Pac. R. R: Co. ) 

County of Fresno ] 
vs. > No. 3093. 

Central Pacific R.R.Co. J 

| People of the State of Cal. } 


v3. 
Central Pacifie R. R. Co. 


. No. 2781. 


ee 


o8 


th, 


6d 


THE 
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COUNTY 


OF 


US. 


Central Pacifie R. R. Co. 
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Central Pacific R. 
People of the State 


Centra! Pacific R. 
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Central Pacitic R 
People of the State 
Central Pacific R. 


People of the State 
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People of the State 
Central Pacific R. 
People of the State 
Central Pacific R. 


People of the State 


le of the State 


US. 


Us. 
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is 


Us. 


US, 


Us. 
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of Cal. 


R. Co. 


of Cal. 


R. Co. 
of Cal. 
R. Co 
of Cal 
R. Co 
of Cal 
R. Co 
of Cal 
R. Co 
of Cal 
R. Co 
of Cal 


Central Pacific R. R. Co. 


County of Tehama 


VS. 


Central Pacific R. R. Co. 


People of the State of Cal. 


Us. 


Central Pacific R. R. Co. 


County of Alameda 


US. 


Central Pecific R. R. Co. 


County of Alameda 
VS. 


Central Pacific R. R. Co. 


County of Stanislaus 


Vs. 


Central Pacifie R. R. Co. 
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No. § 
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County of Stanislaus 
US. 
Central Pacifie R. R. Co. 


County of Stanislaus 
Us. 


Central Pacifie R. R. Co. 


People of the State of Cal. 


Us, 
Central Pacifie R. R. Co. 


People of the State of Cal. 
vs. 


Central Pacifie R. R. Co. 


People of the State of Cal. 


iS, 


Central Pacitie R. ik. Co. 


People of the State of Cal. 
v8. 


Southern Pacifie R. R. Co. 


County of Fresno 
vs. 


Southern Pacifie R. R. Co. 


County of San Bernardino 
is. 

Southern Pacifie R. R. Co. 

County of San Bernardino 


Us. 
Southern Pacifie R. R. Co. 


County of San Bernardino 
vs. 

Southern Pacific R. R. Co. 
People of the State of Cal. 
Us. 

Southern Pacific R. R. Co. 
People of the State of Cal. 
vs. 

Southern Pacific R. R. Co. 
People of the State of Cal. 
Us. 
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County of Santa Cruz — ) 
vs. > No. 2810. 


Southern Pacifie R. R. Co. 
People of the State of California 
V8. . No. 2835. 


Southern Pacific R. R. Co. } 


People of the State of Cal. | 


vs, >» No. 2839. 

Northern Railway Co. 

71 People of the State of Cal. a 
vs. > No. 3096. 

Northern Railway Co. ) 


People of the State of Cal. 


v8. > No. 3065. 

Northern Railway Co. } 

County of Contra Costa ) 
vs. - No. 3102. 

Northern Railway Co. } 

County of Contra Costa ) 
v8. -No. 3101. 

Northern Railway Co. } 

County of Contra Costa 
Us. No. oU7 7. 

Northern Railway Co. 

County of Alameda 
vs. > No. 2817. 

Northern Railway Co. } 

County of Alameda 
v8. -No. 2818. 

Northern Railway Co. 

72 The above-entitled actions having been tried upon the 


merits, and the court having announced its decision in favor 
of the defendants in each of said actions, and the defendants in each 
of said actions, notwithstanding the fact that the taxes therein sued 
for have been declared invalid, being minded to pay portions of the 
sums claimed, therefore defendants agree that, notwithstanding 
the decision aforesaid, judgments in favor of the plaintiff may be 
entered in said actions as follows: 
In action No. 2755, above mentioned, in the gross sum of $14,216.64, 
and that of said gross sum the sum of $6,298.30 is for the use and 
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benefit of the county of Fresno, and the balance, $7,918.34, is for the 
use and benefit of the State of California. 
In action No 3093, above mentioned, in the gross sum of 
73 $18,684.36, and of said gross sum the sum of $12,497.76 is for 
the use and benefit of the county of Fresno, and the balance, 
$6,186.60, is for the use and benefit of the State of California. 

In action No. 2781, above mentioned, in the gross sum of $14,494.16, 
and that of said gross sum the sum of $7,589.83 is for the use and 
benefit of the county of San Joaquin, and the balance, $7,359.33, is 
for the use and benefit of the State of California. 

In action No. 2778, above mentioned, in the gross sum of $18,443.75, 
and that of said gross sum the sum of $9,151.44 is for the use and 
benefit of the county of San Joaquin, and the balance, $9,292.31, is 
for the use and benefit of the State of California. 

In action No. 3060, above mentioned, in the gross sum of $14,823.00, 
and that of said gross sum the sum of $7,460.91 is for the use and 

benefit of the county of San Joaquin, and the balance, 

74 $7,362.09, is for the use and benefit of the State of California. 

In action No. 3061, above mentioned, in the gross sum of 

$2,244.00, and that of said gross sum the sum of $1,114.52 is for the 

use and benefit of the county of San Joaquin, and the balance, 
$1,129.48, is for the use and benefit of the State of California. 

In action No. 2786, above mentioned, in the gross sum of $3,315.80, 
and that of said gross sum the sum of $1,675.24 is for the use and 
benefit of the county of Tulare, and the balance, $1,640.56, is for the 
use and benefit of the State of California. 

In action No. 2788, above mentioned, in the gross sum of $3,744.63, 
and that of said gross sum the sum of $1,673.19 is for the use and 
benefit of the county Tulare, and the balance, $2,071.44, is for the 
use and benefit of the State of California. 

In action No. 3108, above mentioned, in the gross sum of 
70 $4,085.95, and that of said gross sum the sum of $2,804.25 is 
for the use and benefit of the county of Tulare, and the bal- 

ance, $1,281.70, is for the use and benefit of the State of California. 

In action No. 2798, above mentioned, in the gross sum of $3,543.02, 
and that of said gross sum the sum of $2,246.12 is for the use and 
benefit of the county of Sutter, and the balance, $1,296.90, is for the 
use and benefit of the State of California. 

In action No. 2797, above mentioned, in the gross sum of $4,050.00, 
and that of said gross sum the sum of $2,412.50 is for the use and 
benefit of the county of Sutter, and the balance, $1,637.50, is for the 
use and benefit of the State of California. 

In action No. 30638, above mentioned, in the gross sum of $2,625.00, 

and that of said gross sum the sum of $1,731.00 is for the use 
76 and benefit of the county of Sutter, and the balance, $894.00, 
is for the use and benefit of the State of California. 

In action No. 2803, above mentioned, in the gross sum of $5,257.61, 
and that the whole of said sum is for the use and benefit of the 
State of California. 

In action No. 3071, above mentioned, in the gross sum of $3,624.27, 
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said sum is for the use and benefit of the 


and that the whole of 

State of California. 

In action No. 2820, above mentioned, in the gross sum of $22,864.28, 
and that of said gross sum the sum of $11,927.82 is for the use and 
benefit of the county of Alameda, and the b: lai ance, $10,936.96, is for 
the use and benefit of the State of California. 

In action No. 2819, above mentioned, in the gross sum of $28,600.53, 

and that of said gross sum the sum of $14,924.13 is for the 

ii use and benefit of the county of Alameda, and the balance, 

$13,676.40, is for the use and benefit of the State lg pe 

In action No. 2825, above mentioned, in the oe sum of $5,559.17, 
and that of said gross sum the sum of $2624.29 is for » use and 
benefit of the county of Stanislaus, and the var die $2,954.88, is for 
the use and benefit of the State of California. 

In action No. 2914, above mentioned, in the gross sum of $6,752.43, 
and that of said gross sum the sum of $3,026.77 is for the use and 
benefit of the county of Stanislaus, and the balance, $3,705.66, is for 
the use and benefit of the State of California. 

In action No. 3073, above mentioned, in the gross sum of $4,616.52, 
and that of said gross sum the sum of $2,323.65 is for the use and 

benefit of the county of Stanislaus, and the balance, $2,292.87, 

78 is for the use and benefit of the State of ¢ ‘alifornia. 

In action No. 2840, above mentionec, in the gross sum of 
$14,622.50, and that the whole of said sum is for the use and benefit 
of the State of California. 

In action No. 2541, above mentioned, in the gross sum of $18,462.83 
and that the whole of said sum is for the use and benefit of the 
State of California. 

In action No. 3062, above mentioned, in the gross sum of $16,677.57, 
and that the whole of said sum is for the use and benefit of the 
State of California. 

In action No. 2756, above mentioned, in the grosssum of $4,807.80, 
and that of said gross sum the sum of $3,117.15 is for the use and 
benefit of the county of Fresno, and the bal: ance, $1,690.65, 1s for the 

use and benefit of the State of ¢ ‘alifornia. 
79 [In action No. 3094, above mentioned, in the gross sum of 
$3,388.77, and that of said gross sum the sum of $2,266.77 is 
for the use and benefit of the county of Fresno, and the balance, 
$1,122.06, is for the use and benefit of the State of California. 

In action No. 2757, above mentioned, in the gross sum of $8,462.48, 
and that of said gross sum the sum of $3,853.49 is for the use and 
benefit of the county of San Bernardino, and the balance, $4,608.99, 
is for the use and benefit of the State of California. 

_ In action No. 2829, above mentioned, in the gross sum of $9,829.67, 
and that of said gross sum the sum of $5,900.89 is for the use and 
benefit of the county of San Bernardino, and the balance, $3,928.78, 
is for the use and benefit of the State of California. 

In action No. 3064, above mentioned, in the gross sum of 
80 $9,631.45, and that of said gross sum the sum of $6,214.58 is 
for the use and benefit of the county of San Bernardino, and 
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the balance, $3,416.87, is for the use and benefit of the State of Cali- 
fornia. 

In action No. 2789, above mentioned, in the gross sum of 
$21,002.68, and that of said gross sum the sum of $15,158.46 is for 
= use and benefit of the county of Tulare, and the balance, 

5,844.22, is for the 1 use and benefit of the State of California. 

“ action No. 2787,above mentioned, in the gross sum of $19,479.55, 
and that of said gross sum the sum of $12,781.06 is for the use and 
benefit of the county of Tulare, and the balance, $6,698.49, is for 
the use and benefit of the State of California. 

In action 3109, above mentioned, in the gross sum of $12,365.01, 

and that of said gross sum the sum of $8,486.30 is for the 
81 use and benefit of the county of Tulare, and the balance, 
$3,878.71, is for the use and benefit of the State of California. 

In action No. 2809, above mentioned, in the gross sum of $591.58, 
and that of said gross sum the sum of $387.99 is for the use and 
benefit of the county of Santa Cruz, and the balance, $203.59, is for 
the use and benefit of the State of California. 

In action No. 2810, above mentioned, in the gross sum of $709.50, 
and that of said gross sum the sum of $477.14 is for the use and 
benefit of the county of Santa Cruz, and_the balance, $232.36, is for 
the use and benefit of the State of California. 

In action No. 2835, above mentioned, in the gross sum of $4,159.84, 
and that of said gross sum the sum of $2,495.59 is for the use and 

benefit of the county of San Be nito,and the balance, $1,664.25, 
82 is for the use and benefit of the State of California. 

In action No. 2839, above mentioned, in the gross sum of 
$3,763.23, and that of said gross sum the sum of $2,3 46.49 is for the 
use and benefit of the county of Solano, and the balance, $1,416.74, 
is for the use and benefit of the State of California. 

In action No. 3096, above mentioned, in the cross sum of $4,255.39, 
and that of said gross sum the sum of $2,756.59 is for the use and 
benefit of the county of Solano, and the balance, $1,498.80, is for the 
use and benefit of the State of California. 

In action 3065, above mentioned, in the gross sum of $3,424.75, 
and that of said gross sum the sum of $2,414.53 is for the use and 

benefit of the county of Solano, and the balance, $1 010.22, is 
3 for the use and benefit of the State of California. 

In action No. 3102, above mentioned, in the gross sum of 
$1,985.12, and that the whole of said sum is for the use and benefit 
of the State of California. 

In action No. 3101, above mentioned, in the gross sum of $2,100.09, 
and that the whole of said sum is for the use and benefit of the State 
of California. 

In action No. 3677,above mentioned, in the gross sum of $1,415.50, 
and that the whole of said sum is for the use and benefit of the State 
of California. 

In action No. 2817,above mentioned, in the gross sum of $1,126.32, 
and that of said gross sum the sum of $553.81 is for the use and 
benefit of the county of Alameda, and “the balance, $572.51, 1s for 
the use and benefit of the State of California. 
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84 In action No. 2818, above mentioned, in the sum of 


$1,166.40, and that of said gross sum the sum of $560.69 is 
for the use and benefit of the county of Alameda, and the balance, 
$605.71, is for the use and benefit of the State of California. 
The costs in said action are taxed at ten dollars in each action. 
And it is agreed that this stipulation shall be filed in each of said 
above-mentioned actions, and be and become part of the record 
therein. 
CREED HAYMOND, 
Attorney for Defendant. 
Ek. C. MARSHALL, 
Attorney Gen'l. 


Endorsed: 2755, 2778, 2781, 2786, 2788, 2797, 2798, 2803, 2819, 
2820, 2825, 2840, 2841, 2914, 3060, 3061, 3062, 3063, 3071, 3073, 3093, 
3108, 2756, 2757, 2787, 2789-2809, 2810, 2829, 2835, 3064, 3094, 3109, 
283, 3096, 3065, 3102, 3101, 3077, 2817, and 2818. Filed February 
29, 1884. L. 5S. B. Sawyer, clerk. | 


85 Bill of Exceptions. 
In the Circuit Court of the United States, Ninth Circuit, District of 
California. 


THE County oF SAN BERNARDINO ) 
v8. + No. 2757. 
THe SouTHERN Paciric RAILROAD Company. } 


The above-entitled cause having, on the 29th day of February, 
1884, been brought on toa hearing before the court, without a jury, 
the said parties, by stipulation in writing filed with the clerk, hav- 
ing waived a jury, evidence was introduced by the respective par- 
ties which proved— 


[. 
Defendant’s organization. 


In the year 1865 a corporation, under the name of the Southern 
Pacific Railroad Company, was duly organized under an act of the 
Legislature of the State of California, approved May 20, 1861, enti- 
tled “An act to provide for the incorporation of railroad companies, 
and the management of the affairs thereof, and other matters relat- 
ing thereto,’ and the term of its existence was fixed at fifty years 
from the date of its organization. 


IT. 


On the 24th day of July, 1860, the San Francisco and San Jose 
Railroad Company was duly incorporated under the laws of the 
State of California. 

IIT. 


The Legislature of California, on April 2, 1866, passed an act en- 
titled “An act to authorize all the counties south of Santa Clara 
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county to aid in the construction of the Southern Pacific rail- 

86 road,” which statute is found in the statutes of 1865-6 at 

page 816 et seg. Also a statute, on March 30, 1868, entitled 

“An act to confer power upon the board of supervisors of the city 

and county of San Francisco,” which is found in the statutes of 

California for the years 1867-’8 at page 716. Also “An act to em- 

power the city and county of San Francisco to aid in the construc- 

tion of the Southern Pacific railroad, and other purposes,’ which is 

found in the statutes of California, 1569-’70, at page 707 et seg. All 

of which statutes are herein referred to and made a part of this bill 
of exceptions. 

IV. 

On July 27, 1866, Congress passed an act entitled “An act grant- 
ing lands to “hid in the construction of a railroad and telegraph line 
from the States of Missouri and Arkansas to the Pacific coast,” 
which act of Congress is found in the United States Statutes at Large, 
vol. 14, at page 292 et seq., and which act is herein referred to and 
made a part of this bill of exceptions. 


Vy. 
In November, 1866, the Atlantic and Pacific Railroad Company 


duly filed its acceptance of said act of Congress in the office of the 
Secret iry of the Interior. 
V1. 

On the thirtieth day of November, 1566, said Southern Pacific 
Railroad Company duly filed, in the office of the Secretary of the In- 
terior, at Washington, its acceptance of the said act of Congress of 
July 27, 1866. 

VII. 


The Legislature of the State of California, on April 4, 1870, passed 
an act entitled “An act to aid in giving effect to an act of Congress 
relating to the Southern Pacific Railroad Company,” which act is 
found in the statutes of California for 1869-70 at page 883, and is 
hereby referred to and made a part of this bill of exceptions. 


VIIL. 


On March 3, 1871, Congress passed an act, entitled “An act to in- 
corporate the Texas and ‘Pacific Railroad ompany, and to aid in 
the construction of its road, and for other purposes,” which statute 
is found in vol. 16, U.S. Statutes at Large, at page 573 et seq., and 
which is hereby referred to and made a part of this bill of exeep- 
tions. 


IX. 


On May 2, 1872, Congress passed “An act supplementary to an 

act entitled ‘An act to incorporate the Texas Pacific Railroad Com- 

pany, and to aid in the construc tion of its road, and for other 

87 purposes,’ approved March 3, 1871,” which act is found in 
9— 98? 
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vol. 17, U. S. Statutes at Large, page 59 et seqg., which statute is 
hereby referred to and made a part of this bill of exceptions. 
X. 

As such corporation, and in pursuance of the acts of the Legisla- 
ture of California and acts of Congress referred to in these findings, 
said Southern Pacific Railroad Company constructed a line of rail- 
road, and procured the rolling-stock and all the appurtenances 
thereunto belonging, known and designated as the Southern Pacific 
railroad, described as follows: Commencing on the waters of the 
Pacific Ocean in the city and county of San Francisco, and extend- 
ing in a southerly direction through portions of the county of San 
Francisco, and through the county of Santa Clara to Tres Pinos, in 
the county of San Benito, with a branch therefrom running from 
Carnadero, in the county of Santa Clara, to Soledad, in the county 
of Monterey. Said line of railroad also extends from Huron, in 
Fresno county, to Goshen, in Tulare county, and thence in a southerly 
direction, by the way of Tehachapi Pass, Mohave, and Los Angeles, 
to the Colorado river at Fort Yuma, with three branches from said 
line at Los Angeles, extcnding, respectively, to Santa Monica, Wil- 
mington, and Santa Ana, in the county of Los Angeles. Said ‘line 
of railroad is connected with the Texas and Pacific railroad at Sierra 
Blanca, in the State of Texas, by three railroads, to wit : The South- 
ern Pacific railroad (of Arizona), extending from Fort Yuma to the 


eastern boundary-line of Arizona; the southern Pacific railroad (of 


New Mexico), extending from said eastern boundary-line across 
New Mexico to the western boundary of Texas; and the Galveston, 
Harrisburg and San Antonio railroad, extending from said last- 
named boundary to Sierra Blanca. Said several railroads are oper- 
ated as one continuous line, except the connection made over the 
Central Pacific road, as stated in finding*No. XXXITI, from. a point 
near Marshall, in Texas, to the Pacific Ocean at San Francisco, for 
the uses and purposes and in the manner contemplated by the acts 
of Congress hereinbefore referred to. From Tres Pinos to Huron 
the said Southern Pacific railroad has not been completed, but pend- 
ing its construction connection between said points is made over the 
line of the Central Pacific railroad. Defendant, since the com- 
mencement of this action, has completed the construction of the 
said Southern Pacific railroad to the Colorado river, at or near the 
Needles, to connect with the Atlantic and Pacific railroad, herein- 
after referred to, and, with the said Atlantic and Pacific railroad, 
when completed, making a continuous line from Springfield, in the 
State of Missouri, to the Pacific Ocean, with the same exceptions as 
to the connection over the Central Pacific, as contemplated by the 
act of Congress, hereinbefore referred to, chartering the Atlantic and 
Pacific Railroad Company. 

88 XI. 

Length of the road in the several counties. 


Of said Southern Pacific railroad (of California) there had been, 
prior to the first Monday in March, 1880, completed, and there was 
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in operation in the several counties through which it runs, 711.51 
miles, to wit: In the city and county of San Francisco, 7.36 miles; 
in the county of San Mateo, 25.10 miles; in the county of Santa 
Clara, 59.30 miles; in the county of Santa Cruz, 2.15 miles; in the 
county of San Benito, 17.65 miles; in the county of Monterey, 49.28 
miles ; in the county of Fresno, 17.98 miles; in the county of Tulare, 
61.98 miles; in the county of Kern, 117.83 miles; in the county of 
Los Angeles, 139.48 miles: in the county of San Bernardino, 54.60 
miles, andin the county of San Diego, 158.85 miles, and all within 
the State of California. 
XII. 

Said Atlantic and Pacific Railroad Company has nearly com- 
pleted,and will within a short time have fully completed, the whole 
of said road from Springfield to the Colorado river, and defendant 
has constructed said road as aforesaid to Mojave, with the exception 
hereinbefore set out, and has completed the construction thereof from 
said Mojave to the junction of the road of the Atlantie and Pacific 
Company at Colorado river. 

XIII. 

On December 17th, 1877, the Southern Pacitic Railroad Company 
and the Los Angeles and San Pedro Railroad Company, San Fran- 
cisco and San Jose Railroad Company, and other railroad corpora- 
tions, then duly incorporated and existing under the laws of the 
State of California, were duly amalgamated and consolidated under 
the provisions of the statutes of California, and a new corporation 
was formed, to wit, the defendant in this action. Since then said 
defendant has been and still is a corporation existing under the laws 
of the State of California, except in so far as its organization, exist- 
ence, corporate character, and rights may be affected or modified by 
the Federal and State statutes, referred to in this bill of exceptions. 


XIV. . 

Within due time the secretary of the defendant filed with the State 
Board of Equalization the sworn statement required by section 3664 
of the Political Code of California. 

89 XV. 
Assessment of State board not given in evidence on trial. 

No record of assessment as made by said State Board of Equaliza- 
tion was introduced as evidence on the tria! ; and there was no other 
evidence as to the assessment in question than as shown by the doe- 
uments set out in these findings, or as shown by the facts stated in 
this bill of exceptions. 

XVI. 

The following is a copy of the assessment roll for the county of 
San Bernardino for the year 1880, so far as it relates to the tax in 
question in this case, and includessaid tax, and is the only evidence 
of the assessment of said tax, no other record of the assessment as 
made by the State Board of Equalization having been introduced, to 
wit : 
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92 XVII. 


The board of supervisors of San Bernardino county duly appor- 
tioned said tax among the legal subdivisions of said county. 


XVIII. 


The delinquent list for the said year, so far as it relates to the tax 
in question, was duly made up in form corresponding with the orig- 
inal assessment roll. 

XIX. 

In pursuance of section 3738 of the Political Code of California, the 
board of supervisors of San Bernardino county duly passed an order, 
entered in the minutes, dispensing with the duplicate assessment 
roll for that county for that year. 


XX. 

The controller of the State transmitted a letter to the tax collector 
of San Bernardino county, in pursuance of the provisions of section 
3899 of the Political Code, directing the tax collector of San Ber- 
nardino county to offer the property in question for sale -but once, 
and if there were no bona fide purchasers to withdraw it from sale. 

XXII. 

On or about the eleventh day of April, A. D. 1880, the tax col- 
lector of the county of San Bernardino, in obedience to the provis- 
ions of section 3899 of the Political Code of California, transmitted 
to the controller of the State of California, with his indorsement 
thereon of the action had in the premises, a certified copy of the 
entry upon the delinquent list relative to the tax in question in this 
action. Said indorsement shows that said tax collector had offered 
said property for sale and withdrawn it because there was no pur- 
chaser for the same. 

XXII. 

The controller of State, in pursuance of the provisions of the same 
section, transmitted to the tax collector of said county a letter di- 
recting him to bring suit. 


XXAITT. 
Indebtedness of defendant secured by mortgage. 


On the tirst day of April, 1875, the defendant was indebted to 
divers persons in large sums of money advanced to construct and 
equip the defendant’s railroad hereinbefore described. To secure 
the payment of such indebtedness the defendant, on the said first day 
of April, 1875, executed and delivered a mortgage to D. O. Mills and 
Lloyd Tevisupon said Southern Pacific railroad, its franchises, and all 
rolling-stock and appurtenances, and upon a large number of tracts of 

land, aggregating overeleven million acres, situated in different 
93 counties In the State of California, which said tracts of land 
were, and ever since have been, the property of the defendant, 
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and which said indebtedness amounts to the sum of $32,500,000, no 
part of which has ever been paid, except the accruing interest; and 
the sum of $1,632,000 of the principal and the whole of the balance of 
said principal sum, amounting to $30,898,000, is, and ever since the 
execution of said mortgage has been, a valid and subsisting indebt- 
edness against said company, and has been, and still is, secured by 
said mortgage, a copy of which, with the indorsement thereon, is 
annexed to the answer in this case, which is hereby referred to, 
and made a part of this finding, which said mortgage was duly 
recorded on the date mentioned in the indorsement thereon, in the 
county of San Bernardino, as well as in all other counties through 
which said railroad runs, as shown by the several indorsements 
thereon. 
XXIV. 

At the session of the Legislature of 1881 a bill was introduced in 
the Assembly of said Legislature, of which the following is a true 
copy, and that such proceedings were thereupon had in said Legis- 
lature as are hereinafter set forth. Said bill was an amendment 
to section 3664 of the Political Code of the State of California, 
which section, prior to said amendment, read as follows, to wit: 

Section 3664. “On or before the first Monday in May, in each 
year, the State Board of Equalization shall assess the franchise, 
roadway, road-bed, rails, and rolling-stock of railroads operated in 
more than one county. The president, secretary, cashier, or man- 
aging agent, or such other officer as the State Board of Equalization 
may designate, of any corporation operating any railway in more 
than one county in this State, shall furnish said board, on or before 
the first Monday of Aprilin each year, a statement, signed and sworn 
to by one of the officers, showing in det ail for the year ending on the 
first Monday in March in such year 

(a.) The whole number of miles of railway owned, operated, 
leased in the State by such corporation making the return, and the 

value thereof per mile, with a detailed statement of all property of 
every kind located in the State. 

(b.) Also, a detailed statement of the number and value thereof 
of engines, passenger, mail, express, baggage, rolling-stock in use on 
the corporation’s line in the State during the year for which the 
return is made. The return shall show the amount of rolling-stock, 
the annual gross earnings of the entire railway, and the propor- 
tionate annual gross earnings of the same in this State, as nearly 
as practicable, and all the property designated hereafter in this sec- 
tion, and such other facts as the State Board of Equalization may in 
writing require. 

If such officer or officers so designated shall fail to make and 
furnish such statement, said Board of Equalization shall fix the 
ralue and proceed to assess the property of the corporation so fail- 
ing; the valuation fixed by them shall be final and conclusive. 

The said property shall be assessed at its actual value. 
94 Assessments shall be made upon the entire railway within 
the State, and shall include the right of way, road-bed, track, 
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bridges, culverts, and rolling-stock. The depots, station grounds, 
shops, buildings, and gravel-beds, shall be assessed by the assessor 
of the county where situated as other property. On or before the 
fifteenth day of May in each year said board shall transmit to the 
county assessor of each county through which any railway, operated 
in more than one county, may run,a statement showing the length, 
of the main track, or tracks, of such railway within the county, to- 
gether with a description of the whole of said tracks within the 
county, including the right of way by metes and bounds, or other de- 
scription sufficient for identification, and the assessed value per mile 
of the same, as fixed by a pro rata distribution per mile of the as- 
sessed value of the whole franchise, roadway, road-bed, rails, and 
rolling-stock of such railway within this State. 

Said statement shall be entered on the assessment-roll of the county. 
At the first meeting of the board of supervisors, after such statement 
is received by the county assessor, they shall make and cause to be 
entered in the proper record book an order stating and declaring 
the length of the main track, and the assessed value of such railway 
lying in each city, town, township, school district, or lesser taxing 
district in their county through which such railway runs, as fixed by 
the State Board of Equalization, which shall constitute the taxable 

value of said property for taxable purposes in such city, town, town- 
ship, school, road, or other district; and the clerk of the board of 
supervisors shall transmit a copy of each order or equalization to 
the city counsel or trustees, or other legislative body of incorporated 
cities or towns, the trustees of each school district, and the authorized 
authorities of other taxation districts through which such railway 
runs. The taxes on said property, for State and county purposes, 
after collection by the county collector, shall be paid over to the 
county treasurer as other taxes. All such railway property shall be 
taxable upon said assessment, at the same rates, by the same officers, 
and for the same purposes as the property of individuals within such 
counties, cities, towns, townships, school districts, and lesser taxation 
districts.” 


And the said amendment is in the following words: 


“respectively, any person dissatisfied with an assessment made 
by said Board of Equalization against his or itsproperty may, within 
five days after such assessment is made and entered of record on the 
books of said board, by written petition apply to said board to have 
the same corrected in any particular. Said petition must state the 
grounds of objection to such assessment, and must be filed with the 
clerk of the board. The board must fix a time for hearing said peti- 
tion, which must not be less than five not,more than ten days from 
the time the same is filed, and must, upon such hearing, receive such 
proofs as may be offered by the petitioner, or by the attorney gen- 
eral, or any other person appearing against such petition, and 
such other proofs as, in the judgment of the board, bear upon 
the question at issue. By an order of the board or upon the de- 
mand of the petitioner, the proofs shall be reduced to writing 
by a phonographic reporter. If the board do not order the 
10—982 
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proofs to be reduced to writing by such reporter, but the same 
is done upon the demand of the petitioner, the petitioner 

must pay the expenses thereof. After hearing such proofs 
95 the board shall, within ten days, determine, in writing, upon 

the matters involved in the petition and proofs, and may 
alter, in conformity with such determination, the assessment 
complained of. Any person feeling aggrieved at such determination 
who shall pay the tax upon the assessment complained of, and may, 
within ten days after such payment, bring an action in the superior 
court, in the county in which the tax, or any part thereof, has been 
paid against the Board of Equalization, and in the complaint may 
allege any fact averred in his petition, filed with said board, show- 
ing the illegality of such tax in whole or in part, or that the prop- 
erty, in whole or in part, was assessed for more than its actual value. 

A copy of the complaint must, within thirty days after it has been 
filed, be served upon the chairman or clerk of said board, and said 
board shall have thirty days in which to answer or demur to the 
same. At the time the board answers or demurs it may demand 
that the suit be lel in the superior court of Sacramento county. 

The provisions of the Code of Civil Procedure relating tO plead- 
Ings, prools, trials. and bpp re als, shall be applicable to the proceed- 
ings herein provided for, and the testimony taken before the Board 
of Equalization may be read in evidence; and in such proceeding 
the court shall have power to determine the matters involved in the 
issue, and, in making such determination, may ascertain whether 
the property was taxed or assessed in proportion to its value, and if 
the determination is in favor of the petitioner, as to the illegality of 
the tax, in whole or in part, in excess of its actual value, it shall, b’ 
its judgment, direct the return of the tax paid, or of such part 
thereof as may have been illegally exacted, or exacted in excess of 
the actual value of the property 

Upon presentation of a certified copy of such final judgment to 
the controller, he shall draw his warrant upon the State treasurer for 
the amount of such judgment, aud the treasurer shall pay the same 
out of any funds in the State treasury not otherwise appropriated. 
At the next settlement, made thereafter by the controller with the 
county treasurer of a Ly COUTLLY that received any portion of said 
illegal Lax. he shall i. quire the treasurer thereof LO pay such por- 
tion into the State treasury, to reimburse the State for the advance 
made on sald judgment The Board of equalization may direct the 
district attorney ot any orevery county interested, and the attorney 
general to defend for such board any proceedings commenced under 
the proyv isl 11S of this sf ction. . 

The said amendatory bill was entitled “An act to amend an act 
to establish a political code, approved March 12, 1872, by adding 
thereto two new sectrons, to be known as sections 3664 and 3665, re- 
lating to the assessments of the railroads and other property ‘by the 
State » Board oO} Hqualization and county USSCSSOT'S for the purposes of 
taxation.” Said bill, in the due course of business, was passed by 
the Assembly, and contained all the matter which is found in said 
section 3664, as first above quoted. 
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Having passed the Assembly, the bill was transmitted to the Sen- 

ate. The Senate amended section 3664 by adding thereto the latter 

portion of the matter hereinbefore quoted. Upon the return 

6 of thé bill to the Assembly the following proceedings were 
had, as appears on the Journal of that body: 


“The consideration of Senate amendment to Assembly bill No. 
475, ‘An act to amend an act entitled an act to establish a political 
code, approved March 12, 1872, by adding thereto two new sections, 
to be known as sections 3664 and 3665, relating to assessments of 
railroads and other property by the State Board of Equalization and 
county assessors for the purpose of taxation,” resumed. 

“ The previous question was demanded by Messrs. Edwards, Jack- 
son, and Paulk. 

“The ayes and noes were demanded by Messrs. Paulk, Whipple, 
and Del Valle. 

“The roll was called, and the House refused to order the main 
question, by the following yote: 

“Ayes: Messrs. Arick, Brown, Burns, Cameron, Crank, Daggett, 
Edwards, Gay, Geary, Gilmore, Hartshorn, Hoitt, Holden, Jackson, 
Jones, Kellogg, Kilburn, Lane, May, MeCallion, McClure, MeDonald, 
Mein, Mudgett, Noonan, Patterson of San Joaquin, Reddick, Reynolds, 
Streeter, Swift, Wasson of Ventura, Wasson of Mono, Young, and 
Mr. Speaker—34. . 

“ Noes: Messrs. Baker of Sacramento, Baker of Yolo, Birney, 
Bost, Branch, Chandler, Colman, Crumpton, Cunningham, Del 
Valle, Felton, Fraser, Freer, Garrity, Gavigan, Griffith, Hale, Hen- 
drick, Henshaw, Howard, Keating, Li ach, Leake, Lewis. Long, 
Matthews of Tehama, Matthews of San Benito, McMurray, Murphy, 
(’Connor. Patterson of Nevada, Paulk, Pinder, Platt, Samuels, Sar- 
gent, Siebe. Van Fleet. Wentz. Wertsbaugher, Whipple, and W ood 
—4?2.” 

After the transaction of other business, the printed Journal pro- 
ceeds : 

“The consideration of Senate amendment to Assembly bill 475 
resumed, 

“The question recurred on concurring therewith. 

“The aves and noes were demanded by Messrs. Palk, Sargent, 
and Wentz. 

“The roll was called, and the Speak I declared the House had con- 
curred in the Senate amendments: 

“Aves: Messrs. Arick, Baker of Sacramento, Birney, Bost, Brown, 
Burns. Crank, Daggett, Kdwards, liste , Ie lton, Garrity, Gavigan, 
Gearv. Gilmore, Hartshorn, Hoitt, Holden, Howard, Jackson, Keat- 
Ing, Kellogg, Laine, Mason, May, McCallion, McClure, McDonald, 
Mein. Noonan, O’Connor, Patterson of San Joaquin, Pinder, Reddy, 
Streeter, Swift, Van Fleet, Warkins, Wasson of Mono, Young, and 
Mr. Speaker—5)). 

* Noes: Messrs. Alviso, Baker of Yolo. Branch, Chandler, Colman, 
Cunningham, Del Valle, Fraser, Gay, Griffith, Hale, Hendrick, Hen- 
shaw, Jones, Leake, Leach, Lewis, Long, Matthews of San Benito, 
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MeMurray, Murphy, Patterson of Nevada, Paulk,:Platt, Reynolds, 
Samuels, Sargent, Siebe, Wasson of Ventura, Wentz, Wertsbaugher, 
Whipple, and Wood—82.” 

The following is a copy, on the same point and vote, of tne orig- 
inal written Journal of the Assembly, deposited in the office of the 
secretary of State, showing the last action of the House on-Senate 


bill No. 475: 
97 California Legislative Assembly, Twenty-fourth Session. 


ASSEMBLY CHAMBER, FRIDAY, March 4, 1881. 

Consideration of Senate amendments to assembly bill No. 475 re- 
sumed. 

The question recurred on concurring therewith. 

The ayes and noes were demanded by Messrs. Paulk, Sargent, 
and Wentz. Roll called. The House concurred in Senate amend- 
ments by the following vote : 

Ayes—Arick, Baker of Sacramento, Birney, Bost, Brown, Burns, 
Crank, Daggett, Estee, Edwards, Felton, Garrity, Gavigan, Geary, Gil- 
more, Hartson, Hoitt, Holden, Howard, Keating, Kellogg, Lane, Ma- 
son, May, McCallion, McClure, McDonald, Mein, Noonan, O'Connor, 
Patterson of San Joaquin, Pinder, Reddy, Streeter, Swift, Van Fleet, 
Warkins, Wasson of Mono, Young, and Mr. Speaker—39. 

Noes—Alviso, Baker of Yolo, Branch, Chandler, Coleman, Cun- 
ningham, Del Valle, Fraser, Gay, Griffith, Hale, Hendrick, Hen- 
shaw, Jones, Leach, Leake, Lewis, Long, Matthews of San Benito, 
McMurray, Murphy, Patterson of Nevada, Paulk, Platt, Reynolds, 
Samuels, Sargent, Siebe, Wentz, Wasson of Ventura, Wertsbaugher, 
W hipple, and Wood—3z2. 

Matthews of Tehema and Kilburn paired, Kilburn voting aye 
and Matthews no. Messrs. Cameron and Crumpton paired ; Came- 
ron aye, Crumpton no. 

The following facts also appear from the Journal : 

Other business having intervened, “the consideration of Senate 
amendments to Assembly bill No. 475 resumed, the speaker declar- 
ing that this was not the final action on the bill, and that the House 
had concurred in Senate amendments to Assembly bill No. 475, by 
a vote of 39 ayes to 52 noes. Mr. Paulk appealed from the decision 
of the chair on the ground that forty-one votes were required for 
concurrence. ‘The question recurred, shall the decision of the chair 
stand as the judgment of the House ?” 

After other business, on motion, the appeal was laid on the table 
by a vote of 38 ayes to 25 nays. 

Mr. Hale then entered his protest against the decision of the 
Speaker,on the ground that forty-one members voting in the aftirm- 
ative are necessary to adopt the amendments, the vote on concur- 
ring in the amendments being the only action of the House thereon. 
Thereupon again: “ The Speaker stated that the action on the Sen- 
ate amendments to the bill was not the final action on the bill, and 
consequently a concurrence or non-concurrence in the amendments 
required a majority vote only.” 
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Mr. Griffith and Mr. Kellogg then each entered his protest against 
the decision of the Speaker, declaring the Senate amendments con- 
curred in on the ground that a concurrence required a majority of 
the whole House. 

No other vote was had, or other announcement by the Speaker 
made in regard to this bill. No other action was had by the House 
except that on March 4, being the last act before adjournment sine 
die, the bill was reported as correctly enrolled, and as having been 
presented to the Governor for approval. No action was taken on 
this report, and the bill does not appear to have been reported to 
the House as having been approved. 


98 XXYV. 
Mortgaged lands, mode and manner of assessment—payment of 
taxes. 


The lands mentioned in the finding XXIII are not, and never 
have been, in any way used in connection with the railroad business 
of the defendant, but are agricultural, grazing, and other lands, 
granted to said defendant under the acts of Congress hereinbefore 
mentioned for the purpose in said acts provided, and so far as pat- 
ented are distributed in the respective counties in the following 
quantities: In Santa Clara cvunty, 3,138 acres; San Benito county, 
1,879 acres; Monterey county, 1,879 acres; Stanislaus county, 
32,242 acres; Merced county, 20,655 acres; Fresno county, 18,789, 
acres; ‘Tulare county, 260,315 acres; Kern county, 168,096 acres ; 
Los Angeles county, 38,033 acres; San Bernardino county, 30,686 
acres ; San Diego county, 5,737 acres. 

Said patented lands, and all of them, for each of the years 1880, 
1881, and 1882, were assessed, including those situated in the county 
of San Bernardino, by the assessors of the respective counties in 
which they are situated, at their full cash values, and no deduction 
from said value was made or allowed on account of said mortgage 
or the indebtedness secured thereby ; on the contrary, the laws of 
the State of California under which said assessors acted in making 
their assessments prohibited any deduction from said values on ac- 
count either of the mortgage or the indebtedness secured thereby. 

In each of said years 1880, 1881, and 1882 tne defendant paid in 
full, at the time the same became payable, all the taxes levied upon 
said lands for State, county, and municipal purposes, without any 
deduction on account of said mortgage. 

XXXVI. 

The whole of said property assessed by the State board to the 

defendant. 

The State Board of Equalization in assessing said value of said 
property to and against defendant assessed the full cash value of 
said railroad, roadway, road-bed, rails, rolling-stock, and franchises, 
without deducting therefrom the value of the mortgage or any part 
thereof, given and existing thereon as aforesaid, to secure the in- 
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debtedness of said company to the holders of said bonds, notwith- 
standing they had full knowledge of the existence of the said 
mortgage; and in making said assessment the said State Board of 
Equalization did not consider or treat said mortgage as an interest 
in said property, but assessed the whole value thereof to the defend- 
ant in the same manner as if there had been no mortgage thereon. 


99 XXV-II. 
Other corporations of various kinds. 


At, before, and ever since the adoption of the constitution of Cal- 
ifornia, now in foree, there were, and are, existing under the laws of 
said State, corporations of various kinds, formed for the purpose and 
actually operating and doing business, and holding and using prop- 
erty in more than one county in said State. Corporations in the 
said State of California now are, and ever have been, formed under 
general laws relating thereto, and there have ever existed corpora- 
tions formed under its said laws for fre, marine, mutual life, health, 
and accident insurance; building ferries, constructing and operating 
roads, railroads, wagon-roads, telegraphs, bridges, wharves, chutes, 
and piers, and for constructing and operating canals, for the purpose 
of acquiring lands in large tracts and distributing them as home- 
steads an.ong the corporators for savings and loans, for mining, for 
the sale and distribution of water in the cities and towns for manu- 
facturing, mechanical, and agricultural purposes; for benevolent, 
charitable, and educational purposes, cemeteries, agricultural fairs, 
and various other purposes. 

There is now, and for more than three years last past has been, a 
railroad in use and operation, extending from the city of Marysville, 
in the county of Yuba, to the town of Oroville, in the county of 
Butte, in sald State, a distance of 263 miles, which said road how is, 
and ever has been, operated in more than one county in this State, 
and has the same gauge as the road of this defendant, and has ever 
been operated in like manner, and for like uses and purposes, and 
is now, and for more than two and a half years last past has been, 
in the ownership and under the operation and control of one N. D. 
Rideout, a natural person and citizen of the United States, and res- 
ident of the State of California. 

XXVIII. 

Rules of equality as regards the system adopted by said board. 

The State Board of Equalization, in making the supposed assess- 
ment of said roadway of defendant, did knowingly and designedly 
include in the valuation of said roadway the value of fences erected 
upon the line between said roadway and the land of coterminous 
proprietors. Said fences were valued at $300 per mile. 

XXIX. | 

The Legislature of the State of California, on the 27th day of 

March, A. D. 1862, passed an act entitled “An act to provide for the 


.# 


.# 
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construction of a railroad from Mokelumne City to Wood- 
100 __ bridge, in the county of San Joaquin,” which act is found in 

the statutes of California for 1862, at page 97, and is hereby 
made a part of these findings. 

On the 29th day of March, A. D. 1878, the Legislature of the State 
of California passed an.act entitled “An act to provide for the con- 
struction of a railroad from the town of Truckee, Nevada county, to 
Tahoe City, Lake Bigler, in Placer county, and to regulate fares and 
freights thereon,” which act is found in the statutes of California for 
1877-’8, at page 698 et seq., and is hereby made a part of this 
finding. 

At the same session said Legislature passed another act, on the 
380th day of March, A. D. 1878, entitled “An act to provide for the 
construction of a railroad from Ione, in the county of Amador, to a 
point in or near the towns of Sutter Creek or Jackson, in said 
county, and to regulate fares and freights thereon,” which act is 
found in the same volume of said statutes of California, at page 54] 
et seqg., and is hereby referred to and made a part of this finding. 

Numerous other acts of a similar character are found scattered 
through the annual volumes of the statutes of California. It does 
not appear from the evidence whether said acts have been acted 
upon by the grantees therein named or not. 


XXX. 


The California Northern Railway is a railway having the standard 
gauge of four feet eight inches and a half—being the same gauge as 
that of the Southern Pacific Railroad of California—extending from 
Marysville, in Yuba county, to Oroville, in Butte county, a distance 
of twenty-six and one-half miles, twelve and one-half miles being in 
Yuba and fourteen in Butte county, built and formerly owned and 
operated by the California Northern Railway Company, a corpora- 


tion organized under the laws of California. On the 30th day of 


July, A. D. 1881, the said railway was sold under a decree of fore- 
closure of mortgage upon said road, and at said sale purchased by 


N. D. Rideout, a natural person, who received a conveyance thereof 


in pursuance of said sale, went into possession thereof, and has ever 
since—being about two years and a half—possessed and operated, 
and he is now possessed of and operating said railway, claiming to 
be the owner thereof under said decree of foreclosure and sale, and 
since said sale said railway has been assessed—or purported to be 
ussessed—to, and the taxes claimed to have been levied thereon have 
been paid by, said Rideout. 


XXXL. 


The roadway eceupied by the defendant varies in width from 
thirty feet to two hundred feet on the Southern division, which di- 


vision embraces the portion of said railroad situate in the county of 


San Bernardino, and is a little over 543 miles in length. 
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101 XXXII. 


That the Southern division of said Southern Pacific rail- 
road is operated by said corporation as a separate railway. It has 
no physical connection with the Northern division ‘thereof by any 
constructed road forming a part of said road. Itis separated there- 
from by the Coast Range of mountains. The nearest point at which 
the railway of the Northern division approaches that of the Southern 
is over eighty miles. No passengers or freight are carried from one 
division to the other, except upon the section of the Central Pacific 
railroad which connects the two divisions by way of Lathrop and 
Niles and San Francisco, a division of two hundred and fifty miles 
in length. The corporation requested the board of equalization to 
assess each division of said railway separately. In pursuance of 
said request said board did so. 

The Southern division of the Southern Pacific railroad runs 
through the counties of Fresno, Tulare, Kern, Los Angeles, San 
Bernardino, and San Diego. 

Neither said tax nor any part thereof has been paid, except the 
sum of dollars, which was paid-on the — day of without 
prejudice. 


XAXAXITTI. 


There was no testimony or facts in the case other than as appears 
in these findings to countervail the effect or legal operation of any 
of the documents stated in these findings. 


AXAIV. 


‘The defendant, by its agent, appeared before the Board of Equali- 
zation, both before and after said assessment was made by said 
board, and asked to have the said assessment reduced, but after 
having been heard the board refused to reduce said assessment. 
The ground of refusal does not appear, the defendant having offered 
to show the ground of refusal by the testimony of one of the mem- 
bers of said board, and said testimony having been excluded as in- 

competent by the court upon the objection of plaintiff. 
102 And be it further remembered, that upon the foregoing 
evidence the court gave judgment for the defendant ; to which 


ruling of the court in giving judgment for the defendant the plaintiff 


duly excepted. 

And be it further remembered, that after said judgment was 
ordered, the defendant, being minded to pay, notwithstanding the 
fact that the tax had been declared invalid, the full amount of said 
tax due without penalty, interest, or counsel fees, and to leave the 
question of its liability for said penalty, interest, and counsel fees 
to be finally determined by the Supreme Court of the United States 

in cases already pending there, or in this case if appealed or 
103 taken there upon a writ of error, agreed for the purposes 
aforesaid that the judgment in its favor might be set aside 
and judgment in favor of the plaintiff be entered for the full amount 


- 
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of said tax, less penalties, interest, and counsel fees; which was 
done. , 
And be it further remembered, that before said judgment for the 
defendant was set aside, and in open court, it was stipulated and 
agreed by and between the attorneys for the plaintiff and defendant 
that if said judgment was set aside and judgment for the plaintiff 
entered as aforesaid, the said defendant should not be deemed to 
have admitted thereby the validity of the taxes claimed or 
104. any part thereof, nor should said judgment be treated upon 
au appeal or proceedings under writ of error as a consent 
judgment; defendant then and there expressly waiving that point, 
if point it was. 

And be it further remembered, that the object and purpose of the 
proceeding then had was to enable the defendant to pay into the 
State and county treasuries on account the sum for which the judg- 
ment was rendered, without prejudice to the right of the plaintiff in 
the case to proceed for penalties, interest, and attorneys’ fees claimed, 
and in order that the litigation might be brought to a speedy con- 
clusion. 

The plaintiff tenders this its bill of exceptions, which, 
LOD being agreed to by the respective attorneys for the parties, is 
allowed, signed, sealed, and made a part of the record of the 
court. ; 
(Signed) LORENZO SAWYER, 
Circuit Judge. 


Endorsed: Filed March 29th, 1854. L. 8. B. Sawyer, clerk. 
L106 Bond on Wri of krror 
In the Supremne Court of the United States. 


Tue County or SAN BERNARDINO, Plaintiff in Error, } 
Us. \ No. 9757 
‘ ’ ‘ r INO, wzivdi, 
THe SourHern Paciric RAILROAD COMPANY, a — 
ration, Defendant in Error. 


Know all men by these presents, that we, Louis Marshall and H. 
A. Greene, are held and firmly bound unto the Southern Pacific 
Railroad Company, defendant in error herein, in the sum of five 
hundred dollars, lawful money of the United States of America, to 
be paid to the said The Southern Pacific Railroad Company, its sue- 
eessors or assigns; to the payment of which, well and truly to be 

made, we bind ourselves and each of us, jointly and severally, 
107 and our and each of our heirs, executors, and administrators, 
firmly by these presents. 

Sealed with our seals. Dated the 2d day of August, 1884. 

Whereas the above-named The County of San Bernardino has 
prosecuted a writ of error to the Supreme Court of the United States 
to reverse the judgment rendered by the circuit court of the United 
States of America for the district of California, in the cause entitled 
The County of San Bernardino against The Southern Pacific Rail- 

11—982 
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road Company, a corporation (No. 2757): Now, therefore, the con- 
dition of this obligation is such that if the above-named The County 
of San Bernardino, plaintiff in error, shall prosecute its said writ of 
error to effect, and answer all costs if it shall fail to make good its 
plea, then this obligation shall be void; otherwise to remain in full 


force and virtue. 
H. A. GREENE. SEAL. 
LOUIS MARSHALL. Iskat. 


Signed, sealed, and delivered in presence of— 


L. S. B. SAWYER. 


108 UNITED STATES oF AMERICA, | 
. . 7 ” " a . he. 
District of California, } 


Louis Marshall and H. A. Greene, being duly sworn, each for him- 
self deposes and says: That he is a householder in said district, and 
is worth the sum of five hundred dollars in lawful money of the 
United States of America exclusive of property exempt from execu- 
tion, and over and above all debts and liabilities. 

LOUIS MARSHALL. 
H. A. GREENE. 


Subscribed and sworn to before me, this second day of August, 
1884. 
[ SEAL. | J. H. BLOOD, 
Notary Public in and for the City and County of 
Sanfrancisco, State of California. 


“ndorsed: The form of the within bond and the svufficieney of 
the sureties therein are hereby approved. (Signed) Lorenzo Sawyer, 
U. 8. circuit judge, 9th judicial circuit. Filed 6 August, 1884. “ % 
S. B. Sawyer, clerk. 


109 In the Circuit Court of the United States for the District of 
California. 


THE County OF SAN BERNARDINO | 
VS. 


No. 2757. 


THE SOUTHERN Paciric RAILRoAD Company, a Corpora- 
tion. 


I, L. S. B. Sawyer, clerk of the circuit court of the United States, 
of the ninth judicial circuit, in and for the district of California, do 
hereby certify that the foregoing one hundred [and] eight written 
and printed pages, numbered from 1 to 108, inclusive, are a full, 
true, and correct copy of the record and all proceedings in the above- 
entitled cause, and that the same together constitute the return to 
the annexed writ of error. | 

Witness my hand and the seal of said circuit court, this 6th day 
of August, A. D. 1884. : 

[SEAL. | L.S. B. SAWYER, Clerk. 
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The President of the United States of America to the judges of the 
circuit court of the United States, of the ninth judicial circuit, in 
and for the district of California, Greeting: 


Because in the record and proceedings, and also in the rendition 
of the judgment of a plea which isin the said cireuit court, before 
you, between The County of San Bernardino, plaintiff in error, and 
The Southern Pacific Railroad Company, a corporation, defe ndant in 
error, a manifest error hath happened, to the great damage of the 
said plaintiff in error, as by its complaint .appears, and it ‘being fit 
that the error, if any there hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in this behalf, 
you are hereby commanded, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the same, to 
the Supreme Court of the United States, together with this writ, so 
that you have the same at the city of Washington, in the District of 
Columbia,on the second Monday of October next, in the said Supreme 
Court to be there and then held, that the record and proceedings 
aforesaid be inspected, the said Supre me Court may cause further to 
be done therein to correct that error what of right and according 
to the law and custom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 6th day of August, in the year of 
our Lord one thousand eight hundred and eighty four, and of the 
Independence of the United States the one hundred and ninth. 

falas} L.S. B. SAWYER, Clerk. 


The above writ of error is hereby allowed. 
LORENZO SAWYER, 
Circuit Judge. 


111 The Answer of the Judges of the Circuit Court of the United 
States for the District of California. 


The record and all proceedings of the plaint whereof mention 
is within made, with all things touching the same, we certify, under 
the sealof our said court,to the Supreme Court of the United States, 
within mentioned, at the day and place within contained in a cer- 
tain schedule to this writ annexed, as within we are commanded. 

sy the court: 


[SEAL. | L. S. B. SAWYER, Clerk. 


[Endorsed:] No. 2757. United States Supreme Court. The 
County of San Bernardino, pl’ff in error, vs. The Southern Pacific 
Railroad C ompany, def'tin error. Writ of error. Filed 6 August, 
1884. L.S. B. Sawyer, clerk, by F. D. Moncton, deputy clerk. 
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112 Uwnitep States oF AMERICA, 88: 


To the Southern Pacific Railroad Company, a corporation, Greet- 
ing: 

You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States to be held at the citv of Wash- 
ington, in the District of Columbia, on the 13th day of October, A. 
D. 1884, pursuant to a writ of error filed in the clerk’s office of the 
circuit court of the United States in and for the district of Califor- 
nia, wherein The County of San Bernardino is plaintiff in error 
and you are defendant in error, to show cause, if any there be, why 
the judgment in the said writ of error mentioned should not be 
corrected, and speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Lorenzo Sawyer, judge of the circuit court 
of the United States for the district of California, this 6th day of 
August, A. D. 1884, and of the Independence of the United States 
the one hundred and ninth. 

[ SEAL. ] LORENZO SAWYER, 
U.S. Cireuat Judge, 9th Judicial Corcuat. 


113 [Endorsed :] No. 2757. In the Supreme Court of the United 
States. The County of San Bernardino, pl’ff in error, vs. The 
Southern Pacific Railroad Company, def’t in error. Citation. Service 
of a copy of the within citation is hereby acknowledged. Aug. 6, 1884. 
Creed Haymond, counsel for deft in error. Filed August 6, 1884. 
L. S. B. Sawyer, clerk. F. D. Moncton, deputy clerk. 
Endorsed on cover: California C.C.U.S. No. 982. The County 
of San Bernardino, plaintiff in error, vs. The Southern Pacific Rail- 
road Company. Filed 3d October, 1854. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1885. 


No. 619. 


THE COUNTY OF SAN BERNARDINO, 
Plaintiff aT error, 
Vs. 


THE SOUTHERN PACIFIC RATLROAD COMPANY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
TILE DISTRICT OF CALIFORNIA 


ARGUMENT ON BEHALF OF PLAINTIFF IN ERROR, 


SUPREME COURT 


THE UNITED STATES. 


OCTOBER TERM, 1885. 
No. 619. 


THE COUNTY OF SAN BERNARDINO, 


Plaintiff in error, 
VS. 
THE SOUTHERN PACIFIC — | 
COMPANY. 


In error to the Cirewit Court of the United States for the 


District of California. 


ecommerce 


ARGUMENT ON BEHALF OF PLAINTIFF IN ERROR. 


STATEMENT. 


The Central Pacific Railroad Company and the Southern 
Pacific Railroad Company are corporations, existing under 
the laws of California for the formation of railroad corpora- 
tions. For the three fiscal years of 1880, 1881, and 1882, these 
companies refused to pay the taxes assessed against them, 
and to recover these taxes, the State brought suit in the State 
Courts. The companies, claiming protection under the Four- 


teenth Amendment of the Constitution of the United States, 
procured the litigation to be removed into the Circuit Court 
of the United States. 

The chief grounds alleged by the corporations as reasons 
for escaping taxation were, that the revenue system adopted 
by the Constitution and the laws of California is, as to them, 
in violation of the Fourteenth Amendment of the Constitu- 
tion of the United States; because, /irsé, it deprives them of 
their property without due process of law; and, Secondly, it 
deprives them of the equal protection of the laws. 

The provisions of the Constitution and laws bearing upon 


the question, are as follows: 
“CONSTITUTION OF 1879. 
“ARTICLE ALLL. 
“REVENUE AND TAXATION. 


“Section 1. All property in the State, not exempt under 
the laws of the United States, shall be taxed in proportion 
to its value, to be ascertained as provided by law. The word 
‘property, as used in this article and section, is hereby 
declared to include moneys, credits, bonds, stocks, dues, fran- 
chises, and all other matters and things, real, personal, and 
mixed, capable of private ownership ; provided, that growing 
crops, property used exclusively for public schools, and such 
as may belong to the United States, this State, or to ani 
county or municipal corporation within this State, shall be 
exempt from taxation. ‘The Legislature may provide, except 
in the case of credits secured by mortgage or trust deed, for 
a deduction from credits of debts due to bona fide residents 
of this State. 

“ee. 6: 2 mortgage, deed of trust, contract, or other, 
obligation by which a debt is secured, shall, for the purposes 
of assessment and taxation, be deemed and treated as an 
interest in the property affected thereby. Except as to rail- 
road and other quasi-public corporations, in Case ot debts SU) 
secured, the value of the property affected by such mortgage, 
deed of trust, contract, or obligation, less the value of such 
security, shall be assessed and taxed to the owner of the 
property, and the value of such security shall be assessed 
and taxed to the owner thereof, in the county, city, or dis- 
trict in which the property affected thereby is situate. The 
taxes so levied shall be a lien upon the property and secu- 
rity, and may be paid by either party to such security; if 
paid by the owner of the security, the tax so levied upon the 
property affected thereby shall become a part of the debt so 


cc, — Ant 


secured : if the owner of the property shall pay the tax so 
levied on such security, it shall constitute a payment thereon, 
and to the extent of such payment, a full discharge thereof: 


. provided, that if any such security or indebtedness shall be 
paid by any such debtor or debtors, after assessment and be- 
fore the tax levy, the amount of such levy may likewise be 

retained by such debtor or debtors, and shall be computed 
according to the tax levy of the preceding vear. 

“SEC. Y. A State Board of Kqualization, consisting of one 
member from each Congressional District in this State, shall 
be elected by the qualified electors ot their respective (lis- 

) tricts at the general election to be held in the year one thou- 
sand eight hundred and seventy-nine, whose term of office, 
after those first elected, shall be four years, whose duty it 
shall be to equalize the valuation of the taxable property of 
the several counties in the State for the purpose sof taxation. 
' The Controller of State shall be ex oficio a member of the 
Board. The Boards of Supervisors of the several counties of 
| the State shatl constitute Boards of Equalization for their 
: respective counties. whose duty it shall be Lo equalize the 
valuation of the taxable property in the county for the pur- 
pose of taxation; provided, such State and county Boards of 
Kqualization are hereby authorized and empowered, under 
such rules of notice as the County Boards may prescribe, as 
to the county assessments, and under such rules of ag as 


the State Board may prescribe as to the action of ge State 
board, to increase or lower the entire assessment roll, rany 
assessment contained therein, so as to equalize ~ a ASsess- 
ment of the property contained in said assessment roll, and 
make the assessment conform to the true value in money of 
the property contained in said roll. 

“Sec. 10. All property, except as hereinafter in this sec- 
tion provided, shall be assessed in the COUNLY, city and 
| county, town, township, or district in which it 1s situated, in 

the manner prescribed by law. ‘The franchise, roadway, 
roadbed, rails, and rolling stock of all railroads operated 1 


more than one county in this State shall be assessed by the 
| Siate Board of Equalization at their actual value, and the 

same shall be apportioned to the counties, cities and coun- 
ties, cities, towns, townships, and districts in which such 
: railroads are located, in proportion to the number of miles 
of railway laid in such counties, cities and counties, cities, 


towns, townships, and districts. 
“Sec. 13. The Legislature shall pass all laws necessary to 
carry out the provisions of this articl 


“POLITIC 


CODE OF CALIFORNIA, 


AMENDED IN _ L&880 


AL 


“ AS 


“Src. 3664. On or before the first Monday in May, in each 
year, the State Board of Equalization shall assess the fran- 
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chise, roadway, roadbed, rails, and rolling stock of railroads 
operated in more than one county. ‘The President, Secre- 
tary, Cashier, or Managing Agent, or such other officer as the 
State Board of Equalization may designate, of any corpora- 
tion operating any railway in more than one county in this 
State, shall furnish such Board, on or before the first Mon- 
day of April in each year, a statement, signed and sworn to 
by one of such officers, showing in detail for the year ending 
on the first Monday in March in such'year: 

“¢‘a) The whole number of miles of railway owned, oper 
ated, or leased, in the State by such corporation making the 
return, and the value thereof per mile, with a detailed state- 
ment of all property of every kind located in the State. 

“(h) Also a detailed statement of the number and value 
thereof of engines, passenger, mail, express, baggage, freight, 
and other cars or property, used in operating or repairing 
such railway in this State, and on railways which are parts 
of lines extending beyond the limits of this State. The return 
shall show the actual amount of rolling stock in use on the 
corporation’s line in the State during the year for which the 
return ismade. The return shall show the amount of rolling 
stock, the annual gross earnings of the entire railway, and 
the proportionate annual gross earnings of the same in this 
State, as nearly as practicable, and all the property designated 
hereafter in this section, and such other facts as the State 
Board of Equalization may in writing require. 

“If such officer or officers so designated shall fail to make 
and furnish said statement, said Board of Equalization shall 
fix the value and proceed to assess the property of the corpo- 
ration so failing; the valuation so fixed by them shall be tinal 
and conclusive. The said property shall be assessed at its 
actual value. Assessment shall be made upon the entire 
railway within the State, and shall include the right of way, 
roadbed, track, bridges, culverts, and rolling stock. The 
depots, station grounds, shops, buildings, and gravel beds, 
shall be assessed by the Assessor of the county where situated 
as other property. On or before the fifteenth day of May in 
each year, said board shall transmit to the County Assessor 
of each county, through which any railway, operated in more 
than one county, may run, a statement showing the length 
of the main track or tracks of such railway within the county, 
together with a description of the whole of said tracks within 
the county, including the right of way by metes and bounds, 
or other description sufficient for identification, and the 
assessed value per mile of the same, as fixed by a pro rata 
distribution per mile of the assessed value of the whole fran- 
chise, roadway, roadbed, rails, and rolling stock of such rail- 
way within this State. Said statement shall be entered on 
the assessment roll of the county. At the first meeting of 
the Board of Supervisors, after such statement is received by 
the County Assessor, they shall make and cause to be entered 
in the proper record book an order stating and declaring the 


length of the main track, and the assessed value of such rail- 
way lying in each city, town, township, school district, or 
lesser taxing district in their county through which such 
railway runs, as fixed by the State Board of Equalization, 
which shall constitute the taxable value of said property for 
taxable purposes in such city, town, township, school. road, 
or other district; and the Clerk of the Board of Supervisors 
shall transmit a copy of each order of equalization to the City 
Council or Trustees, or other legislative body of incorporated 
cities or towns, the Trustees of each school district, and the 
authorized authorities of other taxation districts through 
which such railway runs. The taxes on said property for 
State and county purposes, after collection by the County 
Collector, shall be paid over to the County ‘Treasurer as other 
taxes. <All such railway property shall be taxable upon said 
assessment, at the same rates, by the same officers, and for 
the same purposes as the property of individuals within such 
counties, cities, towns, townships, school districts, and lesser 
taxation districts.” 


| Here read “ Assignment of Errors.” } 
ASSIGNMENT OF ERRORS. 


Comes the said County of San Bernardino, and says that 
in the said record and proceedings there is manifest error in 
this—to wit: that by the record aforesaid it appears that 
said judgment was given for said defendant, and against 
suid plaintiff, whereas by the law of the land it ought to 
have been given for the said plaintiff and against said de- 
fendant. 

That the Circuit Court erred in deciding that the penalties, 
interest, and counsel fees were not due to the plaintiff from 
the defendant. 

That the said Circuit Court erred in deciding that in the 
assessment of the property in question, the said defendant 
in error was by the said State denied the equal protection of 
the laws. ; 

That the said Circuit Court erred in deciding that in the 
making of said assessment, the said defendant in error was 
by the said State deprived of its property, without due pro- 
cess of law. And the said plaintiff prays that the jadgment 
aforesaid may be reversed and annulled. 


law,and may raise the Federal issues 1n this case. Lhe very 
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recent case decided by the United States Supreme. Court 
known as the Kentucky Tux Cases determines these proposi- 
tions as stated above. 

There remains undetermined this question: Does the sys- 
tem of taxation in California deny to the defendant the equal 
protection of the law, by refusing to the defendant the deduc- 
tion from the value of its taxable property the amount of 
the mortgages upon it, when all other persons are allowed 
such deduction? 

We contend, first, it does not. We contend, secondly, that 
if an unlawful discrimination is made in the constitutional 
provision for taxing railroad corporations, the defendant 
must show that he is injured by it. Thirdly, we deny that 
defendant is injure d,and contend that the record shows that 
defendant is bound by its own undertaking to pay just what 
the law complained of imposes upon it. Fourthly, that the 
Constitution of 1879 being prospective, and not retroactive, 
in no way relates to or affects the mortgage exhibited in the 
record, executed in 1575, nor could possibly in any way affect 
it without impairing the obligation of contracts; nor is it 
possible that in any future contracts of mortgage the dis- 
crimination complained of can exist in virtue of the law, 
because under the Constitution it is lawful for the mortgagor, 
if a railroad corporation, by a condition that the mortgagee 
shall pay his proportion of the tax, to protect itself. Astothe 
first three propositions, D. M. Delmas, Esq., as counsel for 
the plaintiff, argued in the Circuit Court in cases involving 
the same questions as are presented by this record, as follows: 


‘lL approach the last and most important proposition in this 
case. I turn to that clause of the Fourteenth Amendment 
which says: ‘Nor shall any State deny to any person within 
its jurisdiction the equal protection of the law.’ The defend- 
ant corporations say that they are persons within the juris- 
diction of the State of California; that they are entitled to be 
protected by law equally with all other persons, and that the 
Constitution of the State denies this protection. The mere 
statement of the claim shows its gravity and reveals its mag- 
nitude. Yet, upon examination, I feel confident the claim 
will appear unfounded. 

“The Constitution of this State, in its system of taxation, 
says that a mortgage shall be deemed and treated as an 
interest in the property affected thereby, and shall be assessed 
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and taxed to the owner thereof, except as to railroad and 
other quasi-public corporations. This provision, it is claimed, 
violates the Fourteenth Amendment, because it makes an 
injurious discrimination against railroads and other quasi- 
public corporations, and thereby deprives them of the equal 
protection of the law. 

“'The imperfections and sins of the Constitution are stated 
in his Honor Justice Field’s opinion, at page 22, where it is 
said: ‘If we now look at the scheme of taxation prescribed by 
the Constitution of California for the property of railroad com- 
panies, we shall perceive a flagrant departure from the rule 
of equality and uniformity so essential to equality in the 
distribution of the burdens of government. Mr. Sanderson, 
in his brief filed in the Supreme Court of the United States, 
says: ‘The Constitution of California was changed in 1879, 
among other reasons, for the openly avowed purpose, in the 
popular language of the day, of ‘cinching railroad and other 
quasi-public corporations, and should the judgment in this 
case be reversed their purpose will have been accomplished.’ 
The more rhetorical indictment formulated by Mr. Roscoe 
Conkling against our Constitution was in these words: * Be 
this as it may, for enterprise and ingenuity, for rude yet cun- 
ning severity, for irreverence of law, for disdain of obstacles, 
appearances, and traditions, and for contempt of vested 
rights, 1t seems safe to say that, carried away by excitement, 
California has in form sanctioned provisions without parallel 
in the Constitutions of North American States, made by white 
men for white men, in our time.’ 

“These are the strictures upon the Constitution of the 
State in which we live. These are the aspersions cast upon 
our mode Of dealing with railroad and other quasi-public 
corporations. We are charged with subjecting them to a 
system of laws at once unjust, oppressive, and tyrannical. 
Permit me, then, at the outset, to refute these accusations, 
The task of showing that they are unmerited will, I think, 
be neither long nor difficult. A brief examination into the 
history of the Constitution and a rapid review of facts of 
public notoriety in the State, will demonstrate, beyond all 
question, that the provision of the State Constitution under 
consideration had no such purpose in view, and can have, 
and has, no such effect as the defendants allege. 

“The history of the State shows that, for some years before 
the Constitution of 1879, there had been a long and _ bitter 
struggle between two parties—one favoring the taxation of 
mortgages and the other opposing it. A line of decisions will 
he found in the reports of the Supreme Court of the State, 
declaring that mortgages were property and must be taxed. 
It would, perhaps, be more accurate to say, declaring that 
debts secured by mortgage should be taxed. These decisions 
gave rise to great and prolonged opposition on the part of 
the large banking institutions, savings banks especially, of 
the City of San Francisco. Strenuous, continued, and sys- 
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tematic efforts were made to overthrow these adjudications. 
After many vain and fruitless attempts, victory at last 
crowned the assailants, and the decisions were overthrown. 
By later adjudications of the Supreme Court, it was decided 
that debts secured by mortgage were not property within the 
sense of the Constitution as it then stood, and could not, 
therefore, be taxed. Those familiar with recent events will 
remember that these last decisions excited in certain quar- 
ters much comment and no little indignation. These feelings 
constituted one of the chief elements which led to the calling 
of the Convention to frame a new Constitution. It was one 
of the well understood and settled purposes of the people and 
their yoy a s to amend the organic law so as to make mort- 
gages, or debts secured by mortgages, if you please, the objects 
of taxation. Very early during the sittings of the Conven- 
tion, an article was reported by the Committee on Taxation 
looking toward the realization of these purposes. This arti- 
cle declared that credits and mortgages were property, and 
should be taxed as such. 


“At this point a difficulty arose. The earlier decisions of 


the Courts which declared that debts secured by mortgage, 
or the mortgage itself, if you please, might be taxed, held, at 
the same time, that the land subject to mortgage should, nev- 
ertheless, be assessed at its full value. That this was sanc- 
tioning an unjust ana impolitic system seems indisputable. 
That it resulted in taxing the same property twice over 
appears plain. ‘It was so deemed by the Convention. Whilst, 
therefore, they gratified the public wish by providing that 
mortgages should be taxed, they aimed so to frame the pro- 
vision as that no unwise and impolitic result should follow. 
They determined, consequently, that the value of the mort- 
gage should be assessed by itself,and should be treated as an 
interest in the land, and that the residuary interest, as it 
were, in the land, should be assessed LO the owner of the fee. 
In the common, though not stric tly accurate, |: ahnguage of the 
day, they deducted the value of the mortgage from the value 
of the property. 

‘Now, when it was attempted to make this provision gen- 
eral and applicable to all kinds of property, it could not fail 
to strike the thinking and honest minds of the Convention 
that that scheme could not be applied to railroads without 
producing most unexpected and disastrous results. What, 
a that time, was the condition of the great Pacific railroads? 
What would have been the sueetialik result of a system of 


taxation assessing mortgages aspen a to the holders thereof 


and assessing to the land owner the residuary interest merely, 


after deducting the value of the mortgage? It was a fact of 


public notoriety that, at that time, the United States held a 


mortgage on the Central Pacific Railroad Company for 


twenty-seven million dollars. There was also another mort- 
gage given to private parties to secure twenty-seven million 
dollars of what are called first-mortgage bonds. There was, 
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besides, a mortgage of ten million dollars to private individ- 
uals upon its land grant. The Central Pacific Company was, 
therefore, mortgaged for twice twenty-seven million dollars 
upon its road and ten million dollars upon its lands, making, 
in all, sixty-four million dollars. The Southern Pacific Com- 
pany had a mortgage upon its Jand grant and railroad of 
forty-six million dollars. The aggregate of the mortgages 
on the two companies was one hundred and ten million dol- 
lars. The difficulties of making the general provision of the 
Constitution applicable to the property of these corporations, 
found in this condition, were apparent and insuperable. 
The mortgages of the Central Pacific Company covered prop- 
erty in the State and outside of the State. Those of the 
Southern Pacific Company, besides the railway, depots, 
grounds, and rolling stock, affected a land grant of eleven 
million acres of land—a land-grant partly earned and partly 
unearned, partly patented and partly unpatented, the title to 
a portion of which only had vested in the company and the 
rest remained in the Government—a land grant continually 
shifting in its proportions, increasing on one side by new 
patents received from the Government, and decreasing on 
the other side by sales made by the company. 

“When the Convention came to face the problem of how 
these mortgages should be apportioned among the various 
counties of the State; how they should be deducted from the 
various parcels of the companies’ property; how much of 
them was to be borne by the main trunk; how much by the 
branch roads; how much by the depot grounds and yards; 
how much by outlying lands: when they added to these diffi- 
culties the fact that the mortgage of forty-six million dollars 
covered bonds that might Issue in the future, or might, at 
any time, be redeemed, and that it was impossible for any 
Assessor to ascertain how many bonds were actually out- 
standing: when thev added the fact that the mortgages upon 
the Central Pacific Railroad covered property partly in the 
State and partly out of the State, and that it was extremely 
difficult, 1f not Impossible, to ascertain what relative propor- 
tion of the security was In the State and what out; when 
they added the fact that one of the mortgages of twenty- 
seven millions was held by the United States, and was, con- 
sequently, beyond the reach of taxation; when, I say, the 
framers of the Constitution were brought face to face with 
these obstacles, they readily perceived that the general scheme 
of taxation could not apply to these railroad companies. 

“In seeking a way out of these difficulties, in endeavoring 
to devise a plan that would at once carry out the wishes of 
the people as to taxing mortgages, without producing double 
taxation, and would still be applicable to the immense prop- 
erty of these railroad corporations, the Convention had its 
attention called to the fact—a fact of public notoriety, spread 
upon the records of every county in the State—that the morrt- 
gages given by these companies contained a covenant that 


the mortgagors, themselves, should pay all taxes imposed 


upon the property mortgaged, and discharge every len or 


burden thereon that might have priority of the mortgage. 
In this covenant was found a ready solution of the difficulty. 
In the light of its obligations, it was perfectly apparent that 
the assessing of the mortgage separately to the mortgagee and 
the residuary interest merely to the mortgagor would, as to 
the companies, be an idle ceremony. As they were under 
obligation to pay the whole tax—as well that Imposed upon 
the interest covered by the mortgage as that upon the resid- 
uary interest—it could be productive of no conceivable 
benefit to them to have these two interests assessed separ- 
ately, and of no conceivable injury to have them assessed in 
lump. ‘the result, in the end, upon the amount of taxes 
they should pay, would be precisely the same. In both cases 
their burden of taxation would be precisely the same. The 
Convention, therefore, resolyed that the property of these 
corporations should be assessed as a unit, whilst the property 
of other persons should be assessed in fractions—part to the 
mortgagor, part to the mortgagee. 

“In view of these facts—of this history of the labors of the 
Convention—lI submit to the judgment of any candid or just 
man whether the Constitution. of the State deserves the 
insults which have been heaped upon it, in the crude ver 
nacular of the attorney from San Francisco or the pompous 
and tinseled rhetoric of the ex-Senator from New York? 

“When these defendants thus revile the organic law of the 
State, are they not aware that they expose themselves to the 
charge, not only of unfairness, but of ingratitude as well? 
Are they not conscious that, in its practical operation, the 
system which they arraign is highly favorable to them? 
Are they ignorant that the discrimination against which they 
exclaim: is a discrimination, in practice, beneficial instead of 
injurious to their interests? Yet, all this is perfectly appar- 
ent upon an examination of the law and the facts before us. 

“What is it, indeed, that these defendants complain of? 
They complain of<what they term an unjust, injurious, tyran- 
nical discrimination against them. ‘They complain, for that 
they are not assessed as other persons are assessed. They 
protest that they have a right to be assessed precisely upon 
the same plan as others are. They say that, if a private indi- 
vidual has a mortgage upon his land, the residuary interest 
alone, after deducting the value of the mortgage, is assessed 
to him, and the mortgage itself is assessed to the mortgagee: 
and they claim that justice requires that their property 
should be assessed in the same, and not a different, manner. 
In fine, they wish to be assessed upon the same plan that 
you and | are assessed. Grant them their wish. Now, mark 
the practical operation: The Assessor goes to the railroad 
office and applies to these corporations the system that is 
applicable to yourself and- me. He proceeds and says to the 
President of the Southern Pacific Railroad: ‘Mr. Crocker, I 
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want your statement for the purpose of assessment; I am in 
pursuit of information, and, if it please you, I will first begin 
with the question: ‘Is there a mortgage upon your road? If 
so, for how much, and to whom?’”’ 

“* Yes, sir,” Mr. Crocker answers, ‘there is a mortgage, 
given to Lloyd Tevis and D. O. Mills, to seeure forty-six 
million dollars of bonds, which are now selling above par in 
the market.” 

“* Well,’ proceeds the Assessor, ‘we will begin with that, if 
you please, We will assess to Mills and Tevisa mortgage of 
forty-six millions. But,Mr.Crocker, your road is worth some- 
thing over and above the mortgage. How much? Shall we 
sav four millions? Well, then, your road 1s assessed fifty 
millions—forty-six for the mortgage interest and four for the 
residuary interest. Your company Is now assessed precisely 
like a private individual, and doubtless you are entirely sat- 
ished.’ , 

“Now, note the result: The day of payment comes. The 
company pays taxes upon four millions assessed directly to 
it, and it also pays the taxes upon forty-six millions assessed 
to Tevis and Mills; for that, by the terms of its mortgage, it 
has expréssly agreed to do. It pays, in all, upon fifty mill- 
ions. Now, observe, that, under the system made applicable 
to them by the Constitution, the whole road, taken as a unit— 
mortgage interest and residuary interest combined—has 
never been assessed at more than eleven or twelve million 
dollars—not one fourth of the amount of the mortgage alone. 

“In practice, therefore, the system has been productive of 
positive and incalculable benefit to these companies. And 
that such would be its operation, they, themselves, doubtless 
well know. They knew that they might pursuade the State 
Board of Equalization that their road was only worth eleven 
millions; but thev knew that they would not pursuade them 
that a mortgage of forty-six millions, securing bonds selling 
above par, was worth, or should be assessed at less than forty- 
six millions. Were they assessed, therefore, as you and Lare 
assessed. they could, by ho possibility, CSCUL OC paying taxes 
upon forty-six millions. They have, in fact, never been 
called on to pay Upon more than eleven or twelve. Yet, 
they complain of the system, denounce its discrimination, 
and revile its authors. This, if not lack of discernment, is 
base ingratitude. 

“A little reflection bestowed upon the facts which I have 
detailed and the practical results which | have pointed out, 
will dispel all ideas of any desire on the part of the Constitu- 
tional Convention to be unjust to railroad companies. Nay, 
that reflection might well excite the surmise that this scheme 
was framed by the friends, not the enemies, of those compa- 
nies—a surmise which will in no way be weakened when, 
upon turning to the debates, we shall find that the scheme 
was drawn up and introduced in the Convention by a gentle- 
man who, having frequently acted as the counsel of these 
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companies, may, not unreasonably, be assumed not to have 
been violently hostile to their interests. 

“Having now, according to my measure, vindicated our 
Constitution from unjust aspersions, | come to consider the 
Fourteenth Amendment itself. Itis said that the word ‘per- 
sons, as used in the last clause of the Fourteenth Amend- 
ment, includes corporations as well as human beings. And 
it is claimed that when the law of the land, the highest law, 
the Constitution of the United States, says that no State shall 
deny to any person within its jurisdiction the equal protec- 
tion of the laws, it means that the laws must make no dis- 
crimination between artificial and natural persons, and must 
operate equally upon both—before the law they are both 
equal. These propositions I wish to be understood distinctly 
to deny. 

“In the first place, what is the meaning of the word ‘equal’ 
in the Fourteenth Amendment? The best definition that | 
have yet read is found in a production which I| have already’ 
frequently referred to—the argument of the learned counsel 
for the defense, made in the Supreme Court of the United 
States. Mr. Sanderson there says: ‘I .believe that the clause 
in relation to equal protection means the same thing as the 
plain and simple yet sublime words found in our Declara- 
tion of Independence, ‘all men are created equal.’ Not equal 
in physical or mental power, not equal in fortune or social 
position, but equal before the law.’ Senator Edmunds, speak- 
Ing on the same occasion of this amendment, said that it was 
a ‘broad and catholic provision for universal security, rest- 
ing upon citizenship as it regarded political rights, and rest- 
Ing upon humanity as it regarded private rights.’ His Honor 
Justice Field, in the course of this trial, well remarked that 
‘by that provision the dream of statesmen and philanthro- 
pists has been realized. All men have been placed upon the 
same footing of equality before the law.’ 

“To all these noble and lofty sentiments I beg leave to 
give my humble concurrence. ‘To these, as statements of 
the broad meaning and generous scope of the Fourteenth 
Amendment, I yield my fullest assent. Neither tempera- 
ment nor reflection impel me to join that school which 
would dwarf the proportions of this provision by restricting 
its benefits to a particular class or a particular race. No. 
The law is as broad as humanity. Wherever man is found 
in these United States, whatever may be his race or condi- 
tion, whether he be white, or black, or copper-colored, or 
master, or freedman, he may take shelter under this great 
law as under a shield, against oppression in any form, injus- 
tice in any shape. It is a protection to all men, because they 

are men, members of the same family, children of the same 
Creator. It is the authoritative repetition of a sentiment 
uttered more than one hundred years ago by the great phi- 
losopher of Geneva, echoed in this country by the authors of 
the Declaration of the Thirteen Colonies, caught up and pro- 


claimed through the world by the Revolution of France in 
the words: ‘Equality and Fraternity.’ It may be the first 
dawn of the realization of the dream of the poet, the philan- 
thropist and the philosopher, that the day will come when, 
not only in this nation but in all nations, not only in this 
land but in all lands, there shall be established a republic, 
one and universal, under whose laws man may claim from 
man, in all climes and in all countries, the same rights, the 
same protection, the same measure of justice. 

“What. then, must the State do in order to obev this great 
commandment that all men shall be equal—shall receive 
equal protection? The State must see to it that no man, no 
class, no order of men, shall be granted privileges, immunities, 
distinetions, which are denied to others; that no hereditary 
rank of superiority or nobility shall be seeured to one which 
is not vouchsafed to all: that no badge of invidious discrim- 
ination or humiliating inferiority shall be affixed upon any, 
the humblest member of the community. The State must 
see to it that the avenues of life are equally open to all; that 
whatever pursuit is lawful for one 1s lawful for all; that 
whatever hopes, aspirations, ambitions, are licit for the most 
exalted shall be equally licit for the most humble; that into 
whatever paths leading to profit, place, or honor one man may 
venture to tread, all may, upon an equal footing, enter. The 
State must see to it that it lavs its hand with parental justice 
upon the head of all its children; not in partial kindness 
upon one and harsh anger upon another. To attain and 
accomplish these great ends, in all the States, is the object of 
the Fourteenth Amendment. 

“Behold, now, the new reading which these defendants 
give to this clause which, but a moment ago, they informed 
us has humanity for its basis and means the same thing as 
the declaration that all men are equal. They would read it: 
‘All men and all corporations are equal.’ ‘Thus, the creature 
of man’s handicraft—the bodiless, soulless, conventional cre- 
ation of the State—is, by construction, raised toa plane of 
equality with the creature of God. Thus, is the Impious 
thought formulated that the State has power to form a being— 
an impalpable, imaginary, mythical being—which, in the 
order of nature, shall take its rank side by side with the 
beings emanating from the Creator. 

“That reading I deny. I deny the existence of any such 
power in theState. I admit, of course, that the State may, as 
the phrase goes, create a corporation. But I deny that the 
State can endow’ this, its creature, with the attributes of a 
human being. And I deny that there exists any power any- 
where, in the Federal Government or elsewhere, to compel the 
State to confer these attributes. As the Creator may, in the 
omnipotent act of creation, impose upon his creatures the 
rules and conditions of their existence, so, the State, when 
it assumes, for the time being, the functions of creator, may 
impose upon its creatures—corporations—the rules and con- 


ditions of their existence. The will of the State is as su- 
preme in one as the will of God in the other. I admit that, 
as between human beings, the State can make no invidious 
discrimination; but I deny that, as between the creatures of 
the State and the creatures of God, the State may not make 
such discriminations as it pleases. Thus, a wide gulf opens 
between myself and my learned adversaries and between 
myself and the decisions of your Honors on the former hear- 
ing of this cause. 

Equality between persons Is incompatible with theidea that 
special rights, privileges, and sg per may be grante dl to 
some and denied to othe rs. It is as effectu: lly de ‘strove d by 
partiality in bestowing favors as by santialite in Imposing 
burdens. Is not this obvious truth, in itself, sufficient proof 
th: - men and corporations are not equals? ‘The very purpose 


of creating a corporation is to make it, in many respects, dif- 
fe fincas from human beings and = rior tothem. ‘The very 
aim of the State. in the act of creation, 1s to endow its own 


creatures with rlhite. § rivileges, and immunities which are 
not possessed by men. ‘This is the very object of forming 
corporations. If they are to be nothing more than men, it is 
idle to form them. Not to deal in yene ralities, let us take as 
an illustration the corporations before us,and see in what 
way the State has in them destroyed al] possible claim of 
equality between them and individuals. 

\s his Honor, Justice Field, well remarked, in his opin- 
ion in the Slaughter-house cases, there are certain duties 
which are imposed upon the State as sovereign, and, among 
them, that of opening roads and highways, and providing 
means of intercommunication between different points of 
the State. ‘The State may itself dire ctly dischi arge these du- 
ties, or it may delegate their performance to creatures of its 
own creation. It woul | have been competent for the State 
of California to build the railroad from San Francisco to the 
Colorado River. Instead of doing so directly, the State has 
created a corporation called the Southern Pacitic Railroad, 
upon which it has cast the duty of building that road, and 
to which, in order that the duty might be effectually per- 
formed, it has delegated a portion of its sovereign attributes. 

‘True, a man might, unaided by the State, have built this 
road. It is within the competency of any human being to 
lay iron upon the ground and roll cars upon it. But mark 
the immeasurable inferiority under which the individual 
would have labored. Mark the incalculable superiority of 
the corporation over the human being. Mark the discrimi- 
nating favors of the State bestowed upon one, denied to the 
other. The State has granted to the corporation the right of 
eminent domain, the sovereign power to take property against 
the will of its owner. The State has denied this power to 
the individual. The State has granted to the corporation the 
right to construct its roads across, along, or upon streams, 
water-courses, roadsteads, bays, navigable streams, streets, 


avenues, and highways, and across railways, canals, ditches, 
and flumes. The State has denied this right to the individ- 
ual. The State has granted to the corporation the right, free 
of charge, to construct its road on and over all the lands of 
the State, and to take and occupy on such lands all grounds 
necessary for depots, stations, and other buildings. The State 
has denied this right to the individual. The State has 
granted to the corporation legislative power to make and 
enforce rules which shall have the force of law in the regula- 
tion and management of its business. ‘The State has denied 
this power to the individual. ‘The State has granted, and 
has authorized cities and counties to grant, to the corporation 
vast sums of money in the shape of aids and subsidies. The 
State has denied such aids and subsidies to the individual. 
In fine, the State has granted to the corporation the right of 
perpetual succession—the power to defy death itself and to 
prolong its existence beyond the grave. 

‘'Theseare some of the rights, privileges, immunities, fran- 
chises, which the State has granted to the corporation, to 
these defendants, which it has not granted to you, which it 
has not granted to me, which it has not granted to any indi- 
vidual human being within its borders. 

“In fine, the State has granted to these defendants such 
special rights, privileges, immunities, franchises; it has en- 
dowed them with such transcendent and sovereign attributes; 
it has exalted them to such a height of universal and impe- 
rial power—rights, privileges, immunities, franchises, attri- 
butes, power not enjoyed by individual men—that, to-day, 
they own more than one tenth of the lands of this broad 
commonwealth, and possess more than one fifth of all its 
property; they hold in their hands the fate of its manufac- 
tures, agriculture, and commerce; they sit as despotic arbi- 
ters of itsdestiny; they have grown so great, they have waxed 
so arrogant, that their creator—the State—grovels at the feet 
of these, 1ts creatures, timid, shrinking, helpless, an object at 
once of their rapacity and of their contempt. 

“And vet we are told that these creatures—nay, these mas- 
ters—of the State, by virtue of the Fourteenth Amendment, 
are the equals, and not more than the equals, of the hum- 
blest human being in the land. 

“And now, I ask, if the State may thus load a corporation 
with favors, may it not subject it to corresponding burdens? 
If it may thus exalt its creature with attributes of sovereignty, 
may it not exact something in return? If it may grant it 
more than to individuals, may it not demand from it more 
than from individuals? Is the corporation the creature of 
the State, to take but not to give? I should have supposed 
that those questions admitted of but one answer, had not my 
learned adversaries, had not vour Honors, already given them 
a different answer. 

“We are told, and your Honors have decided, that, in the 
matter of burdens, the corporation must be dealt with pre- 
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cisely as an individual under the same circumstances; that 
they are entitled to the equal protection of the law, and their 
burdens must be equal. This was said, it is true, with refer- 
ence to what has been called the taxation of the property of 
the defendant; but the proposition, if true at all, is true to 
the general extent that I have stated. I deny the truth of 
the proposition to any extent. 

“The same Constitution which protects the property of 
man, protects him also in the pursuit of whatever avocation 
it is lawful to follow. The right to hold property is not more 
sacred than the right to labor. If, in the protection of their 
property by law, all men are equal, equal also are they in 
their right. to labor. If the State may not impose upon the 
property of one person a burden which it does not impose 
upon the property of another similarly circumstanced, so the 
State may not Impose upon one person following a given pur- 
suit a burden which it does not impose upon another follow- 
ing the same pursuit. The Fourteenth Amendment clearly 
forbids both. If, therefore, under that amendment, corpora- 
tions are persons entitled to the equal protection of the laws 
with human beings, it follows that, in the pursuits in which 
it is lawful for them to engage in common with human 
beings, they cannot be made to beara tax from which human 
beings are exempt. Equality demands that you shall not 
lay a tax for the right to carry on his business upon baker A 
that you do not demand from baker B_ If corporations are 
within the same rule of equality, then must you not exact 
from baker C, a corporation, a tax which you do not collect 
from baker B, an individual. 

“But, this would be at variance with conceded principles 
and the practice of every State in the Union. In Massa- 
chusetts, the pursuit of insuring is free to all persons. Yet, 
that State—not lacking assuredly in zeal for human and 
equal rights—says, by its laws: ‘Any person in the State can 
follow the business of insurance. We impose no burden on 
human beings who follow that pursuit. They may do so 
without charge. But, if a corporation engages in the busi- 
ness of insurance we demand from it a tax of one per cent on 
the amount of premiums received by it.’ In Connecticut it 
is lawful for any person to receive savings on deposit. No 
tax is imposed on the individual banker; but a tax of three 
fourths of one per cent Is imposed upon all de posits received 
by a corporation doing the business of a savings bank. 

“Instances might be multiplied; but I pause to ask: Why 
this discrimination? Upon what ground can it be jus stitied’ 4 
The individual has the right to carry on the business of in- 
surance and of banking; but so has the corporation. The 
right isthe same. The business is the same. If the corpo- 
ration is the equal of the individual; if it is entitled to an 
equal protection from the law; if it may protest against dis- 
crimination, how do you justify the imposition of the tax 
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ipon the corporation which is not imposed upon the indi- 
vidual? 

‘Under the principles here contended for, it cannot be 
justified. Those principles are stated by his Honor Justice 
field in this opinion that I have so often referred to, at page 
39: ‘As no discriminating and partial legislation, imposing 
unequal burdens on the property of individuals, would be 
¥ valid under the Fourteenth Amendment, so no legislation 

Imposing such unequal burdens upon the property of corpo- 
rations can be maintained.’ Apply the principle to the cases 
that | have been adverting to. Paraphase it to suit their cir- 
cumstances: ‘As no discriminating and partial legislation 
imposing unequal burdens upon the pursuits of individuals, 
would be valid under the Fourteenth Amendment, so, no leg- 
islation imposing such unequal burdens upon the same pur- 
suits carried on by corporations can be maintained.” As 
have already stated, the right to pursue a lawful vocation is 
just as sacred as the right to own land or to own chattels. 
‘No one denies—it has been expressly conceded here— 
that the States of Massachusetts and of Connecticut may con- 
stitutionally impose upon insurance and savings bank cor- 
porations, the tax which | have just described. Why is it so 


’ conceded? The reason is obvious. The power of taxation is 
sovereign and unlimited. It may be exerted upon any per- 
son within the jurisdiction of the State—upon human beings, 

a who are persons, and upon corporations, which are also per- 


sons. But, there is no constitutional obligation to anal it in 
the same manner upon a corporation as upon an individual; 
because, a corporation, though a person, is not the same kind 
) of person as an individual. The Fourteenth Amendment 
does not require, and could not enforce, equality between 
these different beings, which, in their very essence, belong to 
a different order of creation. 
‘But, while it is not denied that, in the imposition of bur- 
dens upon persons following certain pursuits, the State may 


) make a very broad discrimination between the same pursuit 
when followed by a corporation and when followed by an 
individual, it is declared that, in the imposition of burdens 


upon persons owning property, no discrimination can be 
made between the corporation and the individual, when the 
property possessed by both is the same in kind. The reason 
upon which this distinction is sought to be based is, that the 
property of the corporation is, in reality, the property of the 
individuals who compose it; that these individuals do not 
lose their right of individuals to the equal protection of their 
property by law because they own it under the name of a cor- 
poration; and that a discrimination against the property of 
corporations is, in truth, a discrimination against the prop- 
erty of individuals. 

“Says his Honor Justice Field, page 34: “It would be a 
most singular result, if a constitutional provision, intended 
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for the protection of every person against partial and dis- 
criminating legislation by the States, should cease to exert 
such protection the moment the person becomes a member 
of a corporation.’ Singular though it may appear, I humbly 
submit that the result does, beyond doubt, follow. The citi- 
zen of Massachusetts who pursues the business of Insurance 
has no tax imposed upon him by reason of his pursuing that 
business. He, and ten others similarly situated, now aggre- 
gate themselves into a corporation, and the corporation now 
carries on the self-same business of insuring. A tax 1s now 
imposed—legitimately imposed—upon the corporation, by 
reason of its following that business. Here, I ask, in the 
language of his Honor: ‘Is it not singular that the provision 
of the Federal Constitution, intended for the protection of 
every person against partial and discriminating legislation 
in the carrying on of the legitimate business of insuring, 
should cease to exert such protection the moment the person 
become sa member of an Insurance Corpor ition? aoe 
No, it is notsingular. It is a result which everybody assents 
to. For the same reason I say: It 1s not at all singular that 
the individual who is engaged in holding, managing, and 
owning property, should be entitled to a protection from the 
law equal to that afforded to all other individuals similarly 
engaged, and, yet, should lose the right to claim a protection 
equal to that accorded to individuals, when his identity is 
merged and lost in a corporation which is not an individual. 

“The assumption that the rights and labilities of a corpo- 
ration are but the sum of the rights and liabilities of the 
members who compose it, and must be dealt with accord- 
ingly, is the basis of your Honors’ decisions against which | 
am contending. That assumption | deny. I deny that, 
because corporators, in their individual capacity, each pos- 
sess a given right; that right becomes, by aggregation, the 
right of the corporation of which they are members, The 
corporation possesses such rights, powers, and immunities 
only us the State chooses to confer. ‘The corporators Can 
give no more. The citizen of New York may, if he pleases, 
come into the State of California, and there carry on the 
business of banking. He is entitled to all the privileges and 
immunities of citizens of California. But, ten citizens of 
New York, aggregated into a banking corporation, may not, 
if the State sees fit to forbid it, enter within our borders. 
Why? If the rights of the corporation are but the aggre- 
gated rights of its members, why shall ingress be denied to 
the mass, when it cannot be denied to the parts? 

‘For the same reason I deny the assumption that the rights 
and liabilities of a corporation, with respect to its property, 
are but the aggregate of the rightsand liabilities, with respect 
to their property, of the members who compose it. ‘lhis 
assumption, when made in a discussion upon taxation, pro- 
ceeds, | humbly submit, upon erroneous ideas of proyterty 
and taxation both. 
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“What is property? It seems to be assumed that things 
are property; and that, where the things are the same, the 
property must inevitably be the same. The favorite illus- 
tration used here, and laid down as a self-evident truth both 
by bench and bar, has been this: If A, an individual, owns 
an acre of land, and B, a corporation, owns the adjoining 
acre, the property is the same. This assumption isa palpable 
error. The land is not property. Abstract it,in your mind, 
from any relation with persons,and you cannot conceive the 
idea of property. before persons came, there were things, 
but not property. Property springs up from a relation of 
persons to things, and, indeed, consists in that relation. 
Nowhere have I found this idea better expressed than in the 
argument made in these cases by Mr. Edmunds. Says the 
learned Senator (page 14 of printed copy): ‘Therefore, I say, 
it is impossible to conceive of the idea of property, without 
you conceive in the same moment of time, and inseparable 
from it, the idea of some being we recognize as existing in 
this world, either natural or artificial, which has dominion 
over it. That is all there is in property.’ On the same sub- 
ject it has been well stated by Jeremy Bentham: ‘ Property 
and law are born and must die together. Before the laws, 
there was no property; take away the laws, all property 
ceases.” Property, therefore, may be detined as the dominion 
which persons, with the sanction of law, exert over things. 

“ Bearing this detinition in mind, it is not difficult to detect 
the fallacy there is in saying that because A, an individual, 
owns an acre of land, and b, a corporation, owns the adjoin- 
ing acre, therefore the property of the individual and the 
property of the corporation is the same. ‘To determine the 
nature and quality of the property of both by a mere inspec- 
tion of the physical object, is to take a very superficial and 
unphilosophieal view of the question. ‘To ascertain whether 
the property is the same, we must know what are the rela- 
tions, sanctioned by law, of each of the persons to the subject- 
matter, and determine how far they are similar or dissimilar. 
In these relations, thus sanctioned, consists the property of 
each; and, though the thing be the same, the relations may 
not be the same. 

‘* Now, the relations of corporations and of persons to things 
may be, and generally are, widely different in their origin, 
quality, and extent. The right of man to acquire dominion 
over things has its origin in the very laws of his being. His 
first impulse and his primal obligation is to preserve his ex- 
istence. He seizes upon things in order that, by their use or 
consumption, he may live. All the acquisitions and accu- 
mulations of man, from those of the rude savage who sub- 
sists from day to day on the fruits of the chase to the vast 
hoards of a Rothschild or a Vanderbilt, have this scope—no 
more. Laws sanction and regulate, but do not create, the 
dominion which man thus acquires. Corporations, on the 
other hand, derive their right of acquiring dominion over 
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things, not from nature, but from the State, and exert it in 
absolute subjection to the will of their creator. 

“Again: The law in this country imposes no limitations 
whatever upon the pursuits or acquisitions of individuals. 
They may turn their steps into whatever paths they please: 
they may pursue fortune under whatever shape she assumes; 
they may accumulate in money, in chattels, in lands, to an 
unlimited extent. The finiteness of their nature is their 
only bound. Corporations, on the other hand, are restricted 
in their operations within certain well defined and narrow 
limits; they must follow certain paths, and may not enter 
into others; the character and extent of their acquisitions are 
prescribed; they may not go beyond. The law fixes no term 
to the duration of the dominion of man over the things 
which are his. He holds it during his life, and may contem- 
plate its transmission by indefinite hereditary succession to 
his remotest posterity. The time during which a corpora- 
tion may hold dominion over things is limited by its creator. 
The law determines that it shall cease in ten, or twenty, or 
htty years. 

“ But, the chief and characteristic distinction between the 
property of corporations and of persons is found in the 
special manner in which the corporation may use and exert 
its dominion over things, wholly different from that of indi- 
viduals. Take a simple illustration: Here are two cars, 
built upon the ordinary model of passenger coaches. One 
belongs to you, the other to the Centrai Pacific Railroad 
Company. This Court says: The cars are the same, there- 
fore the property is the same. But, mark how different 
from yours is the relation of that corporation to its car. The 
State has granted to the corporation i special dominion and 
prerogative right in the manner of using its property that 
you have not. In the hands of this corporation this car 
yecomes one of the means of enjoying the exalted privileges 
and exercising the vast powers which the State has granted. 
It becomes an instrument for the collection of tolls. It may 
run over a road which the State, by a delegation of its soy- 
ereign attributes, has given the corporation a right to build, 
and which may span a continent. All these elements con- 
stitute the special relation of the corporation to that car—its 
scaaaing All these relations constitute the chief distinction 
tween the property of the corporation and the property of 
the individual in things intrinsically the same. This it is 
that gives to corporate property a characteristic and a value 
which the same things would not have in the hands of indi- 
viduals. The remarks of a great Judge, spoken on another 
occasion—Justice Miller, in the State Railroad Tax Cases— 
better express my thoughts: ‘It is because, in the case of the 
railroad, there is attached to all this property, and goes with 
it, a privilege, a right to use it through the whole extent of 
the richest counties of Illinois, in transporting persons and 
property, in a manner which adds immensely to its value 
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when considered as so much iron, so much land, and so 
much personal property. By virtue of this privilege or fran- 
chise, this is all aggregated into a unit, well adapted to make 
money by its use in that way, with chartered right to use it 
for that purpose.’ 

“There exists, therefore, in the relation of a corporation to 
physical objects, an element which does not exist in the case 
of individuals. There is found in the legal dominion of a 
corporation over things—which constitutes propertv—a feat- 
ure which is absent in the dominion of individuals. This 
element, this feature, is the right and the power to use things 
corporately, 

‘Therefore, [ say it is a palpable error to assert that, 
because the physical object subjected to the control of the 
individual and of the corporation is the same, consequently 
the property of both is the same. Therefore, | say further, 
that the property of the corporation is not made up of the 
property of the members who compose it. Neither as indi- 
viduals nor as an aggregation of individuals, do they hold 
the relation to things which the State has enabled its crea- 
ture, the corporation, to hold. 

‘| have said, in the next place,that the doctrine against 
which I contend is based upon a disregard of the funda- 
mental principles of taxation. Permit me to develop that 
idea. ‘The illustration made use of by your Honors, through- 
out the course of the discussion, has been that if A, an indi- 
vidual, owns a farm, and B,a corporation, owns, alongside of 
it, a farm, similar in extent, location, and productiveness, 
and the State taxes the farm of B five times what it taxes the 
farm of A, there is here an injustice too gross to be defended. 
‘lo use the language of his Honor Justice Field, page 23 of 
the opinion: ‘There is here a discrimination too palpable 
and gross to be questioned, Ak Doel Nothing can be clearer 
than that the rule of equality and uniformity is thus entirely 
disregarded.” When, upon the trial of this cause, I stated to 
the Court that, in my opinion, the .tax could be legally so 
imposed, | was informed, from the Bench, that few persons, 
with correct notions of justice, would so hold. Reflection 
has but confirmed my ideas and reason has convinced me 
that the opposite contention 1s based upon a misconception 
of the principles of taxation. 

“What are taxes’? They are contributions made by the 
people for the support of their gove rnment. Or, if you please, 
they are burdens, imposed by the people upon themselves, in 
order to receive from organized te rnment the protection of 
their rights of person, liberty, and property. To pay this 
tax, to bear this burden, is the duty and obligation of every 
person who receives the benefit of the government. How 
these contributions shall be measured, by what standard 
these burdens shall be apportioned among the persons which 
compose the State, is a matter left to the discretion of the 
sovereign State itself. The State may demand them from 
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every member of the community equally. It may demand 
them from those who have large incomes, to the exemption 
of those who have but the necessaries of life. It may de- 
mand them from those who follow particular pursuits, to the 
exclusion of all others. It may demand them from corpora- 
tions, and not from individuals. It may demand them from 
those who own realty, and not from those who own but chat- 
tels. In all these matters the will of the State is absolute. 

“The standard by which the burden shall be measured is 
equally within the uncontrolled determination of the sover- 
elgn. [t may demand from all persons having an income of 
$5,000 a contribution of one per cent of their income, and 
from all persons having an income of $50,000 a contribution 
of ten per cent of their income. It may demand from a 
banking corporation a contribution of one per cent of its 
deposits. It may demand from all owners of land a contri- 
bution of two per cent of the value of their lands. In all 
these cases the money, the deposits, the lands, are resorted to 
merely as re andards to determine the quantity of the contri- 
bution to be demanded from the person. Ti is incorrect, 
though common, to say that the Sie is taxed, the deposits 
are taxed, the land is taxed. Not so. The person is taxed. 
The income, the deposits, the land, but Faeeall H the means of 
ascertaining how much he shall be taxed. 

“A very correct definition of taxes is given by Burroughs 
on Taxation, § 9, where it is said: ‘The tax 1s a contribution 
required of its citizens by the State, and, when it is measured, 
as to its amount, by the value or the productiveness of the 
property, it is stilla tax on the person, and there is a per- 
sonal liability of the person assessed = the tax. ‘The indi- 
vidual and not his property pays the tax. The property 1s 
resorted to for the purpose of ascertaining the amount of the 
tax with which the owner must be charged. The tax is im- 
posed upon the person of the owner on account of his owner- 
ship of the property.’ 

“The foundation of taxation, and that which makes it 
just, is that,in return for his contribution, the person receives 
a corre sponding protection from the State in the enjoyment 
of his rights. In exchange for his taxes, the capitalist de- 
mands from the State security in the enjoyment of his income: 
the bank, protection in the management of its funds; the 


land owner, safety in the possession of his land. In deter- - 


mining the amount of contribution to be required from indi- 
viduals by the State, the State may, therefore, be guided . 
two considerations—the character and extent of rights which 
the person enjoys, and the character and extent of protection 
afforded him. 

Go back, now, to the illustration given of A, an individual, 
owning a farm, and 4, a corporation, owning another along- 
side. What is there so shockingly unjust in the State’s saving 
to A: ‘You areafarmer. Your occupation is simply raising 
and disposing of a few bushels of cereals from thisland. You 
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have possession of this spot by virtue of a natural right. You 
have received with it no special privileges, different from 
those of yourfellow men. The State has granted you nothing. 
The protection you demand from it, in your circumscribed 
sphere. 1s meager. In view of all this. we declare that one 
per cent of the value of your farm will be vour just contri- 
bution—a fair return for all you get from the State.’ 

“What is there so shockingly unjust in the State’s turning 
to the corporation and saying to it: * You are the creature of 
the State. You owe your very being to the State. The mght 
by which vou hold this land is not a natural right, but one 
derived from the State. We have endowed you with immu- 
nities, franchises, powers, which your neighbor does not have. 
We have permitted you to acquire this spot as the means of 
exercising and making profit out of these immunities, fran- 
chises, powers. ‘This land, considered in connection with 
vour other property, may become the basis of vast accumu- 
lations, by the exercise of corporate faculties. Used in con- 
nection with your railroad, it may become a warehouse or 
a depot. You have acquired it and hold it by virtue of the 
right of eminent domain, a sovereign right which we have 
delegated to you. When we compare this with your neigh- 
bor’s land, we find that vour dominion over it is different, 
the manner in which you may use it is different, the opera- 
tions to which it is subservient are different, the privileges, 
powers, and franchises connected with it, and which make it 
valuable, are different. The character and nature of your 
rights, the character and nature of the State’s protection to 
vou, are different from those enjoyed by farmer A, and, there- 
fore, we demand from you, in return, five times more than 
we expect from him—we demand a contribution of five per 
cent of the value of this land.’ 

“Every right, every power, every faculty which a corpora- 
tion possesses it derives from the State. ‘These constitute its 
franchises, The right to hold, use, and manage land corpo- 
rately isa franchise. The individual pays the State for the 
protection afforded to rights, powers, faculties, derived from 
nature. The corporation pays for the protection of rights, 
powers, faculties—franchises—derived from the State. 

“Tor this reason is it that every contribution demanded by 
the State from a corporation in return for the protection of 
its rights, powers, faculties—by whatever standard the con- 
tribution may be measured—is necessarily a franchise tax. 
In Society jor Savings Ve Coit and Provide ni Institution . 2 
Massachusetts, in the 6th of Wallace, it is held that a tax col- 
lected from savings’ bank corporations amounting to a given 
percentage of their deposits is a franchise tax. Why? Be- 
Cause, in the Cuse of il corporation, LO receive deposits 1S to 
exercise a franchise. Every dollar received and held by it 
is received and held by no other right than a franchise; and, 
said the Court, the tax is determined by ‘the extent to which 
they have exercised the privileges granted by their charter.’ 
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‘* Does any one see any difference between this tax and 
that levied upon any other corporation? Does the fact that, 
in this case, it 1s money that is received, and in others, it 
may be chattels or land, make any difference? None what- 
ever. Corporation A isa savings bank. and has a franchise 
LO recelve Ol} deposit, hold. and use COlN. Corporation 3 i “) 
railroad, and has ra franchise LO recelve. hold. and se land. 
ties, rails, locomotives, cars. livery coin that corporation A 
recelves, holds, and uses, if recelves, holds. and uses in the 
exercise of a franchise. Every rood of land, every tie, rail, 
locomotive, Car, which corporation B recelves. holds. and 
uses. it receives. holds. and uses in the exercise of a franchise. 
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A contribution demanded by the State from A of one per 
cent of the value of the coin it has received for the fiscal year 
is a franchise tax, because it is a tax upon the ‘extent to 
which it has exercised the privileges granted by its charter.’ 
A contribution demanded D\ the State from Bb of one per 
cent of the value of the land, ties, rails, locomotives, and 
cars it has received for the fiscal year is a franchise tax, be- 
cause itisa tax upon the ‘extent to which it has exercised 
the privileges granted by its charter. Your Honors may 
draw a distinction between the two Gases. You may see Mn 
one and not in the other a franchise tax. I cannot. 

“If these principles are incorrect, the revenue system of 
nearly every State 1n the Union is wrong. I might cite num- 
berless cases as illustrations. It were tedious, if your Honors 
please, to go through them all. I will only refer your Hon- 
ors to a very interesting decision but just rendered by the 
Supreme Court of Maine. I allude to the case of T’he State 
OT Maine Vv. The Maine Central Railroad Company, found in 42 
Me., page 376. ‘This case was decided on the eighth of leb- 
ruary, 1883. It was an action of debt, under the statute of 
IS8O0, to recover a tax assessed by the Governor and Council 
against the defendant corporation for the year I8sv. The 
report says: “The defendant denies the legality of said tax 
on the sole ground that the said Act is In contravention of 
the Constitution of the State. If the Act is constitutional, 
judgment is to be rendered for the State for the sum of eleven 
thousand dollars, with interest from July 1, 1880; otherwise 
judgment for defendants.’ 

‘“ Now observe, if your Honors please, first, the language 
of the statute under which the tax was laid. ‘ By the Act 
under consideration,’ says the report, ‘the Governor and 
Council are to appraise the several railroads in this State, 
with their franchises, rolling stock, and fixtures, at their cash 
value, and upon this valuation to levy a tax of one per 
centum, so as to make said tax equal, as near as may be, to 
the taxes of all kinds upon other property, through which 
said railroad may extend. The appraisal of the property of 
said railroad companies shall embrace only the roadways, 
rolling stock, and franchises. The land, buildings, and fix- 
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tures outside of said roadway shall be taxable in the towns 
where situated, as other property.’ 

“Said the Court in its decision: ‘The question is whether 
the tax authorized by the Act of 1880, Chapter 249; entitled 
‘An Act relating to the taxation of railroads,’ is one which 
it was competent for the Legislature to impose. If it is a tax 
upon real or personal estate, then it is one which it was 
not competent for the Legislature to impose; for the Consti- 
tution required all taxes upon real and personal estate to be 
apportioned and assessed equally, according to its just value; 
and we think it must be conceded that this tax 1s not’ so 
apportioned and assessed. But if it is a franchise tax—that 
is, a tax Imposed upon railroad corporations on account of 
their powers and privileges—then it is one which it was com- 
petent for the Legislature to impose; for ¥ power for the 
Legislature to impose such a tax is well settled, and is 
not denied by the defendants. The question, therefore, is 
whether it must be regarded as a property tax or a franchise 
tax.’ 

“*Now, say the Court, ‘it is perfectly well settled that the 
amount of a franchise tax upon a corporation may be grad- 
uated or measured by an appraisal of the whole or any por- 
tion of the corporate property, without thereby making it a 
property tax. Most franchise taxes are so measured. Pos- 
sessing the power to impose a franchise tax to any amount it 
deems proper, the Legislature may measure the amount by 
any standard it pleases. It may fix the amount ata speciedfi 
sum, as a poll tax is imposed upon an individual, and with- 
out regard to the amount of business the corporation does, 
or the amount of property it possesses, or it may graduate 
and measure the amount by ith appraisal of the whole oOrany 
portion of its property, or by the amount of its business.’ 

“Therefore, by the unanimous voice of the Court, the tax 
of one per cent imposed upon railroad corporations In Maine, 
measured by the extent of the value of the property acquired 
by the exercise of their corporate powers, was held to be a 
franchise tax and constitutional, although the language of 
their Constitution, like ours, required that all property should 
be assessed according to its value. They held that that means 
property which is held by a natural right. But the moment 
that you infuse into that property a right derived from the 
State to use it in a specjal manner contradistinguished from 
the right which individuals have, that moment you weld 
into the property a new element,a franchise, which the State 
has a right to tax. It may tax it in gross; it may tax it ae- 
cording to the earnings that you make out of it; or it may 
tax it according to the value of the tangible property to which 
it attaches—the property that vou have acquired, hold, and 
use, by virtue of the franchise. 

“In the case that I have already referred to, of the State 
Railroad Tax Cases, the Constitution of Illinois enacted that, 
as to corporations, it would be legitimate for the Legislature 
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to prov ide such a mode of assessment and tax upon corpora- 
tions owning or using franchises and privileges as it should 
from time to time direct by general law, uniform as to the class 
upon which it operates. Acting in pursuance of the Consti- 
tution, the Legislature passed and adopted a special system 
for taxing railroads, their franchises, roadbed, and rolling 
stock. ‘Now,’ said the Supreme Court of the United States, 
at page 611, ‘as to Section 1, we need not inquire very 
closely whether the mode adopted by the statute and the 
rules of the Board of Equalization produces a valuation for 
railroad companies different from that of individuals, though, 
as we have already said, it does not appear to us to produce 
any inequality to the prejudice of the companies. But we 
need not pursue that inquiry very closely, because the latter 
part of the section in express terms authorizes the Legisla- 
ture ty ‘tax persons and corporations owning or using fran- 
chises in such manner as it shall from time to time direct by 
general law;’ and the only oer on the power applied 
to this class 1s, that it shali be ‘uniform as to the class upon 
which it operates.’ There can be no doubt that all the classes 
named inthisclause * * * are taken out of the general 
rule of uniformity prescribed by the first clause, and the 
only limitation as to them is that of uniformity as to the 
class upon which the law shall operate; that is, innkeepers 
may be taxed by one, ferries by another, railroads by another, 
provided that the rule as to innkeepers be uniform as to all 
innkeepers, the rule as to ferries uniform as to all ferries, and 
the rule as to railroad companies be uniform as to all railroad 
companies. As we have seen no evidence that the rule by 
which railroad property is taxed is not uniform in its action 
on all the railroad companies of Illinois, we can perceive no 
opposition to the Constitution of the State in that rule.’ 

“There was a State Constitution; there were laws passed 
in pursuance of it, that did take railroad companies and the 
property of railroad companies out of the general class, and 
did bring them under a system of taxation which might sub- 
ject them to a special burden not imposed upon the property 
of their neighbors. The Supreme Court of the United States 
said that it was unnecessary to inquire into that, because it 
was authorized by the very language of the Constitution: 
and then,further on, when the statute was objected to as con- 
flicting with the Federal Constitution, they said: ‘The valid- 
ity of the statute is not seriously questioned here on the 
ground of any conflict with the Constitution of the United 
States. If any such claim be set up, it is sufficient to say it is 
without foundation.’ 

“In consonance, therefore, with the fundamental principles 
of taxation and property, and supported by the decisions 
just read and kindred cases, I maintain that, when you tax a 
corporation, even though you measure the burden by the 
amount of property which it holds by virtue of a power 
granted by the State, the tax is really measured by the extent 
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to which the corporation has exerted its corporate rights. 
The manner of finding the standard of measurement is im- 
material. You may measure the tax according to any stand- 
ard you please. You may impose the tax ingross. You may 
measure it by the receipts. You may measure it by the vol- 
ume and extent of the property which the corporation has 
acquired. All this is matter of form; not substance. The 
tax is still a tax imposed on account of the exercise of cor- 
porate rights. It isafranchise tax. It is a tax imposed asa 
return for privileges and powers not possessed by individuals. 

“One observation more, in this discussion of the general 
right of equality of taxation under the Fourteenth Amend- 
ment, before I close it. My learned adversaries have striven 
to show, and your Honors, in the former opinions, have, by 
elaborate reasoning, established that corporations are persons. 
Of course they are. I, for one, have, certainly, never doubted 
it. The argument, however, proves nothing, unless you 
prove that they are, of necessity, included in the word ‘ per- 
sons’ whenever or wherever used. That they are so, no one 
will contend. When the law says: ‘Any person, being of 
sound mind and of the age of discretion, may make a will,’ 
or ‘any person having arrived at the age of majority may 
marry, the word ‘person,’ there, certainly does not include 
corporations. Again, any State of this Union may, if it 
pleases, forbid a foreign corporation to enter and do business 
within its borders. This is undisputed. Yet it 1s equally 
undisputed that the same State ~ no power to say what 
persons shall and what shall not enter it. So, to prove that 
corporations are persons, Is to prove nothing, for, after all, it 
remains to decide whether they are persons, within the mean- 
ing of the word as determined by the connection in which it 
is used, 

‘l have endeavored to show that, in the very nature of 
things, the Fourteenth Amendment could not have intended, 
or have accomplished, the result of making corpors amg the 
equals of human beings. The same conclusion has been 
reached by deciding that corporations are not persons within 
the meaning of the amendment. 

* Justice Woods, of the Supreme Court of the United States, 
delivering the opinion in the case of The Insurance Company 

The City of New Orleans, 1 Wood, 85, said: 

‘The word ‘person’ occurs three times in the first section, 
in the following connections: ‘All persons born or natural- 
ized in the United States;’ ‘nor shall any State deprive any 
person of life, liberty, or property, etc.; ‘nor shall any State 
deny to any person within its jurisdiction the equal protec- 
tion of the laws.’ The complainants claim that this last 
el; AUSE applies to corporations—artificial persons. 

“Only natural persons can be born or naturalized; only 
naturalized persons can be deprived of life or liberty; so 
that it is clear that artificial persons are excluded from the 
provisions of the first two clauses just quoted. If we adopt 
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the construction claimed by complainants, we must hold 
that the word ‘person,’ where it occurs the third time in this 
section, has a wider and more comprehensive meaning than 
in the other clauses of the section where it occurs. This 
would be a conclusion for which we find no warrant in the 
rules of interpretation. The plain and evident meaning of 
the section is that the persons to whom the equal protection | 
of the law is secured, are persons born or naturalized or en- , 
dowed with life and liberty, and consequently natural and | 
not artificial persons. 

“The same decision was made by the Supreme Court of 
California in the case of Central Pacific Railroad Company v. 
The State Board of Lqualization, 60 Cal. 35 

‘lam aware that these decisions are not binding on this 
Court. I contend that they are correct on principle. And | 
conclude generally that, neither in matters of taxation nor 
in any other, is the State of California bound to treat corpo- 
rations as if they were human beings. Neither in matters of 
taxation, nor in any other, is it bound to impose upon them 
the same burdens only that it imposes upon human beings. 
Neither in matters of taxation, nor in any other, is it bound 
to afford them the same protection that it affords human 
beings. In fine, 1 reiterate the language which I used during 
the trial, that it is perfectly competent for the State, without 
violating the rules of justice or of the Constitution of the 
United States, to say that it will demand from a corporation > 
a tax of two per cent of the value of its property, and from | 
the individual a tax of only one per cent upon the value of his. 

* But, really, if your Honors please, the foregoing discus- 
sion is not indispensable. It is only the magnitude and dig- 
nity of the case, and the fact that these matters have been 
discussed in the opinions heretofore delivered by you, which 
warrant the long trespass that I have made upon your pa- 
tience. Were this an ordinary case it could be disposed of, it 
seems to me, upon much narrower grounds. ‘These grounds 
I now propose to examine. 

“Even of those who adhere to the notion that it is the prop- 
erty which is taxed, no one denies, or presumes to deny, that 
it is perfectly competent for the State to make classes for 
purposes of taxation. ‘Take an ordinary case of classification: 

Man is the equal of his fellow-man. He should bear, asa 

man, no greater burdens than are imposed upon his neigh- 

bor. And yet, the State says to the young man in the prime 

of life: * You shall bear a capitation tax; you shall pay a poll  - 
tax.’ It says to the same being, in chil lhood: ‘You need 
not bear this tax.’ And it says to the same, in the decline of 
life: ‘ You, also,are exempt.’ There is a classification of men, 
by virtue of what? By a very wise discrimination, a discrim- 
ination which a moment’s reflection points the wisdom of. 
So, the State may classify vocations. It can say: tailors shall 
pay a tax of one hundred dollars per annum if they wish to 

‘arry on the business of tailoring, but shoemakers need not. 
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There is a classification imposed upon pursuits, both of which 
are perfectly legitimate. So, the State may classify property. 
It may say that property which it is the policy of the State 
to encourage the ownership of, shall be classified among ex- 
empt property; and property from which great private reve- 
nues are derived, or property which it 1s the policy of the 
State to discourage the ownership of, shall constitute another 
class and bear the burdens of taxation. Might not the State 
of California say, in view of the fact that there is in this State 
a large area of swamp land and a large area of desert land 
which it is the policy of the State to encourage the recla- 
mation of: ‘We decree, in our sovereign will, that we will 
encourage that reclamation by exempting those lands from 
taxation, although we demand a tax from the rest of the 
property of the State?’ Or, might not the State say: ‘Swamp 
lands shall bear only one half of the rate of taxation that 
arable lands bear. They shall both be valued alike at their 
actual value, but the swamp lands shall bear only one halt 
of the tax that wheat land bears, and the desert land shall 
bear only one third of the tax that vineyard land bears?’ 

“ Beyond question, the State, prompted by its own wisdom, 
guided by its own policy, may make this classification; and 
noone could deny that it is a lawful exercise of authority, or 
contend that it thereby contravened the law, which says that 
all men must be equal, and shall receive the equal protection 
of the laws. 

“The State may also create a distinction even in the same 
kind of property. Suppose the State should adopt the policy 
of discouraging an excessive indulgence of Sannaion and 
should say to the citizen who owns only one horse and car- 
riage that he should pay no tax, and to him who owns two 
horses and a carriage that he should pay one hundred dollars 
of tax, and to him who owns four horses and two carriages 
that he should pay one thousand dollars of tax. Such laws 
are common. Their validity has not been disputed. Or, 
suppose the State should desire to frown upon the excessive 
and dangerous accumulation of wealth, could it not say to 
persons whose income does not exceed five hundred dollars 
per annum, that they should pay no tax; and to persons 
whose income exceeds five hundred dollars, but does not 
exceed five thousand, that they should pay one per cent; 
and to persons whose income exceeds five thousand dollars, 
but not fifty thousand, that they should pay two per cent; 
and to persons whose income exceeds fifty thousand dollars, 
that they should pay ten per cent. Could not the State say 
so? Might this not be dictated by a wise policy? At all 
events, would any man question the exercise of sovereign 
authority in the making of such laws? The State, within its 
legitimate sphere of action, is sovereign In matters of taxa- 
tion; and these instances do not contravene the rule of equal- 
ity of burden among men. There would be, in each case, a 
something to classify—a something to distinguish each from 


the other. It would not be a mere invidious and arbitrary 
discrimination. 

“The State can cl issify property when owned and used by 
a corporation, from the very fact that it is owned and used by 
a corporation. ‘The very facet that the property is a corpo- 
rate agency, held by virtue of a franchise granted by the 
State, is, in itself, an element that enters into the property, 
and distinguishes it from other property. ‘That feature alone 
affords a basis for classification. All that is required in 
classification is, that there shall be no invidious distinction; 
that there shall be no burdens imposed upon a man, or his 
property, which he can justly say are imposed upon him from 
spite, or malice, or ill-will, or because his color differs from 
that of another man, or because his nationality differs from 
that of his more favored neighbor. Wherever there is found 
in the property an element which is not common to other 
property, that alone may afford a proper basis for classifica- 
tion. It is for the State to determine whether that element 
is, in itself, sufficient to constitute that basis. 

‘Now, I say that, as in the property owned and used by a 
corporation, there are, of necessity, infused and inseparably 
commingled certain rights and privileges which do not ac- 
company property owned by individuals, the State may say 
that this property, so interblended with these rights, im- 
munities, franchises, and privileges, shall be classified in one 
class, and that other property, stripped of these rights, 1m- 
munities, privileges, and franchises, shall constitute another 
class. There is no invidious distinction in that. There is a 
distinction in the nature of things between the right of prop- 
erty in one case and in the other; and the State, in its wis- 
dom, may say whether it shall so classify it. 

‘Now, if it be conceded, that property held and used cor- 
porately, by virtue of a franchise derived from the State, may 

ve Classified for purposes of taxation, what is there of difh- 
culty in this case? What remains of this case? What brings 
us here? The State seeks to recover from these defendants, 
a corporation, a tax levied upon property which they have 
acquired and still own and use in the exercise of franchises 
granted by the State. This is an action brought against a 
railroad corporation operating a road in more than one 
county to recover from it a special tax, a special oer ge 
which I shall concede, for the purpose of the argument, i 
not similarly imposed upon any other kind of prope a 
But, if the State may classify property used by virtue of a 
franchise into one class, and say that it shall bear a tax of 
two per cent, while other property bears a tax of but one per 
cent, what is there left for these defendants to complain of? 
“But, it is said the distinction in this case is this: That in 
the case of property of a private individual—in the case of 
property of a farmer, for instance—if the farm be mortgaged, 
the valuation that is taxed to the farmer, to the mortgagor, 
is the residuary interest after you have subtracted from the 
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land the value of the mortgage; but in the case of a railroad 
company, you assess the whole road and make no deduction 
for the mortgage. In this, it is claimed, there is an unjust, 
invidious discrimination. 

“| have endeavored to show, in the course of this argu- 
ment, the policy and the wisdom which may have dictated 
these provisions of the Constitution. but, independent of 
that, if we admit that railroad property, property actually in 
use by the railroad, the roadway, the rails, the rolling stock, 
may be classified and taxed five per cent, while other prop- 
erty is taxed only one per cent, how can we deny the propo- 
sition that the State may make of that property a class from 
which a certain deduction in the valuation shall not be 
made, though it is made upon the property of other persons? 
[f you admit that the rate might be doubled or trebled upon 
this class of corporate property, by what principle do you 
contend that the valuation may not be doubled or trebled, or 
that there may not be a special classification as to the mode 
of vi aluation in the one which is not applicable in the other? 

“Why the State should be taxed with injustice in pursuing 
such a course, | confess myself unable to perceive. The 
State simply says to these defendant corporations: ‘The 
right to hold, use, and enjoy this property corporately you 
derive from the State. That right may be of little or no 

value; it may be that, to-morrow, you could operate this 
road as partners; it may be that you could operate it as indi- 
viduals. But, you have not chosen todo so. You stil! choose 
to remain a creature of the State, deriving your right to hold 
and operate this road as a fri anchise from your sovereign. 
Now, you are the judges of what is best for you. You choose 
to remain a corporation and to use this property corporately, 
and we classify the property because it is used corporately 
und not otherwise. Wedo you no injustice. Disincorporate 
to-morrow, relinquish the right to use this property corpo- 
rately, and we will not levy this tax. Disincorporate, if it 
is just as profitable to operate the Southern Pacific Railroad 
as individuals, and we will tax it as we do the property of 
individuals,’ 

“These defendants may escape, by a very simple process, 
the whole of these very heavy, harsh, and discriminating 
burdens which they complain of. Let them disincorporate— 
give up the corporate franchises derived from the State. The 
State will then demand nothing more from them than it 
does from me or anybody else. But they shall not have and 
enjoy what no individual has and not pay for it. 

‘But the proposition that has been urged most strenuously 
in these cases is that, while it is not disputed that the prop- 
erty, immediately used by the railroad in its operation, may 
be classified, yet, there is property in this corporation which 
is not specially devoted to the use of the railroad as a rail- 
road; there are farming and grazing lands; and, as regards 
these lands, they cannot be classified by their use, and yet, 
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the State has made a discrimination against them. As | 
understand the argument on that point, it 1s this: Conced- 
ing that the property immediately used for the operation of 
the railroad is classified by its use, and that it may be made 
to bear a special burden, either in the rate of the tax or the 
valuation—in other words, that no deduction for mortgage 
may be made upon it—still, say the defendants, we have 
other property, farming and grazing lands, not immediately 
used for railroading, and, therefore, not classified by their 
use; and upon these lands you have imposed a burden not 
imposed on other lands similarly situated. You have, there- 
fore, made an unjustifiable classification. 

‘The argument concedes, for the nonce, that the Consti- 
tution-makers might have made all strictly railroad prop- 
erty a class; but, “because they have mingled in with this 
property, which they could thus classify, other property, 
which, it is assumed, they could not classify, nel the 
whole tax falls, as well that upon property which might be 

classified, as that upon the property which might not. That 
is the argument as I understand it. 
“In answer to the argument, I say, in the first place, that 
| it is not denied by the defendant corporations that they have 
acquired these lands in the exercise of the corporate powers , 
: granted by the State. It is admitted that they are corporate 
: property. They are acquired by virtue of a franchise. They 
are held and used by virtue of a franchise. Being corporate + 
| property, held and used in the exercise of a franchise, they 
| are, from that fact alone, susceptible of classification, as such. 
This I have heretofore endeavored to demonstrate. 
| “ But, is the fact upon which defendants’ argument is based 
| true? Can it, in point of law, be true? The defendants are 
| strictly railroad corporations—incorporated and organized as 

such. Can they, then, own property in no way connected 
| with the railroad business? ‘The defendants, in their answer, 
| say: 
| ““The lands mentioned in the preceding subdivision are 
not and never have been in any way connected with the rail- 
road business of the defendants. They are agricultural and 
grazing lands, held, owned, and used for farming and grazing 
purposes,’ 

“[ deny, if your Honors please, that it is in the power of 
these defendants to acquire or use corporately any property 
beyond the limits which the State has fixed for their acqui- 
sition. The State has said to these defendants that they | 
should acquire no lands except such as were connected with i r 
their business as a railroad. The State has not given them 
the privilege of a corporation for farming, nor for grazing. 

It has constituted them a railroad corporation; and all that | 
they own, all that they have or acquire, must, in some man- | 
ner, be connected with that business and made in some | 
manner subsidiary to it. Whatever lands they, as corpora- 
tions, acquire, be they grazing or farming lands, they acquire 
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py virtue of the permission of the State and the franchise of 
the State extended to them, enabling them to acquire lands 
for the purpose of building and operating their road, or 
helping to build and operate it. 

“ But, were it true that these farming and grazing lands are 
not susceptible of classification, does it follow, because they 
are classified with other property which is classifiable, and 
the whole is taxed together, that the whole tax is void? I 
should say, if your Honors please, invoking those rules by 
which a and constitutions are upheld rather than over- 
thrown by the codrdinate branch of the government, the 
judiciary, that, if the Legislature had the right to do one 
thing, but not two things, and it has attempted at the same 
time to do both things, that we should hold their action 
effectual as to that thing which was not beyond their power, 
though ineffectual as to the other. I should say that we 
should not destroy the Act altogether, when the good and 
the bad are clearly divisible; but, on the contrary, hold it 
good as to that thing which was within the province of the 
Legislature. Concede, for the purpose of argument, that, as 
to these grazing and farming lands, it was beyond the power 
of the State to classify them for purposes of taxation. Still, 
[ would answer: We are not seeking, here, to collect a tax 
against these grazing and farming lands. We are demand- 
ing nothing from them. We are demanding a tax from 
strictly railroad property, which, it is not denied, is, in itself, 
capable of classification. If, in the assessment of their farm- 
ing and grazing lands, these defendants have been wronged; 
if they have submitted to a burden, a tax, that they might 
well have avoided, that is no concern of ours here. Their 
past grievances are not the business of this present inquiry. 

“Suppose, if your Honors please, that the law of Pennsyl- 
vania, which imposed a tax on railroad gross receipts, and 
there by classified railroads for the purposes of taxation to 
that extent, had imposed a similar tax upon the farming and 
grazing lands of the company, situated precisely as the farm- 
ing and grazing lands here are said to be, would the whole tax 
be void? Ifthe Pennsylvania Company, having already paid 
the alleged illegal tax upon its farming and grazing receipts, 
were sued for the confessedly legal tax upon its railroad 
receipts, could they defend against the latter tax? So, if the 
State of California should to-morrow pass a law that all 
bonds held in the State, United States bonds as well as mu- 
nicipal bonds, should be taxed at one per cent of their value, 
should the whole tax fall, when the class of bonds which are 
legitimate subjects of taxation can be so readily segregated 
from the class that is not? Or, should the Constitution of 
the State say that the homestead of a widow should be exempt 
from taxation, and the Legislature should pass a law taxing 
that as well as the other property of the widow, why might 
not the Court hold that the tax imposed upon the homestead 
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was improper, and retain the tax which was put upon the 
balance of the property? Why destroy the whole statute, 
when the vicious part can be so readily eliminated from that 
which is confessedly good? 

“A striking illustration and application of the proposition 
that | am now trying to establish is found in the case of the 
State Freight Tax, the Pennsylvania case. There, the State 
of Pennsylvania had passed a law imposing an Indiscrim- 
inate tax upon all the freight carried by railways in Penn- 
sylvania. Now, the State could constitutionally impose the 
tax upon freight received for carriage wholly within the 
State, but not upon freight received for carriage to or from 
any part outside the State. Did it follow that the whole tax 
was void? No; the good was separated from the bad. 

‘Permit me to read the epitome of the case from this opin- 
ion of Justice Miller in Stanley vs. The Supervisors, in 105 

S., because it sets forth clearly and distinctly the point 
that I am now addressing myself to. The Court said here: 
‘The case of the State Freight Tax, 15 Wallace, 232, arose out 
of a statute of Pennsylvania which attempted to impose a 
tax on commerce forbidden by the Constitution of the United 
States. The Act imposed a tax upon every ton of freight 
earried by every railroad company, steamboat company, and 
canal company doing business within the State. The rail- 
road companies who contested the tax presented a statement 
which separated the freight transported by them between 
points solely within the State and limited to such destina- 
tion, and that which was received from or carried beyond 
those limits. This Court held the latter to be void asa tax 
on interstate commerce, and did not declare the whole tax 
or the whole statute void. It said: It is not the purpose of 
the law, but its effect, which we are now considering; nor is 
it at all material that the tax is levied upon all freight, as 
well that which is wholly internal as that embarked in Inter- 
state commerce. The conclusion of the whole is that, in our 
opinion, the Act of the Legislature of Pennsylvania of August 
25, 1864, so far as it applies to articles carried through the 
State, or articles taken up in the State and carried out of it, 
or articles taken up without the State and brought into it, is 
unconstitutional and void. The same language is repeated 
in Mrie Railway Company vs. Pennsylvania, decided at the 
same time. Both cases were remanded to the State Court for 
further proceedings in conformity with the opinion, which 
could only mean to enforce the tax on transportation limited 
to the State, and not on interstate commerce. This is a 
clear case of distinguishing between the articles protected 
by the Constitution of the United States and those which 
were not, though nothing in the language of the statute au 
thorized any such distinction.’ 

“ Here, then, by the same statute, by the same law,a tax 
was imposed, in lump as it were, upon the freight of the road. 


“T submit that this is a parallel case to the one at bar. 
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There, the State imposed an indiscriminate tax, part good, 
part bad. The taxpayer came into Court and showed what 
part was good and what part bad—what part the State could 
impose,and what not. The Supreme Court said that, although 
the tax was a unit, yet, as the good could be readily segre- 
gated from the bad, they would leave the good to stand and 
simply eliminate the bad. So, I say here, if we grant that 
the tax on the farming and grazing lands is bad, still, as the 
tax on the railroad is good, the latter shall stand though the 
former fall. 

“ But, even granting, if your Honors please, that the whole 
of our system of taxation, as applicable to these defendants, 
is bad, upon its face, because it does not permit them to make 
a deduction for mortgages, which other property owners are 
permitted to make; granting that it is so, even as to this 
strictly railroad property—granting all that, it does not follow 
ipso facto that the tax is void. The defendants assume that 
that conclusion inevitably follows. They take it for granted 
that if the law, upon its face, denies to the defendants the 
right to deduct a mortgage from the valuation of their prop- 
erty, while that deduction is permitted to other property 
similarly situated, that this is, in itself, an unjust, unconsti- 
tutional discrimination; that the system is bad, and, there- 
fore, the tax is void. I deny that conclusion. 

“The law which denies to the defendants the right to 
deduct this mortgage, if it contain a vicious principle, holds 
it as the cloud the thunder. Before the defendants can com- 
plain, the bolt must have fallen upon them. ‘The defendants 
cannot complain of the mere system of taxation. They can- 
not complain of an injurious discrimination in the system, 
unless the facts of the particular case before the Court show 
that they are brought under the injurious effect of the sys- 
tem. They cannot complain unless, according to the judg- 
ment of the Court upon the specific facts before it, they are, 
in point of fact, injured. Their redress lies not against the 
system, but against the operation of the system. Courts do 
not annul laws because they are bad in the abstract, but 
because, in the concrete instance before the Court, they work 
injustice. Courts administer the law no further than the 
limits of the particular facts before them. 

“This principle I find best stated in De Tocqueville. I 
read from the first volume, page 165 of the Paris edition of 
i864. There the learned author says: ‘The second charac- 
teristic feature of the judicial power is that it pronounces 
judgment upon particular instances and not upon general 
principles. A Judge may still remain within the proper 
limits of his special province, though, in deciding a particu- 
lar case, he indirectly destroys a general principle; from the 
fact that each individual application of this principle being 
similarly affected, it results that the principle itself, in the 
end, becomes inoperative. If the Judge should directly 
attack the general principle and destroy it, without having 


ce OY, ote mg: ee ee ee - . — , Le eA ee LE Sete MS = at oe Sh oe wr 
i; 3 e i ee Re a eit F i A . #8 ” es | MN Ye oe 
nee . s: “Ei a ee ee a ; A \ * 

wd hecrede ee ce, é : 


epg? 
en Ob wisi 


before him a case calling for its application, there he would 
transcend the bounds within which, by common accord, he 
has been contined. He may thus become something more 
important, more useful, perhaps, than a magistrate; but he 
would cease to be a representative of the judicial power.’ 

“T read this because it is an admirably clear statement of 
a principle which | do not, for a moment, suppose any law- 
ver would question. To give an illustration of what I mean, ~ 
when I say that it is not sufhicient that the law be bad, that 
it be an attempt to do something wrong, but that, to give 
title to legal redress in the particular: instance before the 
Court, wrong must, in point of fact, have been inflicted by 
the law, I will suppose this case: Suppose the State of Cali- 
fornia should to-day be mad enough to enact that any person 
convicted of larceny should be fined, not to exceed a thou- 
sand dollars, and, if the culprit were a negro, he might, in 


addition, be imprisoned not to exceed one year. Suppose | 
that a negro should be brought up and tried for larceny, | 
found guilty, and thereupon sentenced to pay a fine of five , | 


hundred dollars. Suppose that, on habeas corpus, he moved 
for his discharge, upon the ground that the law made a pal- 
pably injurious, unjust, and invidious discrimination against 
him, and was, therefore, an undoubted, unmistakable denial 
of the protection of the Fourteenth Amendment of the Con- 
stitution of the United States. What would your Honors 
answer to the application. Doubtless, your answer would 
be: ‘Granted that this law is bad, in its intent: granted that 
the Legislature that passed it was ignorant of the plainest 
dictates of duty, yet you have not been injured by the law. 
In point of fact there has been no discrimination. Were 
you a white man, were you of the favored class from which 
you are by this law attempted to be discriminated, you 


. . . . , 
might well have been punished, just as you are punished | 
now. The evil feature of the law has not injured you.’ 

“No clearer illustration of the principles for which I am 
now contending can be found than the case from which | 


have already read in 105 U.5S., the case of Stanley vs. The Su- 
pervisors. Weall know that the States, at an early day after ( 
the war, attempted to tax National Bank shares. We all 
know that such taxation was unconstitutional. Weall know 
that it was so declared by the Supreme Court of the United 
States, because it was a tax upon a Federal agency. We all 
know that there was an Act of Congress granting States per- 


mission to tax National Bank shares, upon condition that : 
they should tax them at the same rate as they did other mon- ‘ 
eyed capital in the State. Now, with that explanation, if 
your Honors please, the application of this case becomes | 
apparent. TheState of New York passed a law in pursuance 


of this permission granted by Congress, in which it said 
that, as to other moneyed capital, the taxpayer might deduct 
his debts from it, but, as to bank shares, they should be 
assessed without any deduction. The Supreme Court had 


already decided, long before this case, that that was a viola- 
tion of the principle of the permission given by Congress; 
that it was Be taxing the wal 3 shares of the National Banks 
at the sume rate that other capital In the State was t: axed. 

“Now, I read from Justice Miller 's opinion, page 305: *The 
ground of this recovery was that the statute of New York 
under which the shares were assessed was void, because it 
did not permit the shareholder to make deduction of the 
amount of his debts from the valuation of his shares of stock 
Mn ASC ertaining the amount for which they should be taxed. 

Now, says the learned Justice: ‘Accepting, therefore, as 
we must, the Act of 1866 as construed by the Court of Appeals 
of New York as not authorizing any deduction for debts by a 
shareholder of a National Bank, is it, for that reason, abso- 
lutely void? What is there to render it void as to a share- 
holder in a National Bank who owes no debts which he can 
deduct from the assessed value of his shares? ‘The denial of 
this right does not affect him. He pays the same amount of 
tax that he would if the law gave him the right of deduction. 
He would be in no better condition if the law expressly 
authorized him to make the deduction. What legal interest 
has he in a question which only affects others?. Why should 
he invoke the protection of the Acts of Congress in a case 
where he has no rights to protect? Is a Court to sit and 
decide abstract questions of law in which the parties before 
it show no interest, and which, if decided either way, affect 
no right of theirs? It would seem that if the Act remainsa 
valid rule of assessment for shares of State Banks and for 
individual bankers, it should also remain the rule for share- 
holders of National Banks who have no debts to deduct, and 
who could not, therefore, deduct anything if the statute con- 
formed to the requirements of the Act of Congress. It 1s very 
difficult to perceive why the Act of the Legislature should be 
held void any further than when it affects some mght con- 
ferred by the Act of Congress lf no such right exists, the 
delicate duty of declaring by this Court that an Act of State 
legislation is void is an assuinption of authority uncalled for 
by the merits of the case, and unnecessary to the assertion of 
the rights of any party to the suit.’ 

“The learned Judge then quotes the decision in the case 
of the State Freight Tax, which | have already referred to, 
and goes Ol to say: 

‘But, in a review of the cases in this Court on this subject, 
Austin vs. Aldermen, 7 Wallace, 694, will be found most nearly 
to resemble the one before us. It related to the same matter 
of the invalidity of a statute of a State taxing shares of the 
National Banks as being in conflict with the Act of Congress. 
That Act said that such taxes might be assessed at the place 
where said bank was located and not elsewhere. The statute 
directed the assessment and taxation of the shares at the 
place where the owner resided. Austin, having contested 
the tax on his shares in the Courts of the State, unsuccess- 
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fully, brought the case here by writ of error. This Court 
declined to enter upon the question of the validity of the 
statute, because the case did not show that he was taxed on ° 
his shares in any other place than that where the bank was 
located. The argument of counsel in the case before us Is 
that any tax, or a tax, on any person, on account of his bank 
shares, is void, because the whole of the New York statute is “~ 
void. If the argument is sound, it was equally applicable to 
Austin’s case, in which the statute, which made no limitation 
of taxation to the place where the bank was located, must 
have been held void under any principle which would wholly 
invalidate the statute of New York, because the latter did 
not allow the deduction of the owner’s indebtedness from 
his shares. And if in that case the Massachusetts statute was 
utterly void as to National Bank shares, then the tax on 
Austin’s shares in Boston was void, and he had a right to be 
protected against the unconstitutional statute. The Court 
evidently went upon the principle that the statute was only 
void as against the Act of Congress, in cases where some one 
was injured by the particular matter in which there was such 
conflict. The case seems to us directly in point.’ 

“Then, says the learned Judge: ‘This is a distinct and 
separable principle. When the shareholder has no debts to ' 
deduct, the law provides a mode of assessment for him, which 
is not in conflict with the Act of Congress, and the law, in 
that case, can be held valid. Under the decision in Austin vs. 

Aldermen, itis valid as to him. If he has debts to be deducted, 
the case of People vs. Weaver, 100 U.S., shows that, in taking 
the steps which this Court has held he may take, he can 
secure that deduction, and, when secured, the rest of the law 
remains valid. In other words, in such a case, so much of 
the law as conflicts with the Act of Congress, in the given 
case, is held invalid, and that part of the State law which is 
in accord with the Act of’ Congress is held to be the measure 
of his liability. There is no difficulty here in drawing the 
line between those cases to which the statute does not apply 
and to those to which it does between the cases in which it 
violates the Act of Congress and to those in which it does 
not. ‘ihere is, therefore, no necessity of holding the statute 
void as to all taxation of National Bank shares, when the 
cases in which it is invalid can be readily ascertained on 
presentation of the tax. It follows that the Assessors were 
not without authority to assess National Bank shares: that, 
where no debts of the owners existed to be deducted, the 
assessment was valid and the tax paid under it a valid tax.’ 

“In the subsequent case, in the same volume, of the Avans- * 
ville Bank vs. Britton, the Court reiterated that proposition J 
and said: ‘The brief of counsel in this case, in various forms, 
repeats the idea that the bill was brought not so much to ! 
assert the rights of stockholders who may have been injured 
by the enforcement of the statute, as to obtain a judicial 
declaration of this Court that the Act is void, and the 
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attempt to tax the shares of the bank equally so. Having, 
in Supervisors vs. Stanley, rejected this proposition, and given 
our reasons for it, we shall not repeat them here.’ 

“In other words, if your Honors please, the parties cannot 
come into this Court, present the law to your Honors, abstract 
it from the facts of this particular case, and call upon your 
Honors to decide the abstract question that the law is void. 
Say these decisions: ‘Granting that the law, upon its face, 
shows a wicked purpose and intent, still vou must show by 
the facts of the case before the Court, that you have been 
injured by that law. Until you do so you have no standing 
in Court.’ 

“These defendants obviously appreciate, and have appre- 
ciated from the beginning, the force and cogency of the prin- 
ciples to which | advert. They well understand that they 
have no standing in Court, unless they can show that they 
have a mortgage which might have been deducted from the 
value of this property. That is the very basis of their case. 
Had they come in here and set out the obnoxious statute at 
length, but said nothing about their having a mortgage or 
showing that they were, in point of fact, in this particular 
case, injured by the law, then, by virtue of these principles, 
your Honors would have held a demurrer to their answer 
well taken. 

* Now, in the light of those decisions, I say to these defend- 
ants: When the railroad or other quasi-public corporation 
has no mortgage to deduct, then the law provides a mode of 
assessinent valid for them which is not in conflict with the 
Fourteenth Amendment. The law in that case can be held 
valid. Under the decision in ctustin vs. Aldermen it is valid 
as to them. The defendant must show that he is injured. 
[If he does not, then ‘the delicate duty of declaring by 
this Court that an Act of State Legislature is void is an 
assumption of authority uncalled for by the merits of the 
case, and unnecessary to the assertion of the mghts of any 
party to the suit. The Court will not sit and decide abstract 
questions of law in which parties have or show no interest, 
and which, if decided either way, affect no rights of theirs. 
If the defendant pays the same amount of tax that he would 
if the law expressly gave him the right of deduction, if he 
would be in no better condition, if the law expressly author- 
ized him to make the deduction, he has no legal interest in 
the question. He has no right to invoke the protection of 
the Act in a case where he has no rights to protect.’ 

“These general principles being established, | now proceed 
to inquire into their application to the facts of this particular 
case. The defendants must show that they have a mortgage. 
The defendants have shown that they have a mortgage, and 
have set it out. I call your Honors’ special attention to this 
clause in the mortgage of the defendants: 

“<The said party of the first part hereby agrees and cove- 
nants to and with the said parties of the second part, and 
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their successors in said trust, that it will pay all ordinary and 
extraordinary taxes, assessments, and other public burdens 
and charges which shall or may be imposed upon the prop- 
erty herein described and hereby mortgaged, and every part 
thereof; and the said parties of the second part, the survivors 
of them,and their successors 1n said trust, or any one or more of 
the holders of such bonds may, in case of default of said party 
of the first part, in this behalf pay and discharge the same ~ 
and any lien or incumbrance upon said property which may 
in any way, either in law or equity, be or become in effect a 
charge or lien thereon prior to these presents, or to which 
this mortgage may be subject to, or subordinate, and for all 
payments thus made, the party so making the same shall be 
allowed interest thereon at the rate of seven per centum per 
annum, and such payments, with the interest thereon, shall 
be and are hereby secured to them by these presents, and 
declared to be payable and collectible in the same sort of 
curreney or money wherein they shall have been paid, and 
the same shall be payable by the said party of the first part 
to the said parties of the second part upon demand in trust 
for the party or parties paying the same, and may be paid 
out of the proceeds of the sale of said property and franchise 
hereinbefore described.’ ’ 
“This is the mortgage. This is one of the covenants of the 
mortgage which these defendants have adduced, in order to 
prove to the Court that they are injuriously affected by the ~ 
system under consideration. Now, in view of this covenant, 
I say: What interest have they in the question as to whom 
this land shall be assessed? Whether it be assessed in two 
parcels or in one, whether it be assessed to John Doe or Rich- 
ard Roe, or a dozen others, however it is assessed, into how- 
ever many minute fragments it be subdivided, whether it be 
assessed in lump or in parts, they have, by this solemn con- 
tract, bound themselves to pay the tax upon it and the whole 
of it. Not only have they done that, but they have agreed 
that they will pay all liens, all incumbrances, all charges 
which shall be imposed upon this property. The taxes of the 
State are a lien upon the property—a charge upon the prop- 
erty. ‘This charge, this lien, they themselves have agreed to 
discharge. Practically, therefore, how are they injured? 
How are their rights affected by the fact that the State has 
not deducted this mortgage, or, rather, has not assessed this 
mortgage interest separately when it assessed the property? 
“Had they been a private individual, how would this , 
property have been assessed? The property would have been 
assessed in two parts—one part to the owner of the fee, the ° 
remainder to the owner and holder of the mortgage. The 7 
whole property, and no more, would be assessed, only it would : 
be assessed in fragments, and the tax, instead of being col- ] 
lected from one source, would be collected from two sources. 
Now, | say to these defendants: ‘Supposing that that had 
been done; supposing that the system of which you complain 
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had not been applied; supposing that your property had been 
assessed, the mortgage to the mortgagee and the residuary 
interest to the mortgagor, in two parts, and a tax had been 
assessed upon it, then, by the very terms of your mortgage, 
by the very terms of the instrument which you now invoke, 
by the very terms of the solemn covenant which you read to 
the Court, you yourselves would have paid the whole, every 
dollar, of that tax. How then are you injured in point of 
fact? The very instrument you produce to convince the 
Court that you are injured, shows that you are not. The 
poison which you hold to your lips contains its antidote. 
Are you called upon, to-day, to pay one dollar more of taxes 
than you would have had to pay under the system under 
which you say you ought to be taxed? No. You pay the 
same tax and no more. You bear the same burden. You 
can only claim that you would be injured by asserting that 
you yourselves would be guilty of the dishonesty of violating 
a solemn stipulation of your contract. If you are just. if you 
obey the law, if you conform with the provisions of that stip- 
ulation, you pay the same tax,and no more, that 1s demanded 
from you to-day.’ 

“The injury to these defendants, by this alleged obnoxious 
and pernicious system is, if it exists at all,a mere imaginary, 
a mere theoretical, a mere abstract injury. In point of fact, 
no man of sense can say that they are hurt. 

“This being so, did | entertain the hope that, by any appeal 
of mine, | could induce vour Honors to reverse your former 
judgment, l would call upon you to decline the exercise of 
an unnecessary jurisdiction. I would call upon you to de- 
cline, in the present exasperated state of public feeling, to 
pronounce a merely irritating decree, not needed for the pro- 
tection of the substantial rights of any one. I would call 
upon you, in the language of that august tribunal whose 
decisions you are sworn by your oaths of office to obey, to 
decline the delicate duty of declaring that the Constitution 
of this sovereign State is void, where your decision Is an 
assumption of authority uncalled for by the merits of the 
case, and unnecessary to the assertion of the rights of any 
party to the suit.” 


It was further contended, on behalf of the plaintiffs in 
error, in the Court below, by Hon. A. L. Rhodes, as follows: 


“Having presented to this Court, on the hearing of the 
case of San Mateo vs. 8S. P. R. RR. Co., the legal propositions 
upon which, in my view, the solution of the Federal questions 
depend; having again presented them to the Supreme Court, 
and argued them at length, I shall content myself with stat- 
ing those propositions, and arguing, to limited extent, only a 
few of them. 

“1. The defendant is not a Federal instrument or means, 
as defined in MeCullock vs. Maryland, 4 Wheat. 316; Weston 
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vs. Charleston, 2 Pet. 449; Osborn vs. U. S. Bank, 9 Wheat. 738, 
and cannot claim any exemption from taxation by the State, 
on that ground. 

“2. The defendant does not possess a Federal franchise. 
[t occupies merely a contract relation with the United States 
as does a person who contracts to carry the mails in a stage 
coach, or one who agrees LO supply a military post with grain. 

“3. The defendant does not possess a Federal franchise. 
The defendant, by the very nature of its being, is incom pe- 
tent to receive such a franchise. It can enjoy only the powers 
and capacities given to it by its creator. 

“4. If it does possess a Federal franchise, that franchise 
was not assessed by the State Board. It will be presumed, 
until the contrary be shown, that the State Board discharged 
its duty, according to law. 

“5. The possession, by the defendant of a Federal fran- 
chise, does not preclude the State from taxing all of the 
defendant’s property, including its franchise derived from 
the State. 

“6. Corporations are not embraced within the last clause 
of the first section of the Fourteenth Amendment of the Con- 
stitution of the United States, which prohibits a State to deny 
to any person within its jurisdiction, the equal protection of 
the laws. 

“7. Should it be held that corporations are persons within 
the meaning of that provision, then on the same grounds 
that the defendant presents, natural persons can rightfully 
demand and enjoy all the special rights, privileges, and im- 
munities granted to corporations- -and thus corporations are 
virtually eliminated, or all persons in effect become corpora- 
tions. 

“8. The State possesses the power to alter, amend, or repeal 
any provision of the charter of corporations, or of any class 
of them. In this respect it makes no difference whether the 
provision which is sought to be altered, amended, or repealed 
is a contract, coming within the power reserved by the State, 
in the formation of corporations; or is one of the class of pro- 
visions which the State always possessed the power to alter, 
amend, or repeal without the aid of the reserved power. 

“9. The defendant is not denied ‘due process of law’ by 
the mode adopted by the State for the assessment of railroad 
property. 

“10. ‘The law imparted to it all the notice of the assessment 
that any taxpayer can demand as a constitutional right. 

‘11. The power of taxation is an element of State sover- 
elgnty. It is essential to the existence of the State. 

“12. This sovereign power of taxation comprehends the 
use of all the methods of taxation known to the laws of a 
State, whose constitution or statute provides for equality in 
taxation. 

“13. The clause of the Fourteenth Amendment providing 
for the equal protection of the laws, was not intended to have, 


and does not have, any application to the administration of 
the revenue laws of a State. 

“14. A franchise is property, and is so declared to be by 
the State Constitution; and, therefore, it is taxable within 
the State, unless the Federal Constitution prohibits it. 

“15. The provision of the State Constitution declaring 
that mortgages, deeds of trust, etc., are, for revenue purposes, 
deemed to be interests in the property affected thereby, and 
that such interests shall be taxed to the owners thereof, and 
that the remaining interests in the property shall be taxed to 
the owners thereof, is not in any proper sense a deduction 
from the value of the property—but simply a division of the 
property into two or more parcels for the purpose of taxation. 

“16. The State has an uncontrollable discretion in the clas- 
sification of property for the purposes of taxation. And, in 
this regard, it makes no difference whether classification is 
the purpose or merely the result of the law. 

“17. The State may assess several parcels of property to- 
gether as a unit.- All the property of a railroad company 
may be so classified and assessed. 

‘18. If such a system in its operation doés not result in 
double taxation on property, there is no legal cause of com- 
plaint, on the ground that the assessment is not made to, or 
distributed among, the several persons interested in the 
property. 

The revenue system, provided by our Constitution, is 
taxation upon property, except so far as Sections 11 and 12 
of Article XIITL authorizes taxation of incomes, and polls and 
license taxes, 

“20. It is not material, In view of a provision requiring 
equality In taxation, to whose name property, or the several 
interests therein, are assessed, nor even whether assessed to 
the name of any person. No valid objection could be made 
to a law requiring al] property to be assessed to unknown 
owners. Where the rate of the tax is the same upon all 
property, the only inquiry is, whether the property is sub- 
Je cted 1 » duplicate taxation, exce pting only the cases where 
the st sisi expre ssly directs the “pi, rty to be: assessed to the 
person or persons bearing a particular relation to the prop- 
erty. 

‘21. No valid objection can be made to a revenue system 
because it provides for the assessment of property of a speci- 
fied class as a upit—such as railroads operated in more than 
one county. 

‘Nor because it provides for the assessment of such prop- 
erty, by a State Board, while providing for the assessment of 
all other property by a County or ‘Township Assessor. 

‘Nor because it provides that the property of quasi-public 
corporations shall not, for the purposes of assessment, be 
divided into two or more portions, represe nting the re spec tive 
interests of the mortgagors and the mortgagees, while it pro- 
vides for such a division of other property. 
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THE POWER OF THE STATE TO ALTER, AMEND, OR REPEAL 
CHARTERS OF CORPORATIONS, 


| “While recognizing the clearness and force of the analysis, 
| by one of the counsel for the defendants, of the constitutional! 
| reservation of the power to alter, amend, or repeal the char- 
ters of corporations, the argument deducible from his propo- 
sitions will not assist in solving the question, whether the 
mode adopted by the State, for the assessment of this class of 
corporations, is an amendment of the charter, or if It 1s, 
whether it can be maintained. For, prior to any such reser- 
vation of power by the State, the power was always possessed 
by the State to amend or repeal any provision of the charter 
which did not constitute a contract. After the reservation 
of that power, every provision of the charter was subject to 
legislative amendment or repeal. 

“If the charter contained a provision respecting the taxa- 
tion of the corporation, or its property, that provision might 
be amended; and if the charter was silent on that subject, 
the charter might be amended by the insertion of such a pro- 
vision. Leaving out of view any limitation that may be 
found in the Constitution of the State respecting taxation, 
there is no more ground for saying that a charter cannot be ' 
amended, by the insertion of provisions fixing the rate of the 
tax, than there would be to say that the State had not the 
power to make a special provision in the charter for a speci- 
fied rate of taxation, or for exemption from taxation, as was 
done in numerous instances before the adoption of the con- 
stitutional rule requiring the creation of corporations by 
general laws. 

“It is contended by the defendants that the provision of 
the Constitution, in respect to the taxation of the property of 
quasi-public corporations, is not an amendment of the char- 
ters of such corporations, because it is found in the article 
respecting revenue. That cannot be a test. Neither the 
Constitution nor the statutes of this State can be construed 
by such a test. But, if that bea proper test, then it is insisted 
that by the application of it to Section 1 of the Fourteenth 
Amendment, corporations will be excluded; for it has many 
times been repeated that the purpose of that section was to 
secure protection to the persons who had recently been 
emancipated. . 

* Straude ,: oe Wi si Virginia, LOO LJ. Ss. 305. 
wi Virginia Vs. Ree DES, 100 []. Ss. 315 


“There would appear to be no difficulty in holding a law, 
providing the mode for the assessment of quasi-public cor- 
porations to be an amendment of their charters. 
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“THE DEFENDANTS DO NOT POSSESS A FEDERAL FRANCHISE. 


“The corporation Wis created by the State, and possesses 
and can possess only such rights, powers, etc., as its creator 
gave to it. It has no capacity to take any other or further 
right or power than such as was conferred by the law of its 
creation. ‘The charter is a /Jimitation as well as a grant of 
power. Should the United States attempt to confer upon a 
homestead corporation the power to issue its bill as money, 
we are confident that no one would uphold such an act. 
The grant by the United States of power to a State corpora- 
tion would destroy the uniformity of charters intended by 
our Constitution. The grant of the right of way or of lands 
to a corporation is not the grant of a franchise. Any private 
person could make such a grant of or over his lands, without 
subjecting himself to the imputation of having granted a 
franchise. 


~ THE POWER OF THE STATE TO PROVIDE DIFFERENT MODES 
FOR THE TAXATION OF PROPERTY. 


“In a State in which there is only one rate of taxation, 
and in which all the property within its jurisdiction is to be 
taxed according to its actual value, no valid objection can be 
found to a law which provides for, or results in, a classifica- 
tion of property for the purpose of ascertaining its value, as 
a convenient mode to aid inits assessment. The revenue 
systems of most, if not all, of the States, contain provisions 
by which property is classified, for that purpose; and they 
have not heretofore been thought to be beyond the power of 
the State. A law requiring personal property to be assessed 
annually, and real estate once in five years, is a classification 
of property for the purpose of assessment. 

“The provision of the Constitution of [llinois, a portion 
of which was under review in State R. R. Tax Cases, 92 U. 
S. 578, requiring the capital stock, including the franchise of 
corporations, to be assessed by a State Board, while requiring 
all the tangible property of the corporations to be assessed 
by local Assessors, is first a classification of property, as be- 
tween private persons and corporations, and is also a division 
of the property of corporations into two classes, one of which 
is to be assessed by the State Board, and the other by local 
Assessors. 

“A still further classification was produced by that system. 
Separate provisions were made for the assessment of the prop- 
erty constituting railroads; and such property was again 
classified, so that portions of the property used in operating 
railroads were assessed by local Assessors, while other por- 
tions and the franchise were assessed by a State Board. ‘That 
system is very fully stated in the report of the State R. R. 
Taxes, 92 U.S. 577. 
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“The Fourteenth Amendment cannot, by the most latitu- 
dinarian construction, be held to prohibit such classifications 
and different modes of assessment. 

“Should a State deem it politic, to require lands held in 
common, to be assessed to the several tenants in common, 
while requiring lands held under leases to be assessed to the 
landlords, without regard to the several interests of the ten- 
ants and subtenants, there would seem to be no constitu- 
tional objection to such provisions. <A provision, to the effect 
that railroad property, including the franchise, should be 
assessed as a unit, would seem to be equally free from objec- 
tion. 

“The policy and propriety of requiring a railroad, operated 
in more than one county, to be assessed as a unit, and by a 
State Board, instead of in parcels, and by county, district, or 
township Assessors, are too obvious to.require a word in their 
support, and the system seems to be equally free from all 
constitutional objections. 

“The property of quasi-public corporations has been ar- 
ranged in one class; and, in respect to that class, the Consti- 
tution provides that the property of such a corporation shall 
be assessed to it, without any division of the property, as 
between the corporation and the holders of a mortgage, deed 
of trust, etc., which may be a lien upon the property; while 
such, division is required to be made, in respect to property 
held by others than such quasi-public corporations. 

“No objection can be found to that classification that might 
not be made to any other which could be proposed or made, 
except the one which is so often and earnestly urged in these 
cases, and that is, that this Is a classification based on owner- 
ship; and this, it is claimed, operates as an invidious and 
unjust discrimination. 

“The power of classification being conceded, its exercise is 
not subject to revision or review, for, by the very nature and 
necessities of the power, it is based upon and involves the 
exercise of discretion. It 1s not claimed that under the guise 
of classification a provision of law which amounted to mere 
confiscation would be upheld. It is as well known to the 
judicial as to the legislative departments, that in the case of 
many corporations—such as railroad corporations—mort- 
gages and deeds of trust are executed to secure the bonded 
debt of the corporation; that the bonds are held all over the 
commercial world, wherever such paper is marketable; and 
that an attempt to tax the property of the corporation so as 
to reach directly the bondholders would be futile in the 
extreme sense. In such case, it would be but the dictate of 
sound policy to assess the corporate property to the corpora- 
tion. In the exercise of a similar discretion, the revenue 
laws of certain States have required all the deposits in the 
savings banks to be assessed to the banks; the capital! stock 
of certain corporations to be assessed to the corporations; the 
property of married women to be assessed to their husbands; 
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the interests of the heirs in the undivided property of the 
estates of deceased persons to be assessed to the executors or 
administrators; the interests of the several partners in the 
partnership property to be assessed to the firm; and _ per- 
sonal property mortgaged or pledged to be assessed to the 
party in possession. In all these, and many other instances 
that might be enumerated, the classification was based on 
ownership; and still it was not thought that the classification 
was invalid. It has not been so held in any adjudged case, 
so far as we are aware. 

“It would be difficult, and apparently impossible, to main- 
tuin the position that a revenue system was invalid which 
required all corporations, or all of those classes of corpora- 
tions having capital stock, to be assessed only upon their 
capital stock and the value of their debts, without any assess- 
ment either upon the tangible property of the corporations 
or on the shares of stock held by the stockholders; and still 
that would, in one sense, be classification based on owner- 
ship. It is not based on the ownership of any given persons, 
such as the principal corporators, but on the ownership of 
that class of corporations and the use to which the property 
was devoted; and that method, when adopted, is employed 
as a convenient and just mode for the ascertainment of the 
value of the property of the corporations; and where the law 
fixes one rate for all property, the result 1s equality in taxa- 
tion, or as near equality as the rule of equality will exact. 

“ Without infringing any constitutional provision, intended 
as the safeguard of individual rights, a revenue system may 
provide that one class of property, to be ascertained by the 
uses and purposes to which it is devoted, shall be divided for 
the purposes of assessment, Into as many parts as there are 
interests in the property, such as the several interests of the 
lessee, the mortgagee, the vendee, etc., and the owner of the 
fee; while property of another class May not be divided for 
the purposes of assessment. It may provide, also, that the 
property of a particular class shall be assessed asa unit, with- 
oul regard to the fact that it Is composed of real property, 
improvements thereon, and personal property. And it may 
also provide that a particular class of property shall be 
assessed by a State Board, while all other classes of property 
are assessed by local Assessors. 

“Without pursuing the discussion further, and without 
presenting any argument upon several of the propositions 
above stated, | am content to leave the argument to my asso- 
clates in these cases; with an unshaken confidence that the 
property of these defendants will be compelled to bear the 
proper share of the burdens of State taxation.” 


In presenting what was said as to the prospective operation 
of the State Constitution of 1879, we desire to urge a close 
attention to this pointin the argument. ‘The proposition was 
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not orally submitted to the Court below and seems not to 
have been considered. Wedeem it fatal to the defense, inter- 
posed in behalf of the corporations, and especially is this so 
when the point is considered in connection with the further 
arguments made: that the defendants not being hurt cannot 
be heard to complain. The following printed argument was 
made in that behalf by W. T. Baggett, I¢sq.: 
a i 
“Section 4 of Article XIII of the Constitution is PROSPECTIVE 
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“The general rule of construction is, in the absence of 


words to the contrary, that constitutional provisions do not 
have i retroactive operation. 

“ But there is no inhibition against the power of a State to 
give its Constitution a retroactive operation, 1f it does not 
thereby impair the obligation of contracts then existing. It 
would, therefore, follow as a legitimate conclusion, that if a 
State could not pass a law which would impair the obliga- 
tions of existing contracts, a law which does not, in direct 
terms, act retrospectively should never be construed to so act: 
that construction should be given it as would permit it to 
exist as a valid law. 

“Section 4 of Article XIII of the Constitution of this State, 
which is directly attacked by the defendants to this action, 
does not in ferms act retroactively; but it is sought to give it 
such an operation. Indeed, the defense interposed rests 
solely upon such a construction. Now, if to give it such a 
construction would be to destroy it, such a construction should 
not and cannot be given it. 

“That the defendants insist upon such a construction is 
made certain when we consider the character of their defense. 
They assert that there exists a mortgage on their property 
which has not been deducted in fixing the value of the prop- 
erty for the purpose of taxation. This mortgage is made an 
exhibit, and it appears therefrom that it was executed in 
1875, prior to the adoption of these provisions of the Consti- 
tution. If these provisions are prospective the defendants 
cannot attack them, for neither individuals nor corporations 
can deduct their mortgages where the contracts were made 
prior to the adoption. 'So, therefore, it is plain that the 
defendants claim for these provisions a retroactive operation. 

“We come now to consider whether it is possible for these 
provisions to be soconstrued. If to so interpret them would 
be to impair the obligations of existing contracts, it is self- 
evident that the Courts will never so interpret them. 
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‘sé N\, ction J of Article X//] if applic ad a contracts of mortgage 
existing at the date of its adoption would Lmparw the obligation 
or those contracts. 


‘By the thirteenth article of the Constitution, ‘a mort- 
gage, deed of trust, contract, or other obligation, by which a 
debt 1s secured,’ is treated for the purposes of assessment and 
taxation ‘as an interest in the property affected thereby,’ 
and “exrcepl (is AD railroad and ob lee i (Jitis -publie corporations’ 
the value of the property affected, less the value of the secu- 
rity, is to be assessed and taxed to its owner, and the value of 
the security is to be assessed and taxed to its holder. 

“This provision is novel; but all who are acquainted with 
its history cannot mistake its purpose. There had been a 
long and bitter strife in the State upon the subject of taxing 
solvent debts—debts secured by mortgage. ‘Taxing the debt 
secured by the mortgage and the whole property was double 
taxation. ‘To tax the whole property to the owner without 
deducting the incumbrances was double taxation to him and 
an exemption to the holder of the security. To reach the 
property once, and the whole of it, and to properly distribute 
the tax, was the object of the provision. This end was most 
admirably accomplished by treating the mortgage as an 
interest in the land, and to that extent taxing the holder 
thereof—the remainder being taxed to the owner of the fee. 
Prior to the adoption of this provision the Supreme Court 
had held that solvent debts—debts secured by mortgage— 
were assessable. ‘This decision was acquiesced in the sub- 
sequent case of People Vs. kiddy, 43 Cal. 33 

“But still later and in the Hibernia Bank case this doe- 
trine was completely overthrown, and it became thoroughly 
established, as the law of the land, that under the Constitu- 
tion, as it then existed, solvent credits were not property 
within the meaning of the term as used in the revenue sys- 
tem of the Constitution. 

* But this provision does not bring into existence any new 
subject of taxation, as is generally believed. This is a popu- 
lar fallacy. It is also a misnomer to call the taxation of the 
value of the security to the holder a taxation of his security. 
There is but one thing taxed—that is the property. The 
provision is but a system of adjusting the tax imposed upon 
the property. The system commends itself to every one, 
The owner of the fee pays taxes on all that can be justly 
and practically said to his own—what is left after deduct- 
ing what he owes; the holder of the mortgage debt in effect 
pays upon the money he has loaned. 

“T have been unable to find in the debates of the Constitu- 
tional Convention when this article was before them, any 


expression as to the effect intended on existing contracts. It 
Is apparent that they were more concerned for the future 
than the past. In the absence of any avowed purpose respect- 
ing the operation of the provisions, I invoke the aforemeén- 
tioned principle of construction, to wit: a prospective oper- 
ation. 

“ But, had the Constitution makers expressed in the most 
positive language, and carried their expressions by unmis- 
takable terms into the article itself, it could not have been 
other than prospective. ‘There is nothing that the Federal 
Constitution guards more sacredly and jealously against the 
antagonistic legislation of the States, than existing contracts. 

“As early as 1810 the Supreme Court of the United States 
in Fletcher vs. Peck, 6 Cranch, 87, began to construe and apply 
this provision of the Federal Constitution. It was then held 
that the provision extends to all contracts executory and 
executed. Again, in New Jersey vs. Wilson, 7 Cranch, 164, 
and again in Jerrit vs. Taylor, 9 Cranch, 43, the same protec- 
tion was invoked, and the Court threw the safeguards around 
the petitioners, and they found shelter under the broad and 
liberal views the Court had by this time extended to the 
provision. 

“ But the Court soon found that it was necessary to go still 
further; 1t was no sooner established that the right could not 
be impared directly than an attempt was made to reach it 
indirectly —by destroying the remedy. The decisions rendered 
upon this point are interesting and instructive. They are 
not only valuable with respect to similar cases possessed of 
similar facts, but the language of the Court applicable gen- 
erally to all cases involving a construction and application 
of this law, is particularly important. 

“In Green vs. Biddle, 8 Wheat., the controversy grew out 
of a compact between the States of Virginia and Kentucky. 
It was made in contemplation of the separation of the terri- 
tory of the latter from the former and its erection into a State, 
and is contained in an Act of the Legislature of Virginia, 
passed im 1879, whereby it was provided ‘that all private 
rights and interests within’ the district of Kentucky ‘derived 
from the laws of Virginia prior to such separation, shall 
remain valid and secure under the laws of the proposed State, 
and shall be determined by the laws now existing in this 
State.’ By two Acts of the Legislature of Kentucky, passed 
subsequently, several new provisions relating to the conse- 
quences of a recovery In the action of ejectment—eminently 
beneficial to the defendant and onerous to the plaintiffi—were 
adopted into the laws of that State. So far as they affected 
the lands covered by the compact, they were declared void. 

“And it is said: ‘It is no answer that the Acts of Kentucky 
now in question are regulations of the remedy,and not of the 
right to the lands. If these Acts so change the nature and 
extent of existing remedies as materially to impair the rights 
and interests of the owner, they are just as much a violation 


-—: 


“42. . 


-— i —_ 


of the compact as if they overturned his rights and interests.’ 


And it is further said: *The objection to a law on the ground 
of its impairing the obligation of a contract can never de- 
pend upon the extent of the change which the law effects in 
it. Any deviation from its term, by postponing or accelerat- 
ing the period of performance which it prescribes, imposing 
conditions not expressed in the contract, or dispensing with 
those which are, however minute or apparently immaterial 
in their effect upon the contract of the parties, impairs its 
obligation.’ 

“In Bronson vs. Kinzie, a mortgage was executed in I[llinois 
containing a power of sale; subsequently.an Act of the Legis- 
lature was passed which required mortgaged premises to be 
sold for not less than two thirds of the appraised value, and 
allowed the mortgagor a year after the sale to redeem. It 
was held that the statute by thus changing the preexisting 
remedies impaired the obligations of the contract, and was 
therefore void. 

“In WeCracken vs. Haywood, 2 Tow. 611, the same prin- 
ciple was sustained and applied. A statutory provision that 
personal property should not be sold under execution for less 
than two thirds of its appraised value was adjudged, so far 
as it affected prior contracts, to be void. 

“In the opinion in MeCracken vs. Haywood, Justice Bald- 
win uses this language: ‘The obligation of a contract consists 
in its binding force on the party who makes it. This depends 
on the laws in existence when it is made; those are neces- 
sarily referred to in all contracts, and forming a part of them 
as the measure of the obligation to perform them by the one 
party and the right acquired by the other. There can be no 
other standard by which to ascertain the extent of either 
than that which the terms of the contract indicate, according 
to their settled legal meaning. When it becomes consum- 
mated the law defines the duty and the right, compels one 
party to perform the thing contracted for, and gives the other 
a right to enforce the performance of the remedies then in 
force. If any subsequent law affects to diminish the duty or 
impair the right it necessarily bears on the obligation of the 
contract in favor of one party to the injury of the other; 
hence any law which in its operation amounts to a denial or 
obstruction of the rights accruing by a contract, though pro- 
fessing to act only on a remedy, is directly obnoxious to the 
prohibition of the Constitution.’ 

“In State lax on hore LL Held Bonds. Lo Wall. S00, Mr. 
Justice Field, speaking for the Court, says: ‘The obligation 
of a contract depends upon its ferms and the means which the 
law in existence at the time affords for its enforcement. <A 
law which alters the terms of a contract by imposing new 
conditions or dispensing with those expressed, is a law which 
impairs its obligations; for such a law relieves the parties 
from the moral duty of performing the original stipulations 
of the contract, and it prevents their legal enforcement.’ 
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“This general language is used in Sturges vs. Crowninshield, 
12 Wheaton, 257: 

“«The obligation of a contract is the law which binds the 
parties to perform their agreement.’ 

“And in Hoffman vs. Quincy, 4 Wall. 552: 

““'The prohibition has no reference to the degree of en- 
forcement. ‘The largest and the least are forbidden.’ 

* Justice Field Says in Louisiana vs. Neu Orleans, 102 U. S. 
203: 

“*'The obligation in the constitutional sense is the means 
provided by law by which it can be performed—by which 
the parties can be obliged to perform it. Whatever legisla- 
tion lessens the efthicacy of these means, impairs the obliga- 
tion. If it tend to postpone or retard the enforcement of 
the contract, the obligation of the latter is to that extent 
weakened. The Latin proverb, qui cito dat bis dut—he who 
gives quickly, gives twice—has its counterpart In a maxim 
equally sound—gqui sertus solvit minus solvit—ine who pavs loo 
late, pays less.’ 

“In “awards vs. Kearzey, 96 U.S. 600, the question before 
the Court was one respecting the right. of the States to pass 
exemption laws. It was held, after a review of many of the 
cases, that where the exemptions sought to be made were so 
many or so consequential as to impair preexisting contracts 
by destroying or materially and substantially impairing the 
remedy for their enforcement, the law was unconstitutional; 
and this general language is employed: ‘The obligation of 
a contract includes everything within its obligatory scope, 
and among these elements nothing is more important than 
the means of enforcement.’ 

“And in Walker vs. Whitehead, 16 Wall, 314: ‘The laws 
which exist at the time of the making of a contract, and in 
the place where it is made and to be performed, enter into 
and make part of it. This embraces those laws alike which 
affect its validity, construction, discharge, and enforcement. 
The remedy or means of enforcing a contract is a part of 
that ‘obligation’ of a contract which the Constitution pro- 
tects against being impaired by any law passed by a State.’ 

“Since these views have been stated and reiterated it can 
no longer be doubted but that the Supreme Court of the 
United States are determined to give this provision the broad- 
est interpretation—extending it to the remedy as well as the 
right. There shall be no Impairment of the obligation. The 
obligatory scope embraces everything that gives value to the 
contract. Yet, notwithstanding these solemn declarations of 
the Court, and notwithstanding the employment of the lan- 
guage which I have quoted above—comprehensive enough 
to reach every imaginable case—the same Court has recently 
been asked to hold that this provision did not impinge upon 
the State faxing power. And while conceding the almost 
unlimited powers of the States in this regard, it was held 
that there existed no reason for a relaxation of the principle 
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applied to the exercise of all other powers of the State, and 
that in the exercise of the taxing power the same sacred re- 
gard must be extended to preexisting contracts. 

“This was decided in Murray v. Charleston, 96 U.S. 422. 
With reference to this point the Court said : 

“The provisions in that Constitution (Federal) that no 
State shall passa law impairing the obligation of contracts, 
is a limitation upon the taxing power of a State as well as 
upon all its legislation, whatever form it may assume. There- 
fore a law changing the stipulations ofa contract, or relve ving a 
debtor from strict and lite ral compliance with its requirements 
enacted by a State in the exercise of that power is unconsti- 
tutional and void. And very much to the same effect in 
State Tax on Fore ignu-held Bonds. The facts were: A law of 
Pennsylvania passed on the first day of May, 1868, required 
the Treasurer of a company, incorporated and doing busi- 
ness in that State, to retain five per cent of the interest due 
on bonds of the company, made and payable out of the State 
to non-residents of the State,and held by them. It was held 
to be not a legitimate exercise of the taxing power of the 
State. Itisa law which inte rte res between the COTMPATY and 
the bondholder, and under the pretense of levying a tax im- 
pairs the obligation of the contract between the parties. 

* Now let us apply the principles so clearly and satisfacto- 
rily established in the cases cited to the facts of the case in 
hand. What are the facts? On the first day of April, 1875, 
the defendant (Southern Pacific R. R. Co.) was indebted to 
divers persons in large sums of money, to wit: 346,000,000 
advanced to construct and equip its railroad. To secure the 
pavment the defendant did on that day execute a mortgage 
or deed of trust, with Lloyd Tevis and D. O. Mills as Trustees. 
Among the stipulations and conditions of the mortgage ap- 
pears the following: ‘And the said party of the first part 
(defendant) hereby agrees and covenants to and with the 
said parties of the second part (Mills and Tevis, Trustees), 
and their successors in. said trust, that it will pay all ordinary 
and extraordmary faxes, assessments, and other publie bur- 
dens‘and charges which shall or may be imposed upon the 
property herein described and hereby mortgaged, and every 
part thereof. In 1879 the present Constitution of this State 
was adopted, containing the provisions of Section 4 of Arti- 
cle XII], as above quoted. The present action is for taxes 
for the year 1881 on the franchise, roadway, roadbed, rails, 
and rolling stock of defendant’s railroad, at the rate of $16,- 
900 per mile. Payment is resisted chiefly because the assess- 
ment, according to which the taxes were levied, was made in 
pursuance of what it terms the discriminating provisions of 
the Constitution, in the enforcement of which the company 
was not allowed any deduction from the value of its property 
tor the mortgage thereon, and was thus subjected to an unjust 
proportion of the public burdens, and denied the equal pro- 
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tection of the laws guaranteed by the Fourteenth Amend- 
ment to the Federal Constitution. 

“It is not claimed that the rate of taxation has been 
increased, nor that the property is subjected to a heavier 
burden than the other property of the State; but what is 
demanded by the defendant is, that instead of paying the 
whole tax as agreed and covenanted by them when the deed 
of trust was executed, they ought to be relieved of the pay- 
ment to the extent of the debt secured by the mortgage, 
which in this case amounts to an entire exemption, as the 
mortgage is for more than 330,000 per mile, and the assess- 
ment but $16,500. 

“Tn other words, the defendant is asking this Court to 
declare that the Constitution has lifted a burden from their 
shoulders, voluntarily and solemnly assumed by the very 
terms of their contract, and laid it upon those of their cred- 
itors. It is asking the Court to so construe the provision of 
the Constitution as by it new conditions are added to the eon- 
tract of mortgage, exrpressed stipulations eradicated, new and 
diffe rent burdens Imposed on the one of the parties to the con- 
tract, and material exe Mm plions made in behalf of the other. 

“After what has already been said by the Supreme Court 
of the United States in the cases referred to, will it be be- 
lieved for a moment that there is not in all this an impair- 
ment of the obligation of the contract? 

“Under our system of revenue every tax has the effect of a 
judgment against the person, and every lien created has the 
force and effect of an execution duly levied against a// prop- 
erty of the delinquent. 

* Pol. Code. 3716. 

“If Section 4 of Article XIII be applied to preexisting 
mortgave contracts, the mortgagee is, by its terms, forced to 
own an interest in the property which secures his debt, and 
he thereby becomes persvnally liable to pay the tax to the 
extent of that interest, and the tax becomes a lien upon al/ 
his property. Hi is required to pay, the State knows no other 
person. The mortgagor is to pay only Upon the remainder; 
the State knows no one else. How can it be said that this 
change of the right and the remedy does not impair the obli- 
gation of the contract? 

‘Blot out the obnoxious (7?) part of the section, “except as 
to railroad and other quasi-public corporations, and undera 
new assessment whowill then be the defendants to an action 
brought to compel the payment of taxes assessed to the holder 
of the security? D. O. Mills and Liovd ‘Tevis will meet you 
at the threshold and tell you they owe you nothing; that by 
the expressed stipulations of the trust deed they are to pay 


no taxes. And they would be vight. Itis no answer to say’ 


that they should pay, and then recover of the Southern Pacitic 
Railroad Company under the stipulations of their contract. 
They are entitled to a ‘strict and literal compliance’ of the 
terms. The law of the land formed a part of it, and it is 


their right to demand its fulfillment to the letter. The 
defendants complain and say that these provisions are dis- 
criminating; that they are not dealt with as private individ. 
uals; that private individuals are thus permitted to avoid the 
burdens of their contracts. This cannot be. In this respect 
the Constitution, when properly construed, makes no dis- 
tinction. Neither the individual nor the corporation is per- 
mitted to escape the conditions of their contracts. All must 
pay their taxes without deduction when they have stipulated 
to do so. Any other construction of Article XIII] would 
make it a dead letter, and the Courts will not so construe it. 

“Therefore, since it is plain that the Constitution is pros- 
pective, it results that the defense interposed must fail, and 
judgment must go for the plaintift”’ 


There are certain State issues raised by the pleadings and 
passed upon by the Circuit Court, to which we will now 
allude. ‘The discussion of these issues also involve import- 
ant suggestions with reference to the Federal questions. The 
following argument was made by Hon. David 8. Terry: 


“One of the first propositions made was that the assess- 
ment ought to have been made separate—that is, that the 
franchise should have been assessed at one price, the road- 
bed at another, the rails and ties at another, and the rolling- 
stock at another. Now, | don’t think that the words of the 
Constitution will bear any construction of that kind. I think 
that the whole railroad property was required to be assessed 
as a railroad; that the railroad included the roadway, the 
roadbed, rails, and rolling stock, and everything which was 
necessary to make up a railroad. It was a unit, operated 
as a unit, and intended to be assessed as a unit, and then 
the assessment to be divided proportionately between the 
counties, 

“That was the only fair way. It was the only way in which 
an apportionment could be made fairly between the coun- 
ties, according to the number of miles in each; because it 
might be that upon the day of the assessment the whole of 
the rolling stock would be in one county. ‘To assess it where 
it was would be obviously unjust to others. 

“The same plan had been adopted in California in regard 
to migratory stock—sheep—which were taken to the moun- 
tains for pasture during the dry season of the year. They 
were assessed in one county, but the owner was required to 
state in what county he expected to take them during a por- 
tion of the year. Then certificates were sent from the county 
In which they were assessed to the county to which they 
were to be removed, and the proceeds of the tax was divided 
between the counties where the sheep were pastured; being 
a portion of the year in one county and a portion in the 
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other. It was supposed that that was the only fair way of 
apportioning the value of railroad property; to assess it all 
as a railroad, and then divide it pro rata among the counties, 
according to the number of miles. . 

“A suggestion was made by his Honor, which occurs to me 
right now, as to the plan of collecting this tax; and the ques- 
tion was asked whether they could sell, as the law required 
property sold for taxes to be sold: it being required to he sold 
to the person who would take the smallest portion of it and 
pay the taxes. It wasasked how that could be done in regard 
to railroad cars. ‘The answer to that is just this: It was never 
intended to cover the case of cars. In California, if a person 
has no real estate, the Assessor, at the time he makes the 
assessment, collects his personal property tax. If he has got 
any real estate, then he gets credit for his taxes upon the 
strength of his real estate, and the whole tax is charged upon 
the real estate. Although the personal property may amount 
to $100,000 and the real estate to $10,000, yet he gets credit 
upon the whole by reason of his possession of real estate; 
and the real estate is sold for the whole tax, as well the tax 
on the personal property as the tax on the real estate. 

“So in the case of railroads. If the rolling stock were 
treated as personal property, and the rolling stock belonged 
to one person and the railroad to another, the Assessor would 
be required to collect the tax on the personal property at the 
time the assessment was made. He might seize and sell it 
immediately, or enough of it, at least, to pay the taxes. but 
inasmuch as the owner of that personal property had real 
estate, he got credit for the whole-uamount of his tax until 
the time when it should be declared delinquent, and then 
the whole would be collected by selling the real estate, if 
there were a bidder for it. But if, when the real estate was 
offered, there was no bidder, then the law provided that the 
Controller might direct the Tax Collector to offer the prop- 
erty but once, and if no bona fide bidder would take it and 
pay the tax, to suspend any further offer, and bring suit 
against the party for the collection of the taxes. That was 
the provision of law which applied in all cases where the tax 
amounted to over $300. Then the assessment was made 
according to the directions in the Constitution of the State. 
The Constitution provided that the roadway, roadbed, roll- 
ing stock, and franchise should constitute a unit of value. 
Now, in the assessment that was made in 1880, the Assessors 
of Sacramento County seem to have gone a little further than 
was required to be done—or the State Board of Equalization 
as to Sacramento County. ‘They assessed the whole value of 
the property, as a unit, at twelve million and some dollars. 
They then went on further to give the items which went to 
make up that unit, and in that they set down, ‘ Franchise, 
two thousand dollars per mile.” That was simply surplus- 
age,and vitiates nothing. The assessment was perfect and 
complete without it. 
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“The State Board of Equalization, on the thirtieth day of 
April, 1880, assessed, for the year 1880, the Central Pacifie Rail- 
road Company for its franchise, roadway, roadbed, and roll- 
ing stock in the State of California at twelve million three 
hundred and thirty-nine thousand four hundred and fifty-six 
dollars. The entire length of the main track of said railway 
in said State is 604 miles. The length of main track of said 
railway in the County of Sacramento is 41 miles. The 
assessed value per mile of the length of said main track of 
railway, as fixed by a pro rata distribution of the assessed 
value of the whole property of said company for Sacramento 
County Is as follows: of franchise, two thousand dollars; of 
roadway, eleven thousand dollars; of rolling stock, six thou- 
sand dollars,’ 

“Then is footed up the amount of the assessment. This 
separate assessment of franchise, roadbed, and rolling stock 
Was simply surplusage, and did not vitiate the principal 
assessment which was made, and which would be perfectly 
complete without it. 

“Now as to the apportionment to the counties: that was 
done according to the exigencies of the Constitution. There 
Was ho apportionment by the Board of Equalization to any 
smaller subdivision. The language of the Constitution, that 
it was to be apportioned between counties, cities and counties, 
towns, districts, etc., applies to a state of facts which it was 
coutemplated would arise in the near future. It was the 
object of a good many of the framers of the Constitution to 
have a system of township government inaugurated in this 
State, similar to that which existed in some of the eastern 
States; that is, to localize as much as possible the government 
of each particular place. It was supposed, as the Supervisors 
of a county knew better the wants of that county than the 
Legislature at Sacramento, that the Selectmen or Trustees of 
a township would know better the wants of that township, 
and be better able to apportion the burdens ‘and benefits, 
than the Supervisors who had charge of the whole county. 
‘Therefore, this provision was made: that the Board of Equal- 
ization should make this apportionment to counties, cities 
and counties, cities, towns, townships, and districts, in which 
such railroads are located, in proportion to the number of 
miles of railway laid in such counties, cities and counties, 
towns, etc. Now there would be obviously a necessity for 
that thing if these counties were subdivided into smaller col- 
lection districts. But there could be no possible utility, no 
possible benefit, in the State Board of Equalization under- 
taking to divide the burdens between townships, when there 
was no separate collector for those townships, and when all 
the tax payable to the county funds was collected by the Tax 
Collector and paid into the County Treasury. Of course, no 
vain thing was required to be done. The object of making 
this apportionment was to apprise each county, or the author- 
ities of each county, of what proportion of interest they had 
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in the whole tax, the value of the property which they might 
assess for county purposes. ‘There could be no possible reason 
for requiring an apportionment to be made to any smaller 
subdivision, Of course, after the other section of the Consti- 
tution is acted upon, dividing the counties up into townships 
and organizing township governments, then it would be 
necessary to apportion the length of the road to each of those 
townships, because they would have a separate assessment 
and a separate Tax Collector, and each of the Collectors of 
those townships would be the agents of the State for collect- 
ing the portion of the State tax in that township. But under 
the present state of affairs, under the state of affairs which 
has existed all the time when these assessments were made, 
there was no possible necessity for it; no possible benefit 
could be derived from it; it would have been absolutely a 
vain thing to be done. 

“Mr. Justice Ftrtp—In some counties there are cities. 

“Mr. Texkry—Well, in cities and counties it is done. For 
instance, in the City and County of San Francisco. Wher- 
ever the city and county government has been consolidated, 
then the apportionment was made in that way. In all cases, 
wherever there was a city and county government, it was 
apportioned to that city and county. . 

“Mr. Justice Fretp—Take the City of Stockton. ‘That is 
a city by itself. 

“Mr. Terry—That is a city by itself; but then the City of 
Stockton levies its own taxes. The City of Stockton would 
not be authorized to levy under the assessment made by the 
Board of Equalization. They gather their own municipal 
taxes, They do not collect the State tax. 

“Mr. JupGe SawyetR—How do they tax the railroad? 

“Mr. Terry—l don’t know just how they get at it. They 
get at itin some way. They tax the little part of the road 
that is in the municipality, and that is all they do tax. 

“Mr. JupbGkE SAwyYER—Is not that embraced in this proyi- 
sion for apportionment by the Board of Equalization? It 
says counties, cities and counties, cities and towns, doesn’t it? 

“Mr. Brown—And districts; school districts. 

“Mr. Terry—No. The school district taxes are collected 
by the county. They are levied by the Board of Supervisors, 
and collected by the county Tax Collector; a separate collec- 
tion. 

“Mr. JUDGE SAwYER—Does not this include cities as well 
as cities and counties? 

“Mr. Trerry—Cities.and counties. Where there is a city 
government organized, as I said, being a portion of the State, 
and an agent of the State for the collection of taxes, then the 
provision would apply to that, and | think that the appor- 
tionment was made for the cities. That is my impression. 
It does not appear whether it was or not. It appears that it 
was not apportioned to townships. That was made by the 
County Board. My impression is that where railroads run 
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through cities the apportionment of the length of the road 
was given, and the same apportionment to the cities that is 
given here. But that isa matter about which I am not per- 
fectly informed. It would not appear upon the county roll 
that any such apportionment had been given. If that appor- 
tionment was made, it would be given directly to the city 
authorities, and would appear upon the city assessment roll. 
That would come in question when the city was endeavoring 
to collect the taxes and those taxes were resisted. If that 
was required to be done, as far as the cities are concerned, 
then it has been done. 

‘Under the statute of the State of California we are re- 
quired to introduce certain evidence. And the law says that 
when we have introduced that evidence we have prima facie 
established our right to recover. Of course, that is, under 
the statute of California, a disputable presumption; but it 
casts a burden upon the other party to do away with that 
presumption. Having produced that which the law says is 
prima fucie evidence of our right to recover, we have estab- 
lished our right, and if no further testimony is introduced 
we take our judgment. It then devolved upon the defend- 
ant, if there was anvthing wrong in the assessment before 
the State Board—if their records were not perfect, if every- 
thing did not appear upon that record which:ought to have 
appeared upon it—it was Incumbent upon them to show it; 
and the records were inthe Court House and were within 
their reach. 

“We all understand what prima facie means. We under- 
stand it means that if the prima facie evidence is not done 
away with, it entitles the party to judgment. As to their 
Impeachment of it, we never claimed that these parties had 
not a perfect right to show that no assessment had been 
made, or no record made of it. The objection we make is 
that what they show they must show by the record or they 
must show that there is no record. We say it was not com- 
petent for them to produce an individual upon the stand, 
although he may have been one of the State Board of 
Equalization, and ask him by what process his mind arrived 
ata certain valuation. IL say you could no more do that than 
you could in the case of a verdict of a jury call an individual 
juror to ascertain from him upon the stand what elements 
he took into consideration to make up the amount of dam- 
ages he found against the defendant, or than you could go 
into the mind of a Judge to ascertain by what process of rea- 
soning he arrived at a conclusion in the case. The rule on 
the contrary has always been, that it makes no difference 
what reasoning influenced the Judge or the jury; if the judg- 
ment is right and can be supported upon any reasoning, then 
the party is entitled to his judgment and it cannot be over- 
turned, 

“Now, it would have been competent for them, if they 
could show that this valuation was arrived at from wrong 
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reasoning or wrong premises, to have gone further and 
shown that the valuation was not the true valuation. They 
have not shown that. On the contrary, the record in this 
case, the testimony in this case, shows that their property 
has not been assessed at anything near its value. They have 
shown by their own testimony that in building the Southern 
Pacific Railroad, one of the omepenes involved here, they 
issued $39,000 a mile of bonds; $39,000 a mile in bonds in the 
building of that road and the equipment of it. Now they 
are assessed $16,500 a mile. They are assessed a little :more 
than half of the cost of their road. They complain that the 
mortgage has not been deducted from the value of that road. 
We think that the evidence shows that it was deducted. We 
think the evidence in this case shows that they had credit 
for their mortgage. Their mortgage amounts, they say, to 
thirty odd millions of dollars; they claim in their answer 
forty-six millions; they say thirty millions and more— 
thirty-two millions, I believe, is the whole amount of bonds 
issued. None of them are paid. The interest paid, but not 
the principal. They had eleven million acres of land, they 
say, a great deal of which—I don’t know but the most of it— 
is absolutely valuless, lying in an alkali desert. Now put that 
land at the highest valuation and deduct that from the mort- 
gage and they would have a mortgage of about ten thousand 
dollars a mile upon the road. The road cost thirty. They 
are taxed at sixteen. The mortgage has been deducted, 

“ But we submit that the State of California was competent 
to adopt a different system of assessment for property accord- 
ing toits use. That where property lay in more than one 
county, where it was impracticable to have it assessed in 
pieces by the Assessors of different counties, it was competent 
for the State to adopt a system which would assess it as a 
whole, at something like its fair valuation. Your Honor 
will understand the difficulty which prevailed heretofore, 
where there were ten or fifteen miles of railroad in one 
county, and thirty or forty or fifty in another, in valuing it 
in pieces by different Assessors. The rolling stock might 
not be valued at all, or might be valued all in one county. 
And there was a great difference in the estimate of values 
fixed upon it by different Assessors. The people, in adopt- 
ing a Constitution, chose to adopt a system which would 
enable them to value the whole road as a whole. They 
borrowed it from the State of Llinois. 

“Mr. Jusrice Firtp—I don’t think we hold otherwise. I 
think it was a very wise thing. The only question is, whether 
in assessing property they have not adopted a different rule 
in ascertaining values. 

“Mr. Terry—They have adopted no different rule in ascer- 
taining values. ‘They say it must be assessed at its cash value, 
as other property is assessed at its actual value. 

“Mr. Justice Frrtp—But without deducting the mortgage. 

“Mr. Terry—No. For the purposes of taxation a mort- 
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gage shall be treated as an interest in the property. I will 
get the exact language of the section: ‘A mortgage, deed of 
trust, contract, or other obligation by which a debt is secured, 
shall, for the purposes of assessment and taxation, be deemed 
and treated as an interest in the property affected thereby. 
Except as to railroad and other quasi-public corporations.’ 
Now, I think that the reading of that would be very much 
improved by a change in the punctuation. As it stands, it 
reads: ‘A mortgage, deed of trust, contract, or other obliga- 
tion by which a debt is secured, shall, for the purposes of 
assessinent and taxation, be deemed and treated as an inter- 
est in the property affected thereby. There is a full stop 
there. We think it ought not to be there. It ought to read: 
‘Shall be deemed and treated as an interest in the property 
atfected thereby, except as to railroads and other quasi-pub- 
lic corporations.’ And then: ‘In case of debts so secured, 
the value of the property affected by such mortgage, deed of 
trust, contract, or obligation, less the value of such security, 
shall be assessed and taxed to the owner of the property, and 
the value of such security shall be assessed and taxed to the 
owner thereof, in the county, city, or district in which the 
property affected thereby is situate. The tax so levied shall 
be a lien upon the property, ete. * * * ‘If the tax is 
paid by the owner of the security, the tax so levied upon the 
property affected thereby shall become a part of the debt so 
secured; if the owner of the property shall pay the tax so 
levied upon such security, it shall constitute a payment 
thereon, and to the extent of such payment a full discharge 
thereof.’ 

‘“ Now, what is to hinder the railroad company from credit- 
ing this upon this mortgage, if they like; crediting every dol- 
lar of the tax that they pay upon this mortgage, and treating it 
as a payment upon that mortgage? That seems to me to be 
the effect of a decision by the Supreme Court of the United 
States in a case which arose in Pennsylvania, in which a tax 
of five per cent upon the interest paid by railroad companies 
was assessed against the corporation, paid by the corporation, 
and deducted in their settlement with their creditors. The 
creditor brought an action to foreclose the mortgage, treating 
this as a breach of the condition which bound them to pay 
the whole amount of interest without any diminution. But 
the Court said that they had a right to retain this five per 
cent; that, although levied upon the corporation, it was 
really a tax upon the bondholders, and the corporation’s 
name was simply used as a convenient means of collecting 
it; and that having paid it, they could credit themselves 
with it. 

“The point most strenuously insisted upon, on the part of 
the defendants in the case is, that in the system of taxation 
adopted by the Constitution and laws of California, an unjust 
and invidious distinction is made against these defendants in 
the levying of taxes upon their property; that inasmuch as 
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the Constitution provides generally that mortgages shall be 
considered and treated as a part of the property affected by 
it, and as the general Jaw requires that in assessing property 
the values of mortgages shall be assessed against the mort- 
gagee, and the value of the residue of the property above the 
value of the mortgage shall be assessed to the owner, that dis- 
crimination has been made against the r \ilroad company. [ 
think that view is not correct. I think that, upon a careful 
examination of the Constitution and the system of taxation, 
it will be seen that the difference is only in the manner of 
assessment, and that the effect of the levy is exactly the same 
as to the property of the railroad as it is to the property of 
individuals. 

“'The section of the Constitution under consideration I will 
read from Judge Sanderson’s brief—Section 4, Article XIII: 
‘A mortgage, deed of trust, contract, or other obligation, by 
which a debt is secured, shall, for the purposes of assessment 
and taxation, be deemed and treated as an interest in the 
property affected thereby.’ 

“The section then proceeds to prescribe the manner in 
which assessments shall be made, but except as to the property 
of railroads and other quasi-public corporations, the assess- 
ment is required to be divided by the Assessor. Where the 
property was all situated in one county, where the incum- 
eitarss was a matter of record in that county, it was not dif- 
ficult for the Assessor to make that division, to apportion the 
burden to the holder of the mortgage, and to the mortgagor; 
but where the mortgage was imposed on lands in various 
counties, and on property extending through half the diam- 
eter of the Stace, it was not possible for the Assessors to make 
the division, and assess the share to each in proportion to his 
interest in the property, for the reason that these debts are 
fluctuating; they are one sum to-day and another to-morrow. 
It was a matter of impossibility for the Assessor to ascertain 
what proportion should be assessed to the holder of the 
bonds on the first Monday of March of any particular vear, 
and what residue remained to the railroad. And, therefore, 
the Constitution provided that the whole assessment should 
be made to the-railroad company; but under the provision 
of the Constitution. under the principles of equity, the gen- 
eral provision making that an interest in property, they 
would have the right to charge against their creditor the 
amount which they had paid for the taxes 

“In the case of property belonging to deceased persons, and 
undistributed, the 3647th section of the Political Code pro- 
vides that it may be assessed to the heirs, to the guardian, to 
the administrator, or to the executor; but that any one of 
those persons may pay the taxes upon it,and when they have 
so paid the taxes upon it, they charge the others with their 
proportion of the interest. Now, the Constitution provides 
that these taxes may be paid either by the holder of the mort- 
gage or by the owner of the property; and, if paid by the 
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holder of the mortgage, he has a lien upon the property for 
the repayment of the same; and, if paid by the mortgagor, it 
is a payment of his debt pro tanto. 

“Mr. Justice Fretp—Does that clause apply to corpora- 
tions? 

“Mr. Terry—I think so. I think it applies to everybody. 
Suppose that the clause did not in so many words provide it, 
would not the equitable principle come in? Your Honor 
and | own a pieceof property,as tenants in common. ‘There 
isa lien upon that property; the property is about to be sac- 
rificed in satisfaction of that lien. I am absent or indisposed 
to attend to it. Your Honor pays off the whole lien and 
relieves the property from the burden. Would not any 
Court of equity decree that I should pay you back the pro- 
portion of the money which was required as my part for the 
removal of that burden? If you and | own a piece of prop- 
erty which is taxed, and you are absent, and I pay the tax, 
does that relieve you of obligation to repay to me the portion 
of the tax? Or, suppose a part was assessed to you and a 
part assessed to me, and I pay the whole tax, would not any 
Court of equity decree that you are bound to pay me back 
the amount which it took to relieve your portion of the 
property from that lien? And would | not havea right to 
hold a lien, an equitable len, upon the property, for what I 
had paid? 

“ Now, that proposition is laid down by the Supreme Court 
of the United States in three cases. One is the case in 6 
W alli ace, page 15, Haight vs. The Raiiroad Company. Another 
isin 7 Wall: ace: ‘and the third, which I will read, and which 
reviews the other cases, is in 17 Wallace, 322. It is the case 
of The Lnited States vs. Railroad Company. 

‘This case arose upon the identical 122d section of the 
Internal Revenue Act of 1864, as amended by that of 1866. 
This was an Act of the United States imposing a tax of five 
per cént upon all railroad corporations, or corporations 
which issue bonds—five per cent upon the amount of annual 
interest which they paid upon the bonds were required 
to be paid to the Government as taxes. That levy was re- 
sisted by this railroad company. One ground of the resist- 
ance was, that it was an assessment against a creditor, and, 
therefore, could not be permitted; the next was that the City 
of Baltimore—a municipality, which was the ereditor—was 
not subject to taxation. Mr. Justice Hunt delivered the 
opinion of the Court. The statement of the case is: Section 
122 of the Internal keg Act of 1864 provided: ‘That any 
railroad, canal, turnpike, canal navigation, or slackwater 
company, indebted for any so ennaene for which bonds or other evi- 
dence of indebtedness have been issued, payable in one or more 
years atter date, upon Ww hich interest 7s stipulated to be paid, or 
coupons re presenting the interest, or any such company that 
may have declared any dividend in serip or money due or 
payable to its stockholders, including non-residents, whether 
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citizens or aliens, as part of the earnings, profits, income, or 
gains of such company, and all profits of such company car- 
ried to the account of any fund, or used for construction, 
shall be subject lo and pay a fax of five per ce nium on thre amount 
of all such interest or coupons, dividends, or profits, whenever 
and wherever the same shall be payable, and to whatsoever 
party or person the same may be payable, including non- 
residents, whether citizens or aliens.’ 

“That was a tax levied upon the company itself; not in 
the name of the creditors, but levied on the company itself, 
as this tax is levied upon this railroad company. ‘There was 
a proviso in the same section that they were authorized to 
deduct that in their settlement with the creditors. And the 
Court, Justice Hunt, said: 

“*'The defendants insist: 

“* kirstly—That the section in question does not lay a tax 
upon the corperations therein named, and by whom the tax 
is payable, upon their own account, but uses them as a con- 
venient means of collecting the tax from the creditor or 
stockholder upon whom the tax is really laid. 

“*They insist, as a consequence: 

“*Secondly—That the present is a tax upon the revenues of 
the City of Baltimore. And, : 

“*Thirdly—That it is not within the power of Congress to 
tax the income or property of a municipal corporation. 1. 
The Case ot The Railroad Company Vs. Jackson, 7 Wallaee. 
262, decided in 1868, and Haight vs. Railroad Company, 6 
Wallace, 17, are authorities in support of the first proposi- 
tion, that they were used as a convenient means of collecting 
the tax from the creditor. 

“*In the case first inentioned, Jackson, an alien non-resi- 
dent, sought to recover from the railroad company the 
amount of the tax of five per cent imposed upon the inter- 
est of bondholders by the Act of 1864, and withheld by the 
company. <A similar tax was imposed by the statutes of 
Pennsylvania. The plaintiff claimed that as he was an alien 
non-resident it was not in the power of Congress or of that 
State to tax him. The Courts of Pennsylvania had sustained 
the deduction. Mr. Justice Nelson, in delivering the opin- 
ion of this Court, and in remarking upon the decision of 
those Courts, ‘that the deduction from the prescribed income 
of the interest on these railroad bonds, when paid by com- 
panies, was regarded as simply a mode of collecting this part 
of the income tax,’ says: ‘We concur in this view. It is not 
important, however, to pursue this argument, as Congress 
has since, in express terms, by the Acts of March 10 and 
July 13, 1866, imposed a tax on alien non-resident bondhold- 
ers. The question will be hereafter, not whether the laws 
embrace the alien non-resident holder, but whether it is com- 
petent for Congress to impose it. In Haight vs. Railroad 
Company, it was held that a covenant by the corporation 
issuing the bond to pay the interest, ‘without any deduction 
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to be made for or in respect of any taxes, charges, or assess- 
ments, did not relieve Haight, who was a bondholder, from 
the deduction of the five per cent authorized by the one hun- 
dred and twenty-second section.’ 

‘It was the application of those bonds to pay the full 
amount of interest without any deduction on account of any 
taxes, burdens, or charges; but that did not relieve him of 
the imposition of five per cent by the United States. 

‘The Court below said that ‘the measure of the com- 
pany’s liability is expressed in the bond as being debt and 
interest only. It has nothing to do with the taxes which the 
Government may impose on the plaintiff for the interest 
payable to him. The plaintiff pays no internal revenue tax 
on these bonds at his place of residence. It 1s, therefore, no 
case of double taxation. ‘The tax should be paid somewhere; 
and it was to meet investments like tliis, in banks, railroads, 
etc., that the one hundred and twenty-second section was 
passed.’ This opinion was adopted in this Court, Mr. Justice 
Grier saying: ‘The facts in this case are correctly stated, and 
the law properly decided by the learned Judge of the Cir- 
cuit Court.’ 

“*Now, the Judge proceeds to say: ‘This js a clear, dis- 
tinct, unqualified adjudication, by the unanimous judgment 
of this C ourt, that the tax imposed by the one hundred and 
twenty -second section 1s a tax imposed upon the creditor or 
stockholder therein named; that the tax is not upon the cor- 
poration, and that the corporation is made use of as a con- 
venient and effective instrument for collecting the same. It 
is a sequence in logical connection with that provision of 
Section 117, which specifies as the subjects of individual tax- 
ation all the earnings, profits, gains, and income from what- 
ever source derived, and whether divided or not, except the 
amount derived from the sources indicated in the one hun- 
dred and twenty-second section. Of the incomes specified in 
Section 117, the individual must make specific returns, and 
be directly taxed thereon. Upon or for the incomes received 
from the sources mentioned in Section 122 no tax 1s directly 
imposed upon the owner. That tax is to be returned by, and 
collected from, the corporation, as his agent and instrument. 
A tax is understood to be a charge, a pecuniary burden, for 
the support of government. Of all burdens imposed upon 
mankind, that of grinding taxation is the most cruel. It is 
not taxation that government should take from one the prof- 
its and gains of another—that is, taxation which compels one 
to pay for the support of the Government from his own gains 
and of his own property. In the cases we are considering, 
the corporation parts not with a farthing of its own property. 
Whatever sum it pays to the Government is the property of 
another. Whether the tax is 5 per cent on the dividend 
or interest, or whether it be 50 per cent, the corporation 1s 
neither richer nor poorer. Whatever it thus pays to the Gov- 
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ernment it by law withholds from the creditor. If no tax 
exists 11 pays 7 per cent, or whatever be its rate of interest, to 
its creditor in one unbroken sum. If there be a tax it pays 
exactly the same sum to its creditors, less 5 per cent thereof, 
and this 5 per cent it pays to the Government. The receivers 
may be two or the receiver may be one, but the payer pays 
the same amount in either event. It is no pecuniary burden 
upon the corporation, and no taxation of the corporation. 
The burden falls on the creditor. He is the party taxed.’ 

‘Now, I say that is the effect of the system adopted by the 
State of California. Because, if they had not adopted this 
system in dealing with the affairs of this company, it would 
be absolutely impossible, in the nature of things, for the 
agents of the State, the State Board of Mqualization, tO prop- 
erly adjust the burdens between these parties who own joint 
interests or common interests in this property. But the par- 
ties may adjust it themselves, and without difficulty. So 
that in the case of heirs of an estate there may be a dozen, 
and there may be twenty, and they may have divers inter- 
ests; and one comes forward and pays the tax, and the others 
are bound to him for their proportion of it. 

‘Another common instance in the history of this country: 
There were large grants of land claimed under concessions 
from the Mexican Government before this country was ac- 
quired by California. Before the title was settled, before the 
patent issued from the General Government, numerous deeds 
for different pieces of land were given by the claimants under 
those concessions. ‘The United States Government, in giving 
those patents, did not undertake to adjust those interests at 
all. It gave the patent to the original claimant, and said: 
‘Now, adjust your interests among yourselves. Here is the 
land given to the man to whom it was ceded. Now, you who 
have claims to portions of it, assert your claims through the 
proper tribunals, or settle it among yourselves. It would 
require too much labor and too much patience for us to take 
the trouble to om ake the adjus tment between you.’ 

‘Now, the State of California, seeing the utter impractica- 
bility of making this adjustment of burden between the 
holders of the bonds and the holders of the property, have 
chosen to use this corporation as a convenient means of col- 
lecting the tax. ‘The State Says: ‘We assess it to you, You 
pay the tax and deduct it from the amount of your indebt- 
ovaures? Adjust that between yourselves. If you can agree 
upon it, do agree upon it. If not, the Courts are open for 
adjustme nt. 

‘IT say, then, that a construction can be put upon this Con- 
stitution of California which avoids any discrimination, 
which makes the burden fall equally upon all, in proportion 
to their ability to pay; in proportion to the property that 
they hold; in proportion to the protection which they receive 
from the Government. And even if there were no provision 
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which, by the Constitution itself, has been made a charge and 
a lien upon the interest which these creditors hold in the 
land, which interest will be sacrificed in default of payment 
by a sale of the property, which will deprive them not only 
of their property but of the security, there being a direct pro- 
vision in the Constitution—and properly considered, I think 
there is a direct provision—-that any Court would compel this 
party to repay to his debtor the amount which that debtor 
had expended in removing the lien or incumbrance from 
that property. 

* Now, the Constitution proceeds—that same fourth section, 
Article XIII: ‘The taxes so levied shall be a lien upon the 
property and security, and may be paid by either party to 
such security; if paid by the owner of the security, the tax 
so levied upon the property so affected thereby shall become 
a part of the debt so secured; if the owner of the property 
shall pay thie tax so levied on such security, it shall consti- 
tute a payment thereon, and to the extent of such payment 
a full discharge thereof; provided, that if any such security 
or indebtedness shall be paid by any such debtor or debtors 
after assessment and before the tax levy, the amount of such 
levy may likewise be retained.’ If he is called upon before 
he has paid the tax, after the assessment has been made, he 
may be still made to pay the amount of money which he will 
be called upon 

“Mr. JupbGE SAWYER [interrupting ]|—The difficulty is that 
the Constitution applies to everybody except railroads. 

“Mr. TerRryY—No; it applies to every body. They are 
making a false clamor. They are complaining of everything. 
We contend that that section, properly considered, applies to 
everybody. ‘A mortgage, deed of trust, contract, or other 
obligation by which a debt is secured, shall, for the purposes 
of assessment and taxation, be deemed and treated as an 
interest in the property affected thereby. That is of uni- 
versal application. There is a tax levied upon the whole 
property. ‘There is no tax levied upon the mortgage. Under 
the first clause of that section of the Constitution the prop- 
erty belongs in part to one and in part to another. The 
Constitution so provides that it is deemed and treated as an 
interest in the property affected by it. Then the holders of 
those bonds have an interest in the property to the extent of 
the value of their bonds. The holders of the stock of the 
railroad company have an interest in the property to the 
amount of the residue. Now, that is impossible of adjust- 
ment, because, as I say, these debts are increasing and dimin- 
ishing. They are one thing at one time, and another at 
another. The bonds are put ina lump and sold; and it is 
very much easier for the railroad company and their credit- 
ors to adjust the proportion of the burden than it would be 
for the Assessor. It would be an impracticable work for the 
State to make that adjustment. But it would be easy of ascer- 
tainment by the railroad company. ‘They know exactly what 


ET: MMT ae <A er ga RNS aca ME” SOM a Oe — 


A ANE 2 RIE I NNR EN NG UST RRR CRN 


5S — 


the amount of their indebtedness is upon the first day of 
March of each year. The first Monday of March, when 
these taxes are levied, they can then adjust the burdens of 
their creditors when they settle with them, without throwing 
this duty upon the State. And I cannot for the hfe of me 
see the difference—— 

“Mr. JupGe SAwYeEr [interrupting] - The trouble of it is 
that they are excepted by the very introductory words, ‘ex- 
cept as to railroads.’ 

“Mr. Terry—That is as to the manner of assessment 
merely. That is not as to the interest in the property. That 
part is broad enough to include everybody—corporations and 
everybody else. But it is only as to the manner of assess- 
ment that a difference is made. When it comes to assessing 
them you shall do it all in the name of. one of the parties in 
interest. Just as the Legislature might provide that in a 
partnership, if there were a resident partner and a non-resi- 
dent partner, that it should work no hardship upon either 
of the two, that the whole assessable property should be 
assessed to the resident partner, and if the resident partner 
paid the taxes he would havea right to recover it back in 
the settlement of his account with the other partner. ‘There 
would be no difficulty in that; there is no difficulty in 
arranging these matters petween the parties. ‘They have, in 
truth, agreed that they would pay those taxes. It was sug- 
gested that they might have changed that agreement. If 
they have changed it, they can_ arrange among themselves 
the money which has been expended to prevent the sacrifice 
of the estate. 

“Mr. Justice Firtp—l do not see any constitutional objec- 
tion to the: Legislature providing that the property of joint 
tenants or tenants in common shall be assessed to the party 
in possession. I do not see that it would work any harm or 
violate any constitutional right. I suppose they might assess 
property without reference to its owners, as so much property. 

“Mr. Terry—Certainly; it is simply a matter of identifi- 
cation. 

“Mr. Justice Frerp—It is only when they come to bring 
an action like this, for personal judgment, that we must dis- 
cover who is personally under obligation to pay it. 

“Mr. Terry—The United States brought action for per- 
sonal judgment against a railroad company for the payment 
of taxes levied upon its creditor, and the Supreme Court of 
the United States unanimously said they should pay it. 

“Mr. Justice Freip —The case you refer to has often been 
before us. You will find that we have given very full con- 
sideration to that case. It was held that the tax was not, in 
fact, upon the corporation, but that it was a tax upon the 
creditors. 

“Mr. Terry—That is exactly what I say here. That is 
the purpose of it. We contend that this tax is not a tax 
upon this railroad company. It is not a discrimination 
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against this railroad company. It is a tax to the extent of 
its indebtedness, a tax upon its creditor; and the railroad 
company 1s merely used as a convenient means of collecting 
the tax. That isexactly the point for which I cite that case. 

* Now, objection is made that there is discrimination in 
the manner of assessment. I do not think there can be any- 
thing in that. It lias been decided several times in the State 
Courts, and in the Supreme Court, that a Board might be 
established for the assessment of property which. extended 
through various counties, property which it was impossible 
to assess by local assessment. I think it not necessary to 
dwell upon a proposition like that. The State Board of 
Equalization in acquiring information as to the amount of 
property which they are called upon to assess, in the first 
place, pursue precisely the same course that the County 
Assessor does in arriving at the value of the property. He 
calls upon the party for a statement of his property subject 
to taxation. He calls upon him, and the information which 
he is required to give Is exactly the same information which 
any citizen is required to give when called upon by the 
Assessor. And from the information so derived, and any 
other information within the reach of the Board of Equah- 
zation, they arrive at the value of the property. I cannot 
see any hardship that there is in having the valuation of 
property so stated determined by a Board elected by the peo- 
ple of the whole State, or by the people of districts, rather 
than by local Assessors in piecemeal, each Assessor elected 
by the citizens of his particular county. It is objected, too, 
that the provision of the Constitution, Section 10, Article 
XII, which required an apportionment of the taxes levied 
to counties, and to subdivisions of counties, has not been 
complied with. 

“Mr. Justice Fretp—I believe it is admitted that there 
are no subdivisions except cities. 

“Mr. Terry—There are none. No taxing districts in the 
county. There are no taxing districts except cities which 
collect any portion of the county taxes; of the State and 
COUNLV taxes. 

“Mr. BRown—Will you allow me to interrupt you? 

“Mr. Terry-— Yes, sir. 

“Mr. Brown—There are school districts and road districts, 
and in any school district there may be a special tax fora 
school house; or in a road district there may be a special tax 
fora bridge, and in such cases the taxes in those districts 
would be different from those in another part of the county. 

“Mr. Justice Fixtp—Do you contend that the railroad 
company would be in any way affected by that? I do not 
see how the apportionment into districts would affect the 
railroad company. 

“Mr. Brown—Certainly; because the tax would be col- 
lected from that portion of the road which ran through that 
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district. It might just touch the district, or it might run ten 
miles in the district. 

“Mr. Terry—Well, all those taxes are levied by the Board 
of Supervisors, and all those taxes are collected by the County 
Tax Collector. 

“Mr. WiGGInton—A special school tax would not be lev- 
ied by the Board of Supervisors. They have nothing to do 
with it. 

“Mr. Terry—A special school tax is levied by the Board 
of Supervisors and collected by the County Tax Collector, 
and apportioned to the different school districts by the Board 
of Supervisors. 

“Mr. BRown—Your Honor will perceive the importance to 
the defendant. If the railroad does not run through a cer- 
tain road district or school district, your Honor, there is no 
tax. If it runs only a short distance, the tax might be for a 
long distance, and if might be very heavy. 

“Mr. Terry—The railroad runs so many miles through the 
county. The county have to do with that number of miles. 
They levy their tax upon that number of miles, and it is no 
business of the railroad as to whether one school district gets 
a little more than another school district or whether it getsa 
little less. The number of miles of railroad in the county is 
given; that and the value per mile is given; that is the 
amount with which the county has to deal in making their 
assessments—the valuation of the number of miles of road 
running in that county. Whether the tax after it has been 
collected is equitably divided between the school districts, is 
a matter with which nobody has any concern. At least. 
nobody before this Court has any concern about it. 

“Mr. JupbGE SAwyeR—Well, suppose the railroad runs 
forty miles through a county and through a certain school 
district one mile, the schoo] district would not be entitled to 
a tax on the forty miles? 

“Mr. Terry—That school district has no right to levy a 
tax upon one foot of it. 

“Mr. JupGE SAwyYER—The Board of Supervisors have no 
right to levy a tax on that forty miles for the benefit of that 
school district. They have no authority whatever to levy a 
tax on forty miles running through that county for the ben- 
efit of that district. 

“Mr. Terry—There is no evidence here that any tax has 
been levied upon this road for the benefit of any school dis- 
trict. When we imagine that public officers are public rob- 
bers, we may imagine any sort of an outrage they may com- 
mit. But the presumption is, that the public officers do their 
duty. 

“Mr. JUDGE SAWYER—But what we are trying to do is to 
get at the effect of this law. 

“Mr. Terry—lI say the Constitution meant simply this: 
It was adopted in contemplation of the division of counties 
into townships and smaller subdivisions. It was adopted in 
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contemplation of the probability that various counties in the 
State would avail themselves of this permission of consti- 
tuting themselves an organized system of town governments 
to localize legislation as much as possible. And when that 
would be done, of course each of these small subdivisions of 
this county would be one district. They would levy a tax 
for county purposes. And when that was done whatever 
proportionate amount was due from each division would be 
paid,and not before. It would bea vain thing if done before 
that. 

“ Now, the provision for the levy of school taxes is in Sec- 
tion 1837 of the Political Code, which reads as follows: 

““'The Board of Supervisors must, at the time of levying 
the county taxes, levy a tax upon all the taxable property in 
the district voting such tax, sufficient to raise the amount 
voted. The rate of taxation shall be ascertained by deduet- 
ing fifteen per cent for anticipated delinquencies from the 
aggregate assessed value of the property in the district, as it 
appears on the assessment roll of the county, and then divid- 
ing the sum voted by the remainder of such aggregate assessed 
value. ‘The taxes so levied shall be completed and entered 
on the assessment roll by the County Auditor, and collected 
at the same time and in the same manner as State and county 
taxes; and, when collected, shall be paid into the County 
Treasury for the use of the district in which the tax was 
voted.’ 

“Section 3665 of the Political Code reads as follows: 

“*The assessment made by the County Assessor and the 
State Board of Equalization shall be the only basis of taxa- 
tion for the county, or any subdivision thereof, except in 
incorporated cities and towns, and may also be taken as such 
basis in incorporated cities and towns when the proper 
authorities may so elect; all taxes upon townships, roads, 
school, or other local districts, shall be colleeted in the same 
manner as county taxes.’ 

“The Boards of Supervisors can ascertain and are able to 
ascertain much better the number of miles of road in each 
particular school district than the State Board of Equaliza- 
tion. They form the school districts and remodel them as 
they please, and abolish them, and add to them, and take 
from them. 

“Another objection made is, that the roadbed, franchise, 
rolling stock, and roadway is assessed as a unit, and not in 
separate parcels, To my mind, that is the only possible way 
at which a fair conclusion can be arrived at. They all go to 
make up a railroad. They are all used for that business 
exclusively. They are of no value for any other purpose in 
the world. As well might the wall, the roof, and the sleepers 
of a house be required to be assessed separately, and the val- 
uation of each given in separate items, as the roadbed, road- 
way, and rolling stock of railroads. None of them have any 
value except in that connection. The roadbed, the embank- 
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ments, or the cuts have no possible value for any other use 
in the world. The rolling stock detached from the road is of 
no value. It is of no value without the franchise. 

“Tt has been asserted that a franchise is not property; that 
itis of no value. In the first place, | contend it is competent 
for the sovereign of any State or community tO say In what 
property shall consist. I think there is no other title to 
property; that nothing is property except what has been 
declared by law to be property; and that everything is prop- 
erty which the law says is property. There is no other way 
of arriving at it. Why, years ago, when the institution of 
slavery prevailed, property in human beings was permitted 
in some of the States. In some States it was real property, 
required to be passed by deed or by an instrument under 
seal, that instrument to be recorded at the place of residence. 
In others it was personal property, transferred simply by 
delivery of the chattel. 

“Mr Terry—the law designates what is real property 
and what is personal property. ‘lake, for instance, common 
law. What did real property consist in? lt consisted in the 
land itself, and in anything which could not be removed 
from the land without disturbing the soil. Any superstruct- 
ure erected on top of the ground, whether it rests upon the 
ground or rests upon posts, is in California declared to be 
real estate. And it Is real estate, because the law has so 
declared it. 

“Now, a franchise is said to be of no value. Of what value 
would this property be to-day without a franchise? Krom 
the franchise they derive their right to own property; they 
derive their corporate existence; they derive their right to 
collect toll; their right to construct the road; their right to 
operate the road; their right to appear in these Courts and 
defend a case brought against them. The right to sue and 
be sued: is one of the rights which they have acquired by 
virtue of the franchise given to them by the State. And it 
seems to me their franchise is of more value than all the rest 
of the property, because, without it, it would be of no utility 
whatever. 

“ Again, another advantage they have derived. They have 
derived the right to carry on this business, to make a profit 
on it without incurring the responsibility that I would incur 
if I undertook to carry on, in connection with any other in- 
dividual, the same business. Their liability is limited by 
law. ‘They are responsible only to the extent of their inter- 
est in the corporation; the extent of the shares that they own. 
Whereas, in the case of individuals carrying on the same 
business, each individual is responsible for every cent of all 
obligations incurred. And, for that grant, the railroad cor- 
porations are liable to be assessed for the power to exist, and 
to hold property, and to carry on business 

“jit is admitted here that the State might impose a burden 
upon a corporation which is not imposed upon an individual, 
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‘They admit that those burdens might be imposed which can- 


not be imposed on individuals. Now, if this be a diserim- 
ination, what is it except a condition to the existence of 
the corporation? Could not the State say to corporations: 
‘We will allow you to form corporations for these purposes. 
To transact this character of business, we will give you the 
advantage of limiting each individu: al’s is ability; we will 
give you the right of eminent domain; we will give you 
the right to cross the public lands, and to cross public 
highways; but we exact, as a condition, that you shall pay 
double the amount of taxes which individuals pay who 
have no privileges of this kind.’ Under the admissions 
made by counsel, if that be laid as a condition in the act of 
incorporation, it would be in the power of the State to enforce 
it, and would not be a violation of the Fourteenth Amend- 
ment. They say that an unequal tax upon its property is a 
different thing; that when you undertake to assess the prop- 
erty of the corporation you 4 yy assess it just exactly as you 
do the property of individuals; but that you may impose any 
burden you please upon a Corpor ition as a corporation as a 
condition to its existence. Weill, now, if that might have 
been contained as a provision in the corporation law as a 
prerequisite to corporation at all, why may it not be imposed 
asa condition to their continuation of existence? If the Con- 
stitution has the effect of amending the corporation laws, it 
must be given that effect. 

“There is another proposition. They object that the assess- 
ment of this railroad property is fatally defective because there 
is no sufficient description given of the property taxed. And 
they read from certain sections of the Political Code giving 
directions to local assessors as to the assessment of property 
in the counties, which says that real estate, and the improve- 
ments thereon, are to be separately assessed, and one of the 
counsel contended, with some degree of gravity, that the 
roadbed and the roadway was real estate, that the rails and 
ties were personal property, therefore that there should have 
been an assessment of the value of the roadway and the road- 
be d, and another assessment of the value of the rails and ties. 

“Now | say that, under the rule adopted in California, the 
roadway, roadbed, rolling stock, and everything else, is 
neither real nor personal property; it is a class by itself. 
The law hasa right to classify property as it pleases, to desig- 
nate arbitrarily what is real, and what is personal, and what 
is mixed; and they have chosen to fix this in a class by itself; 
to classify it by itself according to its use. It is of no value 
for anything else. The whole thing together goes to make 
up the thing which is useful, and whic h is used, and there- 
fore, it has been fixed in a class by itself. It partakes both 
of the nature of real and personal property. 

“Mr. JupGge Sawyer—I did not understand that they 
claimed that it was real estate. They claimed that it was 
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improvements, and they cited the Kearny Street case to 
show that it was improvements. 

“Mr. Terry—They claimed that the roadbed should be 
assessed as real estate, and that the rails and ties should be 
assessed as personal property; as improvements. 

“Mr. JupGE SAwyYER—Not as personal property, but as 
Improvements. 

“Mr. Terry—Yes, as improvements. ‘Then, of course, 
the rolling stock ought to be personal property. It is not 
affixed to anything; but I say that the whole thing has been 
put in a class by itself. It goes to make up the whole just as 
the fixtures in a house are a part of the house. 

“Mr. Justice Fretp—You treat it in this way: Supposing 
the jaw had said that railroads should be taxed at their value, 
but in estimating the value they should take into considera- 
tion the rails and roadbed, and roadway, and therefore, that 
it was clear that railroads should be taxed in that way? 

“Mr. Terry—Yes,sir; that is what I say; that itis the rail- 
road which is taxed, and that the tax includes everything 
which goes to make up the road. 

“Mr. Justice Fretp—On the same principle, where they 
tax a house, they would not separate the fixtures that are 
attached to it. , 

“Mr. Terry—Certainly not. Nor would they tax the roof 
or the floor separately. 

“Mr. Justice Firetp—That suggestion strikes me with a 
good deal of force. 

“Mr. Terry—Of course, the Constitution and laws must 
be interpreted together. The whole instrument must be 
read. And itis clear that the object of the framers of the 
Constitution and of the adopters ofthe Constitution intended 
by the language of that instrument, to take these railroads 
from the category of real and personal property, and to tax 
them ina class by themselves. The depots, buildings, ma- 
chine shops, are treated as property, all being classed in a 
separate class from the rest of the railroad property, and 
assessed by local Assessors; but the roadbeds and other prop- 
erty are assessed as a whole; they are mixed property; they 
are neither real nor personal property, but they partake of 
the nature of both. 

“In regard to the description given by the Constitution for 
‘identification: that is what the statute requires. Section 
3664 says that in assessing property, it must be done by metes 
and bounds, or some description sufficient for identification. 
Well, now, the railroad commences at the City and County 
of San Francisco and goes to the eastern boundary of the 
State; giving its name and giving that statement of its loca- 
tion, is a sufficient description for all purposes of identifica- 
tion. Every man, woman, and child in the State would 
know what was meant. 

“Mr. Justice Firtp—You could not find, very well, any 
other Central Pacific Railroad. 
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“Mr. Terry—Exactly. It has been often decided that a 
dese ription of a tract of land which is usu: ally made by metes 
and bounds, is sufficiently described, if it is named by the 
name by which it is known. It is not necessary to say 
whether it contains ten acres or ten thousand acres. You 
can give its well known name without giving any other de- 
scription whatever. That description would be sufficient in 
a deed conveying the property. It would be sufficient in the 
levy of an execution, sufficient in a Sheriff’s deed. There- 
fore you would have no difficulty in finding the Central 
Pacific Railroad if you wanted to levy upon it, if it was 
merely described by its name. 
~“Another objection which is made is, that there should 
have been some sort of a description of the cars. The gen- 
tleman says there is no suflicient description of the cars; 
that the description, ‘so many cars, does not mean any- 
thing; that that does not describe it. 

“Mr. JupbGE SAwWYER—It don,t say so. 

“Mr. Terry—How do we know it don’t say so? If the 
law requires it, we say it does say so. We have not intro- 
duced the record of the Board of Equalization as to what 
that assessment was. We have introduced a statement which 
they made as to the amount of assessable property—as to the 
number of miles and the value of it. The law says that that 
is p ima face evidence. Now, if it was necessary tO sav so 
many acres bounded so and so, that has been done. The 
burden was upon them to show that it had not been done. 
The record was here in the Court House. The law makes 
that record prima face evidence, and we have made out our 
prima facie case, 

“Mr. Brown—Our point is this, that there was no assess- 
ment at all. 

‘Mr. Terry-—-The assessment has not been produced. 
Your Honors have not been allowed to look at the assess- 
ment, and you do not know what it contains. All you do 
know is that we have introduced a paper which the law says 
is prima facie evidence that the assessment was properly and 
legally made in every respect; that every ‘1’ was dotted and 
every ‘t’ was crossed. The burden was upon them to show 
that it had not been done just exactly as the law required. 
Now, I don’t care how the gentleman claimed it was done. 
I savy we have prove n in this case that it was done just as it 
ought to have been done. The assessment did not require, 
anywhere, to be sent to the county. The assessment must be 
made at a certain time. And when it is made, all that is 
required to be done is to send to the different counties a 
statement that the assessment has been made: that the value 
is so much per mile, and that so many miles are in your 
county, and therefore so many thousand dollars’ value are 
for you to tax up for your county purposes. And that state- 
ment is to be entered upon the assessment roll of the county; 
that statement, and nothing else. And that statement was 
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entered upon the assessment roll of the county, and that 
statement was produced here. 

‘Mr. Brown—We rely upon Subdivision 12 of Section 
3650, that ‘the assessment of the franchise, roadway, road- 
bed, rails, and rolling stoc ‘+k of any railroad as apportioned to 
his county by the State Board of Equ: alization 

“Mr. Terry finterrupting]—Subdivision 12. That is a 
good subdivision. Ihave been readingit. I have got it here 
now. Now, that means just this: He is to enter there the 
amount of State taxes on that number of miles of road, and 
the amount of county taxes on that number of miles of 
road. That is what he has got to put on his assessment. 
That is, the proportion of the assessment reported to him by 
the State Board of Equalization. And that is what he must 
put in his assessment. He must carry out the whole amount 
of State and county taxes assessed against that proportion of 
the road which was reported to him by the State. Board of 
le qui alization to be assessable in his county. 

‘Mr. Wiceintrox-—The law provides that the Auditor shall 
do that. ‘The Assessor has nothing to do with it. 

“Mr. Terry — Well, he must enter up the assessment; no 
matter how he does it. It is entered upon the assessment 
book; no matter whether under the Assessor or under the 
Auditor. It is upon the assessment book of the county, that 
the measure of obligation of each citizen property holder in 
that county, to pay his rate of taxation, is found. 

Mr.B rown-- Our position is this: that the copying of 
this letter is no assessment. What we insist upon is that the 
assessment, as made by the State Board of Equalization, 
should be entered upon that book; but without that there is 
no evidence whatsoever of any assessment, and it is not an 
assessment. 

“Mr. JupbGE SAwWYER—You mean that a COpPy of the assess- 
ment should be transmitted? 

“Mr. Brown—No, sir; what I mean is that the assessment 
made by the State Board should be entered upon those books 
as the assessment; that here they have simply entered a letter 
from the State Board to the local Assessor, and that is all. 
It has no element of assessment; it may be a statement re- 
quired under another section, but it is not an assessment. 

“Mr. Terry—The assessment is in the records of the State 
Board of Equalization where it belongs. It is never sent out. 
All that the county has anything to do with is the proportion 
of the value of that road with which they can deal for county 
purposes. The State Board of Equalization fixes the number 
of miles of road in their county, and the value of it, and says: 
‘Now, gentlemen, you have got so much money to add to 


your assessment list for the purposes of fixing the amount of 


your county taxes to raise the necessary revenue. Here is 
this railroad in your county—ten miles of railroad at ten 
thousand dollars per mile—one hundred thousand dollars. 
Add that valuation, and then go on and fix your amount.’ 
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This statute must be construed together; and, when you 
undertake to determine what the County Assessor is required 
to spread upon his assessment book, by the twelfth subdivi- 
sion of Section 3650, vou must find out what it is he receives; 
because, he cannot spread anything upon his book that he 
has not received. 

“ Now, Sectiun 3664 tells just what he must receive. Com- 
mencing at the bottom of the left hand page: ‘On or before 
the fifteenth day of May,in each year, said Board shall trans- 
mit to the County Assessor of each county through which 
any railway, operated in more than one county, may run, a 
statement [not a copy of .any statement, but a statement, 
showing what?] showing the length of the main track or 
tracks of such railway within the county, together with a 
description of the whole of said tracks within the county, 
including the right of way by metes and bounds, or other 
description sufficient for identification.’ 

“Now, that is all that they are required to send him. 
What can he put upon his books except that which he re- 
ceives from the State Board?’ In determining what the 
twelfth subdivision of Section 3650 requires him to spread 
upon his books we find provided as follows: ‘The assessment 
of the franchise, roadway, roadbed, rails, and rolling stock 
of any railroad, as apportioned to his county by the State 
Board of Equalization.’ 

“Mr. Justice Firretp—That means the value, does it not? 

“Mr. Terry—Yes, sir; assessed by the Assessor. It means 
that he is to spread upon his book a statement which he is 
to receive from the State Board of Equalization: that 1s, that 
there are so many miles of road in the county, and that it is 
worth so much a mile. 

“Mr. Wiaaixnton—Do I understand you to say that that is 
the assessment? 

“Mr. Terry—No, sir; no, sir. I say that the assessment 
is on the record of the State Board of Equalization, and 
nowhere else. : 

“Mr. Wiaainron—W hat does Subdivision 12 mean when 
it says he shall put the assessment on the roll? 

“Mr. Terry—As apportioned to his county. It means 
just exactly what it says, that he shall put down ten miles of 
road, worth twenty thousand dollars a mile—two hundred 
thousand dollars—to predicate his county levy upon. That is 
all that it does mean; that is all that it could mean. There 
would be no sense, no reason, in requiring a full transeript of 
this assessment to be made out and sent to the Assessors of 
the different counties. There would be no use to be. sub- 
served, no useful purpose. They cannot revise it; they can- 
not increase or diminish it. All that they have got to do is 
to take the number of miles and the valuation as affixed, and 
assess it for county purposes at the same valuation and at 
the same number of miles. 

“T was going to say that it would be a matter of absolute 


impossibility for the State Board of Equalization to transmit 
such documents as these gentlemen say are required. In the 
first place, one of them claims that they must deseribe the 
roadbed by metes and bounds—that they must describe every 
particular subdivision of land in it; that they must describe 
the cars by a description sufficient to enable anybody to 
identify them; that they must assess the road as real estate; 
that they must assess the rails and ties as Improvements upon 
the real estate; and between the last Monday in April and 
the fifteenth day of May, they must make thirty or forty 
transcripts of that to send to the various Assessors of the 
counties. That would be an absolute physical impossibility 
with the clerical force that they have. They have only one 
clerk, and he could not do the work in six months that they 
would require him to do in a week if their theory of the 
manner 1n which this thing is to be done, be correct. And 
the County Assessor would have nothing to do with it when 
it got there, because he has nothing to do with any part of 
the road except that which falls within his county. 

“Mr. Jusrice Firtp—There are a great number of cases 
where property consists of very many parts and where it is 
not necessary to enumerate specifically those parts in a deed, 
or even where an execution is levied by a Sheriff. If you 
give a deed to a house with all the furniture in it, would not 
that deed be sufficient to pass the furniture in it? 

“MR. Terry—And it would be a Food specification for 
taxing. 

“Mr. Justice Fietp—That is what I was going to say, 
then if the Sheriff should sell the house and all the furniture 
it would not be necessary for him to describe in detail the 
particular items. 

“Mr. Terry—Certainly not. 

“Mr. Justice Fretrp—Then on the same principle, why 
would not a conveyance of railroad property, including in 
general terms the rolling stock, carry all the cattle cars as 
well as all the other cars that were in possession of the com- 
pany? 

“Mr. Terry—I say that that is the law. 

“Mr. Justice l'rreLtp—And if so, why would it not be good 
not only in a mortgage, but for taxes’ ‘The rule is, after all, 
that you must describe the property so that you can iden- 
tify it, and the identification must be not necessarily by the 
description itself, but by the description taken in connection 
with the circumstances in which the property is placed, as, 
for instance, the furniture in a house. ‘That is sufficient iden- 
tification for you to go into the house and take the furniture. 
[Is there not always connected with railroad cars a mark so 
that in some way they can be identified ? 

“Mr. Terry—Always. 

“Mr. BrRown—Will you allow me to answer that sugges- 
tion? A man might have any amount of stock upon a ranch 
or farm and, by a general bill of sale he might sell all that 
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property, unquestionably; but when it comes to the taxation 
of that property, he is entitled by the statute to have that 
property specified; and, until it is specitied, there is no mode 
known to man by which he can obtain any relief whatsoever. 
[n case a tax is levied upon him by a lumping assessment, 
and a suit is brought against him, if the tax 1s good, although 
they may have assessed ten times the amount of the property 
that he owned, yet he has no relief; while, if the assessment 
is specific, so many thousand head of sheep, or so many thou- 
sand head of cattle, or so many hundred head of horses, and 
the assessment Is greater than the property that he owns, he 
has a perfect defense against that surplus assessment. 

: Terry—The object is, | suppose, to identify the prop- 
erty. Ido not think that any assessment was ever made, or 
ever will be made, to meet the gentleman’s views. He says 
that although the conveyance of a farm with a thousand 
head of cattle thereon would be sufficient to transfer the cat- 
tle and property, vet, when those cattle come to be assessed 
there must be a more particular assessment; therefore, the 
assessment must say: ‘One red yearling bull, valued at ten 
dollars; one white heifer, valued at five dollars.’ 

‘Mr. Brown— That enumeration is specially provided 
against. , 

‘Mr. Terry—Very well. Now, then, where is there any 
necessity for any enumeration of cars? ‘The rolling stock 
is put down at so much. What is the necessity of putting 
down so many passenger cars, and so many freight cars, and 
so many box cars, and so many flat cars, and so many bag- 
gage cars ?, 

“Mr. JupGe Sawyetr—The whole question, I think, de- 
pends upon the construction of the Constitution. The 
Constitution prescribes what shall be done. If it requires 
something more than a general description, as a farm by 
a certain name, you have got to follow it. So, 1t comes 
right down to the question, What does the Constitution re- 
quire ? 

“Mr. Terry—Exactly. And I say that, so far as the argu- 
ment in this case is concerned, | do not care what the statute 
requires. Whatever the statute requires in this case we have 
done. We have introduced a paper which the law says 1s 
prima facie evidence of our right to recover; that means that 
we have proved enough to authorize and to require the Court 
to presume that this assessiment was made precisely as the 
statute required it to be made; and, if anything was wrong, 
the proof should have come from the other side. We have 
made a prima facie case that the assessment was made just 
exactly as the statute required it to be made; and there has 
been no proof to the contrary. ‘Then, if it was necessary to 
put down ‘one box car, number so and so, and another one 
number so and so,’ that has been done, and the records of 
the State Board of Equalization will show it. 

‘Mr. Justice Fietp—Undoubtedly your position is cor- 
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rect, that what you have produced is generally prima facie 
evidence of right to recover. The law is, that you have 
established a provma jacr Case. 

“Mr. JupbGE SAWYER—The very point is that it does not 
show it. 

“Mr. Terry—The Court has not been allowed to see what 
the assessment does show. ‘The objection is to the insuffi- 
ciency of the statement that was sent by the Board of Kqual- 
ization. 

“Mr. Browx—No, our objection is that the assessment 
made by the State Board was not entered upon the assess- 
ment roll of the county. 

“Mr. Terry—My reply is, that no law ever required that. 

“Mr. JupGE SAwytR—TLhat is a question of construction 
of law. 

Mr. Terny—My proposition is that there is no law that 
required any such thing to be done. The law required sim- 
ply that the State Board of Kqualization should transmit a 
statement of the number of miles and the valuation of the 
road in that county, and of the proportion which that county 
was entitled to receive of the whole valuation, or entitled to 
deal with the whole valuation. That has been decided by 
the Supreme Court of this State in two cases. This case of 
The wav lrranciseco and Nortii Pacific heailroad Company Vs, 
The State Board of iqualization is found in 60 California. The 
portion which I read is on page 33: ‘The order of assessment 
does assess separately the franchise, roadway, roadbed, rails, 
and rolling stock-—the several subjeets of taxation mentioned 
in the Constitution and Code. (Article XIII, paragraph 10; 
Political Code, paragraph 3692.) It is not necessary, there- 
fore, to determine whether it is obligatory on the Board sep- 
arately to specify the several items of railroad property. The 
Constitution does not in terms require that the assessed value 
of each item should be separately apportioned to the several 
counties, and that the Political Code does not contemplate 
such separate division is sufficiently apparent from Section 
3650. That section provides that the Assessor shall prepare 
an assessment book in which must be specified, in separate 
columns, under appropriate heads: 1. The names of persons 
assessed; 2. Land by township, etc.; 3. City and town lots; 
4. Personal property, showing number, kind, ete.; 5. Cash 
value of real estate, etc.;'6. Of personal property; 7. Money; 
8. ‘The assessment of the franchise, roadbed,’ ete., such as 
may have been made by the State Board and furnished to 
him; * * * 14. Total value of all property. It thus 
appears that while as to assessments made by the Assessor 
the kinds are to be separately stated, the assessment by the 
State Board of the ‘franchise, roadbed,’ ete., is entered in 
one column and as a single item.’ 

“Now, he could certainly put upon his assessment book 
only what was sent to him by the State Board. And Section 
3664 of the Political Code says he shall send a statement of 
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the amount of road and the valuation in the county, and 
nothing more. He has got nothing to do with the road out- 
side of this county. 

“An objection was made, which struck me as being exceed- 
ingly fine drawn, by the learned counsel who argued the case 
for the defendant. That whereas, the Constitution required 
an assessment to be levied upon the roadbed, rails, and roll- 
ing stock of railroads, yet the statements furnished by the 
State Board of Equalization to the County Assessor simply 
showed the length of the main track of the road, and that 
therefore it was not such an assessment as the Constitution 
required. I say the objection was rather too finely drawn 
for my comprehension. I donot suppose it ever entered into 
the contemplation of the persons who framed or adopted the 
Constitution, or of those who framed the statute, that any- 
thing more should go into the estimation of the number of 
miles of road than the number of miles from one terminus 
to the other; that the side tracks, the double tracks, the turn- 
outs should not enter into the computation of the number of 
miles of railroad, but that the length of the railroad should 
be computed as a distance from one terminus to the other. 
And it is very true that in the computation ef the length of 
this road they have not made any calculation of these vari- 
ous double tracks, these various side tracks, these various 
turnouts to the roundhouses and to the turntables, but that 
they have computed the length of the road from one end to 
the other as a single track. Certainly the defendant is not 
injured by that computation. Certainly it was not injured 
by having a less number of miles assessed than would have 
been assessed had all these side tracks been taken into con- 
sideration in making the computation. They would have 
had reason to complain, and would have complained loudly, 
if any such assessment had been made. If they had esti- 
mated that in Sacramento there were four or five tracks, and 
that, therefore, the company had so many additional miles 
of road, the defendant then would have complained with 
reason. but now they have no right to complain. 

“Mr. Justice Ftetp—lI forget whether there was anything 
in the record showing that they include the four miles of 
water. 

* Mr. Terry—Yes, sir, that is included. They did meas- 
ure the road from Fourth and Townsend Streets, I believe, 
or from some street in San Francisco, by way of Oakland to 
Sacramento, and thence to the eastern boundary of the State, 
and estimated it as a whole distance, the number of miles 
from that point; and four miles of that, according to the evi- 
dence, is water. But the length was given in by the railroad 
company as 604 miles. The State Board of Equalization 
adopted their measurement and called it 604 miles. I do 
not think they can be heard to complain. Or if they do 
complain that the four miles of water which was added 
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ought not to have been added, and if*Mr. Bergin complains 
that the various side tracks and turnouts ought to have been 
added which were not added, we will call them four miles 
and square the thing. 

“It 1s suggested to me that the statute in every case says 
‘main track’ in saying what shall be assessed. The Conrsti- 
tution, however, does not use the words ‘main track;’ the 
objection was that the statute did not follow the Constitu- 
tion. ‘The statute says in every case that thev should assess 
the main track. 

‘Now another objection has been made, and that is strongly 
insisted upon, that it is necessary, for the validity of a tax, 
that notice should be given, or that there should be some 
opportunity for the person against whom the tax is imposed, 
to be heard. The only authority that | have heard cited in 
support of that proposition is the assertion in Mr. Cooley on 
Taxation, which, as has been shown, is not sup yported by 
the citations of authority collated in the note to that citation. 

“A question was asked by the Court as to whether the cases 
referred to by Mr. Cooley, being cases of local assessment or 
assessment for local improvement, whether there has been 
any distinction drawn in the books between assessments for 
general governmental purposes and assessments for local im- 
provements. I think, if the Court please, that there isa very 
wide distinction, and that it is founded upon good and suffi- 
cient reason. ‘Taxes for general governmental purposes are 
imposed arbitrarily upon the citizen and no returns made, or 
are expected to be made, to the person who pays this burden, 
his sufficient consideration for the payment of his share 
toward the support of the Government being the protection 
afforded to him by that Government im the enjoyment of life, 
liberty, and property. But assessments for local improve- 
ment are based upon a very different rule, and are governed 
by different principles. They go upon the theory that by the 
expenditure of this amount for this local improvement the 
value of the property will be enhanced, and that the party 
will be madea gainer by it. Now, we will take the case of 
two persons holding adjoining lands upon a street in a town 
or village. One of them desires to have a certain local 
improvement made and makes application to the proper 
authority for that, and he says: ‘I want my neighbor to join 
in the improvement because he will be benefited the same 
as lam.’ But in assessment for governmental purposes, the 
question is to be determined by the Tax Collector or by 
the Assessor. The only question to be determined by the 
Assesssor is, What is the value of that property? He is 
selected for that very purpose, and is supposed to be fitted 
for that position. He is selected for his supposed knowledge 
of the values of property in that county. ‘That is the rule, 
at least. I don’t know how far it goes in practice. But he 


is elected and is the agent of the electors for all purposes of 


this kind; and he is elected because of his supposed famil- 
larity with values in that county. 

“But in local assessments another element enters. Will 
this expenditure add to the value of your property? In what 
degree will it add to the value of your property? Will the 
benefit which you will derive from this contemplated im- 
provement be as great or greater than the money which we 
call upon you to expend? 

‘Now, those are matters which must be determined by the 
exercise of judgment based upon testimony. And it is very 
proper that when my neighbor calls upon the proper author- 
ities to make a local lImprovement, and to assess a portion of 
the costs of that improvement against me, because my prop- 
erty is to be benefited, that I should have notice and an 
opportunity to show that my property would not be bene- 
fited: that it would be an injury to me rather than a benefit; 
that it would destroy the usefulness of my property; that it 
would place itina valley, or place it on Lop of a hill, or pile 
the dirt in front of it, or take it away, so that I would have 
no foundation for my building to rest upon. 

‘I tind that the distinction is drawn, and pretty markedly 
drawn, in Mr. Cooley’s work on Taxation. He says, in regard 
Lo special assessments, on page 416: “So the fact of special 
taxation standing apart from the general burdens imposed 
for State and municipal purposes is governed by principles 
which do not apply generally. The principle is, that the 
value of the property charged will be enhanced by the work.’ 
And he cites 44 Pennsylvania St. 118, 121; 31 Pennsylvania 
State, and 41 New York, 123. 

“And in the case of the Lodi Water Co. vs. Costar, 18 N. J. 
Equity Reports, 519, it was held that an assessment of land 
without reference to the benefit it would derive, was the tak- 
ing of private property for public use. That 1s, the assess- 
ment must be in proportion to the expected benefits. Of 
course, when a person’s property is to be taken upon that 
ground, i portion of it to bee X pe nded for lmprove ment of 
the balance, he is entitled to his day in Court; he is enti- 
tled to appear before that tribunal and show that he would 
not be benetited, but, on the contrary, he would be injured, 
by the proposed expenditure, by the proposed improvement, 
or so called improvement. 

“And then, further. Mr. Cooley says: ‘Being a peculiar 
species of taxation, there must be special authority in the 
laws to impose the tax. ‘The ordinary grant of power to a 
municipal corporation to levy taxes does not carry the power 
to make local assessments.’ (Cooley on ‘Taxation, page 418.) 

‘And when such a grant of power is made, it Is always to be 
construed with great strictness. Citing [eed ys. Toledo, 18 
Ohio, 161, and Allentown vs. Henry, 73 Pennsylvania State, 
404: ‘And the authorities should levy the tax imposed 
strictly, and literally pursue that authority.’ That has been 
held in various cases in California. In the case of Smith vs. 
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Davis, and Taylor vs. Donnell, and Chambers vs. Satterlee, 40 
California, 497. 

“Now, we say further, that if notice was necessary, the 
defendant had notice, and did appear, and was heard at 
length before the State Board of Equalization, both before 
and after the levy of the assessment. There is no doubt of 
the fact, that upon the petition of the defendant, after the 
assessment was made, the defendant was permitted to appear 
before the Board; that a day was appointed for the hearing: 
that he appears by his attorneys on that day,and thata hear- 
ing was had; and that a decision was arrived at after evi- 
dence taken and argument heard. (See Finding 34, page 80, 
of ‘Transcript. ) 

“Mr. Justice Ftetp—How many cases does that apply to? 

“Mr. Terry—lt applies to all the cases of 1881, and all of 
1880, but not to the cases of 1882; 1880 was before the pas- 
sage of that Act, but I think the law contemplated that there 
should be notice, because Section 3664, as it stood before that 
amendment, which they say did not pass by constitutional 
majority, provided, that if they refused to give their state- 
ment, then the tax should be final. At least, that is my read- 
ing of it. That is the fair construction of it. But, of course, 
the implication was that if they did give in their statement, 
then they would be entitled to be heard, and if they were 
overtaxed, they would have a right to come in and show 
Cause. 

“It was objected, on the part of counsel for the defendant 
in this case, that it would have been vain for these parties to 
apply to the State Board of Equalization, because the State 
Board had no power to afford any relief; having made the 
assessment, they were powerless to alter or change it. Now, 
I say that cannot be true of any tribunal in the world. Will 
any tribunal—be it a Court, or be it a Board—be deprived of 
the power of altering or amending a decision before it has 
become a finality, before it has passed out of their hands, 
while it is still in the breast of that Board or of that Court? 
Until it has passed out of their hands, they can change it or 
alter it as they please. Hence, the Assessors, in this ease, 
were required to make the assessment on or before the first 
Monday in May, 1 think. ‘They were required to send down 
the notice to the Assessors on the fifteenth of May. Now, at 
any time before the fifteenth of May they should have recon- 
sidered any determination they had arrived at; they could 
have altered or amended that assessment in any respect that 
they desired. 

“Mr. BrRown—Your Honors will recollect that one appli- 
‘vation was made in 1880. The law adviser of the Board, the 
Attorney-General of the State, went before the Board and 
insisted that they had no power to correct the amount. 

“Mr. Terry—The Attorney-General was wrong in his 
view of the law,in my opinion. ‘The reason for their refusal 
was a matter of judgment. The record does not show what 


was the reason. They did appear in 1880. But in 188] 
there is no doubt about their uippearahlce, and there is no 
doubt about the obligation on the part of the State Board of 
Kqualization, thatthey had a right to appear; that they were 
rightly in Court, and that the Court or the Board had abund- 
ant authority to afford them any relief which they showed 
themselves entitled to. Section 3664 of the Political Code 
was spread upon the statute books of the State. I do not 
think that an executive officer should have any right when 
he finds a statute on the statute book of the State, to institute 
an inquiry whether it is properly there or not. He is bound 
toobey it. The Courts can go behind the statute book. The 
Courts can determine whether it was passed in accordance 
with the Constitution or not. But executive officers must 
obey it as long as it Is on the statute book until the Courts 
have declared it invalid. 

‘* Now, these executive officers, finding this statute on the 
statute book, guided themselves by it. The defendants in 
this case had not then discovered or had not thought they 
had discovered, that there was anything wrong about the 
passage of that. They looked Upon it as being a part of the 
law of the land. And they availed themselves of the provis- 
ions of that Code, and they appeared before this Board of 
Mqualization, and a day was appointed, and In strict pursu- 
ance of that law, within the tive days they filed their apphi- 
cation, and ten days thereafter was fixed as the day upon 
which they would be heard. And they were heard and 
allowed to give evidence, and made an extended argument, 
and a decision was made after the fullest and fairest hearing. 
Now, | say it does not make any difference whether that 
statute was passed by a constitutional majority or not. The 
Constitution itself in fairness would give to any man the 
right to be heard where his interests were threatened. And 
the Board, having the authority, would have the right to fix 
the rules under which they would give it. But in this case 
the rules were tixed by statute, and they followed those rules. 
The law required that, within five days after the assessment, 
application should be made, and not more than ten days 
after, a hearing should be had. And that was done in this 
case, and a full hearing was had. 

“Mr. Justice Firtp—Is not there something in the very 
designation, ‘Board of Equalization,’ that implies that par- 
ties are to be heard? 

“Mr. Terry—! think so. 

“Mr. Justice Firtp—Just as in the case of the term 
‘Court, without any law constituting a Court as a tribunal 
in which parties whose rights were threatened had a right to 
be heard, did not the very designation necessarily imply that 
they had a right to be heard? It seems to me that the idea 
of the term ‘ Beard of Equalization’ is the correction of any 
mistakes that might have occurred. 

“Mr. BrRowxn—The Board of Equalization acted in a dual 
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‘apacity. One of their duties was to assess railroad property, 
the property of all railroads operating in more than one 
county. ‘The other was to equalize taxes between the differ- 
ent counties throughout the State. I have no doubt, and | 
never have had any doubt, that the Constitution went still 
further, and intended to give them the power to equalize 
individual assessments. But the matter went before the 
Supreme Court of the State, and they held, in the case of 
Wells, Furgo & Co., that they had no power to equalize indi- 
vidual assessments. 

“Mr. Justice Firtp—In regard to railroad property, it 
seems to me that if they estimated it too high they would 
have the power to lower it, as they would the assessment in 
counties. 

“Mr. Brown—The view I take of it is this: that they had 
the single power to assess railroad property, and that the 
value affixed by them was necessarily final. 

“Mr. Detmas—Here isa unit. How can you equalize it? 
There is nothing to equalize with. 

“Mr. Terry—The duty of that Board was to ascertain the 
value. And the Constitution made it their duty to assess 
this property at its actual value, us all other property is 
required to be assessed. ‘The first section of article thirteen 
detines what property shall be assessed, and says that it must 
be assessed at its value to be ascertained as provided by law. 
Now, it was the duty of that Board, as sworn officers under 
the Constitution, to fix a fair value upon this property, to 
estimate it at its actual value; and in order to arrive at that, 
to enable themselves to do that understandingly, they must 
get all the information in their power and from all the sources 
that could best supply that information. It was, therefore, 
intended by the Constitution that they should hear evidence, 
and that anybody who felt interested should be allowed to go 
before them and should be allowed to give information; that 
if | thought an assessment was too low | would have a right 
to go there and furnish evidence that this road was worth 
more than they assessed it at; and, if the railroad thought it 
was too high they would have the right to go before the 
Board and give such information as would enable them to 
arrive at a proper valuation of the property. Of course, that 
involved the taking of testimony and the making of an in- 
quiry into the value of this property by all the sources of 
information in their power, in order to do this duty which 
they were required to perform under the obligation of their 
official oaths. And it does appear that a statement was made 
by the railroad company, that the railroad officials did ap- 
pear, both before and after the assessment, both in 1880 and 
in 1881. 

“Mr. Wicainron—Do I understand that you claim that 
there was any power in this State Board of Equalization to 
change the valuation after the Board of Assessment had acted 
as a Board of Equalization? 
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“Mr. Terry—Why, certainly, up to the time that they 
had transmitted their statement to the County Boards. 

“Mr. Wiaainton—Up to the time that they had trans- 
mitted it, they had acted as a Board of Assessment? 

‘Mr. ‘'eRRY—Yes, sir. 

“Mr. Wicainron—Then, as a Board of Assessment, they 
might change the valuation? 

“Mr. Terry— Yes, sir. 

“Mr. WiaGrnron—The question asked is this: After they 
had ceased to act as a Board of Assessment, could they begin 
to act as equalizers? 

“Mr. Terry—They never ceased to act as Assessors. Their 
duty as Assessors does not end until they have forwarded 
their statement to the Assessors of the different counties. 
Suppose a motion for a new trial is made before a Judge. It 
does not make any difference what opinion he may have 
expressed in regard to the motion. He may write out an 
order denying it; but as long as he keeps that order in his 
possession, and does not transmit it to the Clerk for filing in 
Court, it is subject to his control, and is still in his own mind. 
It is subject to revision; and if any new light should satisfy 
him that the order was wrong, it would be perfectly compe- 
tent for him to tear it up and write another one granting a 
motion for a new trial and fileit. But up to’the time of filing 
it is entirely in his breast. So I say, as to this Board of Assess- 
ment. Until they had transmitted to the County Assessors 
the statement of the amount of taxes fixed upon that road, 
it was all in their own mind. ‘They could take testimony, 
and they could change or alter their decision as they pleased 
up to the time when it left their possession. 

“Mr. WiaGinron—The question is, whether they had power 
over it after they had once transmitted it? 

“Mr. Terry—No, sir; no, sir. 

“Mr. Wicarntron—Then, as | understand you, Judge, they 
acted as Assessors and as equalizers both at the same time? 

“Mr. Terry—Certainly; | don’t care whether you call it 
equalization or what you call it; but there was nothing to 
equalize but that. 

“Mr. Justice Fretp—What the Judge means is that they 
can hear testimony, so that in fixing the valuation of any 
particular item they can correct it. So that really they were 
acting as Assessors, with power to correct any erroneous tind- 
ing they had made. 

“Mr. Wiaarnton—lI don’t understand what is meant pre- 
cisely, by saying that there was no other property to equalize. 
My theory goes to the extent, whether they ever did, at any 
time, act under the Code as a Board of Equalizers at all. 
They certainly could not have equalized as between the dif- 
ferent defendants as are here in Court. 

“Mr. Terry—Well, it is a controversy about terms. It 
means the same thing. My proposition is, that it was in the 
power and in the right of this board to change that assess- 
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ment at the very last moment if they discovered that they 
were wrong in the valuation. 

“Mr. WiaGinron—After they had fixed the valuation, and 
prior to the time that they sent this statement to the County 
Assessor, where was there any opportunity given by law to 
appear before them? 

“Mr. Terry—The statute provided that within five days 
after the assessment was made this notice should be given. 

“Mr. Wiaernron—That is the law that is not constitu- 
tional. 

“Mr. Terry—But they thought it was, and they acted 
upon it. But suppose it was no law, you have notice that 
this Board meets on the second Monday of April. You have 
notice given you by law that at that meeting, at some time 
during the course of that session, which commences on the 
second Monday of April, the assessment of the whole prop- 
erty will be made, and it is your business to be there and 
ascertain when it is made. Now, your statement must be 
handed in on or before the first Monday in April. Of course, 
there can be no assessment until your statement is handed 
in, or until the time when your statement ought to have 
been handed in, has elapsed, and you had refused to hand it 
in. Then they might go to work and make an arbitrary 
assessment. But they must wait; they must wait until your 
statement is handed in. They must wait until somewhere 
about the first Monday in April, then the next session they 
must do it. Then the first session that is held after the first 
Monday in April, is on the second Monday in April, and the 
assessment must be made on or before the first Monday in 
May; so that you have notice that at that session of the State 
Board of Equalization which commences on the second Mon- 
day of April, your property will be assessed; and if you have 
got anything to say to that Board, if you have got any infor- 
mation to give that Board, if you have got any argument to 
offer before them, or if you have any evidence, it 1s your duty 
to be at that session; just as you are informed that this Court 
will meet upon the second Monday in June or the second 
Monday in July, for the trial of causes, and if you have any 
cause on the calendar of this Court, you will notice that that 
cause will be reached and it is your business to be there on 
the first day of that term and have your case set down for 
trial. If vou don't do it, your case may be taken up and 
decided in your absence and you are without remedy. 

“Now, then, you have that notice that in the month of 
April, or, at least, between the second Monday in April and 
the first Monday in May, this assessment will be made. The 
only work that they have to do at that time is the assessment 
of railroads operating in more than one county. That is the 
whole of their business at that session. There are, 1 don't 
know how many, half a dozen or more, that are to be taken 
up at that time. It was the business of these parties to appear 
before that Board. These parties would have a right to ap- 
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pear before that Board and give testimony at that time. The 
Constitution provides the mode and the manner in which 
these men shall assess that property. Five men shall come 
together and shall assess this property at its value. Is it 
not contemplated that they should get information from all 
sources that are available? And would not the man whose 
property was going to be assessed at that very time know that 
fact? They have a great deal better notice of that than you 
have of the time when the County Assessor will assess your 
property. They will assess your property between the first 
Monday in March and the first Monday in July. But here is 
an assessment that is to be made between the second Monday 
in Apriland the second Monday in May,and they know where 
itis to be made. ‘They know where the Board meets It is 
composed of five men, and they meet to hear testimony, and 
those interested have a right to be there and to offer testi- 
mony, and | have no doubt that you were there and did offer 
testimony. The proof is that in 1880 and 1881 you were there, 
both Vvears. 

“It is said that this action should be dismissed because it 
was brought in the name of ‘The People of the State of’Cali- 
fornia, when it should have been brought in the name of the 
county in which the property was situated. There are no 
repealing words in the Act of 1880. There is nothing In its 
title to inform us that it is intended to amend any provision 
of anv Code. And the only ground upon which it can be 
claimed to act as a repeal of Section 3900 of the Political Code 
must be that the two are so absolutely and irreconcilably 
inconsistent that they can’t stand together. If they can both 
stand, then there was no repeal, because there is no evidence 
of any intention upon the part of the Legislature, either in 
the Act itself or in the title of the Act, that indicates any 
such intention. 

“Now, the title of an Act is usually not a matter of any 
very great importance in determining what was intended. 
But, under a peculiar provision of the Constitution of Cali- 
fornia, Article IV, Section 24, ‘it is provided, every Act shall 
embrace but one subject, which subject shall be expressed in 
its title, so that it becomes a little important in legislating 
in California to see that the title of an Act indicates the 
proper object of it. ‘But if any subject shall be embraced in 
an Act which shall not be expressed in its title, such Aet 
shall be void only as to so much thereof as shall not be ex- 
pressed in its title.’ 

“If it had been intended to repeal a section of the Political 
Code or to amend a section of the Political Code, and the 
statute had, among other things, said that such a section of 
the Political Code shall be amended so as to read as follows, 
etc., it would have been void under this provision of the Con- 
stitution, because the title of the Act would give no indica- 
tion of the intention to change, alter, or amend the Code. 
So much of the Act—any subject embraced in the Act which 


was not indicated by its title—is void under the provision 
of the Constitution. 

“Now, the rule laid down in the books, apart from that as 
to repe al by implication, is that a general statute without 
express words will not repeal the provision of a former one 
unless the two Acts are irreconcilably inconsistent. 

“Sedgwick on Constitutional and Statutory Construction, 
97. : 
‘Henderson's Tobacco, 11 Wallace, 652: This was a case 
where the penalty of the Circuit Court has been imposed for 
using improper stamps. The question was whether some 
later legislation had not repealed the Act under which the 
penalty was imposed. The Court held that the two Acts 
were absolutely and irreconcilably inconsistent, and that the 
Act was repealed. 

‘In the case of The Peopl Vs. thre Nan Krancisco and San 
José Railroad, in 28 California 254, the same doctrine was 
held in an opinion written by Mr. Justice Sawyer. 

‘And in Vhe People vs. Gherke, 37 California, 228: This case 
was very much stronger. In that case a tax had been laid 
for certain schoo! and road purposes. ‘Two or three years 
afterward an Act of the Legislature was passed, authorizing 
the levy of a tax of eighty cents on the hundred dollars, 
which should be the full extent of the taxes levied for county 
purposes. And the question in that case was whether that 
Act, if there was no repealing clause, repealed the Act author- 
izing the imposition of certain pe reent: iges for these local 
purposes. And the Court held that it did not. 

“Now, the judgment in this case would be the same 
whether the suit was brought in the name of The People or 
in the name of the county. The gentleman whoargued upon 
the other side, seemed to think that a different judgment is 
required, because, in that case, the form of the complaint 
given asks for two per cent damages, or two per cent per 
month interest, because the form of the complaint was more 
specific than the form given in Section 3900 of the Political 
Code. But in an action commenced under 3900 of the Poli- 
tical Code judgment would have to be give n for two per cent 
per month, because Section 3803 expressly provides that all 
actions for the recovery of delinquent taxes shall bear inter- 
est at the rate of two per cent per month. Then there fol- 
low other sections to show that other cases might have 
been brought—3808, 3809, and 3810; that other actions might 
be brought for taxes other than those mentioned in Section 
dIUY. 

“Section 3808 provides: ‘If any person removes from one 
county to another, after being assessed on persona] property, 
the Collector of the county in which he was assessed may 
employ an attorney to sue for and collect the same in the 
Assessor’s name.’ 

“Now, there was a lawful authorization for the Assessor, 
in his own name, to commence an action for the recovery of 


taxes assessed against personal property when the party had 


moved out of the county in which the property was assessed. 


Why was it not the intention of the Legislature to repeal 
that portion of 3900? 3809 provides: ‘On the trial a certified 
copy of the assessment, signed by the Auditor of the county 
where the same was made, with the affidavit of the Collector 
thereto attached, that the tax has not been paid, describing 
it as on the assessment book or delinquent list, is primary 
evidence that such tax and the per centum is due, and enti- 
tles him to judgment, unless the defendant proves that the 
tax was paid.’ The only possible defense in cases of that 
kind is to prove that the tax had been paid. 

“Mr. WiagGintron—lIt is not necessary to bring that case. 

“Mr. Terry—Well, it was an action for the collection of 
taxes, under an Act authorizing it to be brought. I was pro- 
ceeding to speak to the question whether Section 3900 of the 
Political Code had been repealed by the statute of 1880. And 
I had referred the Court to two cases in the 11 Wallace, the 
same volume which contains the case of the Uniled States vs. 
Tyncn, and the case of the Distilled Spirits, where two stat- 
utes upon the same subject were presented, and it was held 
that one did not repeal the other. In the latter case, page 
364, Mr. Justice Bradley delivered the opinion of the Court: 

**'The claimants insist, in the first place, that no recovery 
can be had under the information on the conceded facts of 
the case. The information contained three counts relied on: 
One in Section 45 of the Act of July 13, 1866, and two in 
Section 48 of the Act of June 30, 1864, as amended by the 
Act of July 13, 1866. The first-named section declares that 
‘all distilled spirits found elsewhere than in a bonded ware- 
house, not having been removed from such warehouse ac- 
cording to law, and the tax imposed by law not having been 
paid, shall be forfeited.” The first count charges that the 
spirits In question were thus found. It is insisted that they 
were removed according to law. 

“*We do not think that a removal procured by a false and 
fraudulent bond, though accepted by the Collector, was a 
removal according to law, and we fail to perceive how the 
spirits which were thus withdrawn from the bonded ware- 
house can be exempted from the operation of this section. 

“*'The other section, on which the second and third counts 
were framed, declares that ‘all goods, wares, merchandise, 
articles, or objects on which taxes are imposed by the pro- 
visions of law, which shall be found in the possession, or 
custody, or within the control of any person or persons In 
fraud of the internal revenue laws, or with design to avoid 
payment of said taxes, may be seized, etc., and shall be for- 
feited to the United States.” It is insisted that this section 
does not apply to distilled spirits, inasmuch as they are pro- 
vided for in a different part of the Act by a distinct series of 
sections. 

“*An examination of the Act of 1864 will show that the 
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first fifty-two sections are of a general character, intended 
to apply to all taxes imposed by the Act, and that the forty- 
eighth section is a specialty of that character, and applies to 
distilled spirits as well as all other articles. By the Act of 
1866 this section was amended ina manner not material to 
the question at issue. When thus amended, it still stood as 
it did before, having the same office and the same general 
application. The addition in the Act of 1866 of several new 
sections relating to the removal of distilled spirits from a 
bonded warehouse, and imposing penalties and forfeitures 
for giving fraudulent bonds for that purpose, or for illegally 
removing the spirits, does not deprive the forty-eighth sec- 
tion of the Act of 1864 of its general application. There is 
nothing incongruous or repugnant between it and the new 
sections. Both can stand, and an information may be 
founded on both or either, whenever the facts will admit. It 
is a very common thing for cumulative remedies to be thus 
provided. The Act of 1868, which revises the entire revenue 
law relating to spirits and tobacco, furnishes a_ striking 
instance of this. After providing for a large number of spe- 
cific forfeitures, or forfeitures for specific breaches of the law, 
it follows up the subject by sections of the most general 
nature, so framed as not to admit of any possible escape or 
evasion; and which necessarily include most of the cases 
before specifically provided for. Statutes én pari materia, like 
the Acts of 1864 and 1866, are to be construed together, and 
repeals by implication are not favored if the Acts can reason- 
ably stand together.’ 

“The other case is the case of Henderson’s Tobacco, 11 
Wallace, 656: ‘It is contended on behalf of the United States, 
that the proviso relied upon by the claimants was repealed 
by the Act of July 20, 1868. 

“*Tf this is so, it was a repeal by implication only. That 
Act contains no words expressly repealing either the Act of 
1867 or that of 1864, to which the one of 1867 was a supple- 
ment. On the contrary, the repealing clause which it does 
contain indicates plainly the intention of Congress to leave 
in force some portions of former Acts relative to the same 
subject-matter. The one hundred and fifth section enacts, 
‘that all Acts and parts of Acts inconsistent with the provi- 
sions of this Act are hereby repealed.’ This is an express 
limitation of the extent to which it was intended former 
Acts should cease to. be operative, namely, only so far as they 
are inconsistent with the new Act. It is quite inadmissible 
to engraft upon this express declaration of legislative intent 
an implication of more extensive repeal. Statutes are, indeed, 
sometimes held to be repealed by subsequent enactments, 
though the latter contain no repealing clauses. This is 
always the rule when the provisions of the latter Acts are 
repugnant to those of the former, so far as they are repug- 
nant. The enactment of provisions inconsistent with those 
previously existing, manifests a clear intent to abolish the 


old law. In the United States vs. Tynen it was said by Mr. 
Justice Field, that “when there are two Acts upon the same 
subject, the rule is to give effect to both, if possible. But if 
the two are repugnant in any of their provisions, the latter 
Act, without any repealing clause, operates to the extent of 
the repugnancy as a repeal of the first: and even where two 
Acts are not, in express terms, repugnant, vet, if the latter 
Act covers the whole subject of the first, and embraces new 
provisions, plainly showing that it was intended as a substi- 
tute for the first Act, it will operate as a repeal of that Act.’ 
lor this several authorities were cited, some of which have 
been cited on the present argument. ‘This is, undoubtedly, 
a sound exposition of the law. But it must be observed that 
the doctrine asserts no more than that the former statute is 
impliedly repealed so far as the provisions of the subsequent 
statute are repugnant to it, or so far as the latter statute, 
inaking new provisions, is plainly intended as a substitute 
forit. Where the powers or directions under several Acts are 
such as may well subsist together, an implication of repeal 
cannot be allowed.’ 

“ Now, the case of The People vs. Gherke, 37 Cal, 228, was a 
very strong case for the doctrine of implied repeal. 

‘This was an action to recover State and county taxes 
levied in Tehama County for the vear 1867-8. The defend- 
ants had judgment in the Court below, from which, and from 
an order denying a new trial, The People appealed. The 
other facts are stated in the opinion of the Court. The first 
and controlling point presented on this appeal involves the 
power of the Board of Supervisors of Tehama County,in the 
matter of levying taxes upon the taxable property of the 
county for the fiscal year 1867-8. On the twenty-sixth of 
February, 1866, the Legislature passed a special Act, as fol- 
lows: 

“*Srotron 1. The Board of Supervisors of Tehama County 
are hereby authorized to levy, at the same time that other 
State and county taxes are levied, eighty cents upon each one 
hundred dollars’ worth of taxable property of said county, 
which tax shall be assessed and collected as provided by law, 
and shall constitute the entire tax in said county for county 
purposes. 

“*Src. 2. This Act shall take effect immediately after its 
passage.’ 

“This Act was specially pleaded by defendants as restrict- 
ive of the power of the Board of Supervisors to levy any 
taxes on property within the county for county purposes 
exceeding in the aggregate eighty cents on the one hundred 
dollars, and the same was by defendants offered and read in 
evidence on the trial. At the date of and prior to the pas- 
sage of the above Act,a general law of the State was in force 
authorizing the Board of Supervisors of each county in_ the 
State, except the City and County of San Francisco, ‘to levy 
and collect annually a tax for county expenditures not exceed- 


ing sixty cents on each one hundred dollars’ valuation; and 
upon the same property the Board of Supervisors of each 
county is also authorized and empowered to levy and collect 
annually such additional special taxes as the laws of this 
State may authorize them to levy and collect. There was 
then also in force a general law authorizing the Board of 
Supervisors of each county of the State to levy a tax of not 
exceeding thirty cents on each one hundred dollars of tax- 
able property in tlielr county.’ Citing various statutes before 
that time authorizing levies of various sums for certain pur- 
poses, this Act was to the effect that eighty cents shall be the 
full amount of tax for county purposes. Now, the levy was 
made. 

“As appears by the record, the Board of Supervisors of 
Tehama County, at their February term, 18657, caused an 
order to be duly entered of record levying a property tax 
for the fiscal year 1867-8, by which was levied upon each one 
hundred dollars of taxable property in their county the fol- 
lowing items of tax: for State purposes, $1 13; County Gen- 
eral Fund, 80 cents [that was the full amount provided by 
statute]; Interest Fund, 40 cents; Tehama County Wagon 
Road Fund, 25 cents; School Fund, 17 cents; Contingent 
Fund, 7 cents; Road Fund, 3 cents. 

“There were ninety-two cents then levied on the one hun- 
dred dollars in excess of the eighty cents authorized by that 
statute, ‘in the aggregate amounting to two dollars and 
eighty-five cents on each one hundred dollars of taxable prop- 
erty in the county.’ The answer of defendants raises no issue 
upon the validity of the first item in the above levy of one 
dollar and thirteen cents for State purposes, but alleges the 
entire levy to be null and void in consequence of the other 
items of the levy exceeding in the aggregate eighty cents on 
each one hundred dollars of taxable property, as being in 
excess of the power conferred upon the Board of Supervisors 
by the special Act of February 26, 1866, hereinbefore recited. 
The question now presented for consideration is: Did this 
special Act of February, 1866, repeal, by necessary implica- 
tion, all or either of the Acts above referred to, so far as the 
same conferred power upon the Board of Supervisors of 
Tehama County to lay taxes upon the taxable property of 
their county for general or special county purposes? ‘The 
Act does not, in direct terms, repeal preexisting statutes; and 
if a repeal of the statutes above referred to, or either of them, 
in whole or in part, is affected by its enactment, it 1s by 1m- 
plication only, and by reason of the repugnancy or irrecon- 
cilable inconsistency of the evident meaning of its positive 
terms with these prior laws. Repeals by implication are 
never favored; on the contrary, if prior and subsequent legis- 
lative enactments may well subsist together, Courts are bound 
to uphold the former, is a principle too well established to 
require comment. 

“They find that the Act in question did not repeal the 
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former Act; that the tax was properly levied. They reversed 
the case and ordered judgment to be entered for plaintiffs. 

“Upon that same point we have another proposition, and 
that is that this objection, if there were an objection to the 
manner in which this action was commenced, is one which 
should have been taken specially by demurrer or by answer. 
It is an objection to the capacity to sue. There is no doubt 
about the fact that the plaintiff is an interested party in this 
litigation. A portion of these taxes go into the treasury of 
the plaintiff if collected. The plaintiff, then, without any 
statutory provision, would be a necessary party to the suit. 
Now, whether the party could maintain this action for the 
whole amount, or in its own name, goes not to the sufficiency 
of the facts stated to maintain the action, but to the capacity 
of the plaintiff to sue. 

‘Upon that point, I read from 60 California, 404. This 
Was an action commenced by the Swamp and Overflowed 
Land District Number 110, to recover an assessment for pur- 
poses of reclamation. A demurrer was interposed to the 
complaint upon the ground that it did not state facts suffi- 
cient to constitute a cause of action; and a further demurrer 
that the plaintiff did not show that it possessed capacity to 
sue, because it has not alleged the proper organization. 

The first statement in the complaint is that ‘the plaintiff, 
a corporation duly formed, organized, and created under and 
by virtue of the law of the State of California, for cause of 
action alleges.’ This statement is followed by a statement of 
the cause of action. The defendants demurred to the com- 
plaint. The first ground of demurrer is that the complaint 
does not state facts sufficient to constitute a cause of action. 
The objections specified are, in substance, that it does not 
appear from the complaint that the plaintiff was ever duly 
created a swamp and overflowed land district. That objec- 
tion, however, if well taken, would go to the legal capacity 
of the plaintiff to sue, and not to the sufficieney of the facts 
stated to constitute a cause of action.’ 

“Citing the Phanix Bank vs. Downell, 40 N. Y. 410: 

\ demurrer on the ground that the plaintiff has not the 
legal capacity to sue, would be bad, because it does not appear 
upon the face of the complaint that the plaintiff has not. It 
is not a good ground of demurrer that it does not appear in 
the complaint that the plaintiff has the legal capacity to sue. 
That omission can only be taken advantage of by answer. 

“T cite this because it is urged that the objection that 
plaintiff had not capacity to sue is waived by not taking 
advants age of it by demurrer or by answer. 

“Mr. Jupae Sawyer [after reading Section 2 of the Act 
of 1869]—At the last term of the Supreme Court of 1881 they 
held that the Aet of 1875 repealed the second clause of the 
Act of 1869. That decision was confirmed again at the last 
sesslon. 
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“Mr. Terry—There was a repealing clause. The propo- 
sition that we make here is that there was no inconsistency 
in the two Acts; that they are cumulative remedies. Of 
course, no Act could be commenced under the Act of 1880 
until all the circumstances authorized by Section 3900 of the 
Code had occurred. There must have been a delinquency, 
an offer for sale, a withdrawal, and an order of the Controller 
to bring a suit in either event. 

‘Now, the Act of 1880 is not directly in conflict with Sece- 
tion 3900 of the Political Code. It is simply a cumulative 
remedy providing that the suit might be commenced in the 
name of the county or in the name of The People of the 
State. If it were held mandatory that suit should be com- 
menced in the name of the county, it takes away the right of 
the State to collect her taxes; because, the Act of 1580 pro- 
vides that the county may sue in her own name for State and 
county taxes, or for county taxes alone, without the State 
taxes. Now, suppose the county should elect simply to bring 
suit for the county taxes levied upon property. ‘To construe 
that the Act of 1880 nad repealed Section 3900 of the Political 
Code would leave the State without any remedy by action to 
collect her taxes. 

“Mr. Jupbae Sawyer—The State is unfortunate in not 
having a Legislature to look out for those things. 

“Mr. Terry—Well, we looked out for it in the Constitu- 
tion. We provided that no clause in an Act upon any sub- 
ject not indicated in its title should be of any effect. Now, 
there is no indication of any intention to repeal or amend 
any portion of any Act of the Political Code, Civil, or Penal, 
or of the Code of Civil Procedure; and, therefore, if there had 
been an express repeal under that provision of the Constitu- 
tion which gives effect only to such subjects as are mentioned 
in the title of the Act the Act would be void. And those 
provisions are not directory but are mandatory. 

“Mr. Brown—We simply say there is power to sue for 
State taxes or for county taxes. A State tax may be legal 
and a county tax may be illegal. The legal tax may be paid 
so as to leave only the other tax unpaid about which there Is 
to be any contest, making ample provision to sue and recover 
any tax that might be legal or illegal. 

“Mr. Terry—Now, counsel who argued this case for de- 
fendants have made some admissions as to the right of the 
State to impose a burden on corporations. They have gone 
somewhat further, and have asserted the right of the State to 
make exemptions of property. Now, I cannot, for the life of 
me, see why an exemption of property from taxation is not 
such a discrimination as the imposition of | arger taxes upon 
particular individuals or particular classes is. If a large 
proportion of the property of the State is exempted from tax- 
ation the rate of taxation is proportionately greater upon 
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those who are not exempt. And it appears if the imposition 
of taxes comes under the proposition as to the equal protec- 
tion of the law, then the exemption of the property of any 
individual, either a church or school house, or anything else 
which does not belong to the State, or is not owned bya 
municipal corporation, would be an unjust and invidious 
discrimination against those who are taxed, But it must be 
admitted that such would not be the case. Therefore, I do 
not think that this question of taxation was intended to be 
guarded against by that provision of the Fourteenth Amend- 
ment giving to all the equal protection of the law. 

“The proposition that we then make is, that in the first 
lace, there was no denial of notice and an opportunity to be 
veard, to these parties when the assessment was levied. 

“That they dia have notice given them both, under the 
decision of the State Tax Cases, 92 United States Reports. 

“That they had the fullest opportunity to be heard, and 
were heard; and that the question was decided after the full 
hearing. 

‘In the next place, we insist that, under the ruling laid 
down in the case of Heath vs. Railroad Company, in 6 Wal- 
lace, and the case in 17 Wallace, the United States vs. Rail- 
road Company, there is no discrimination in the levy of taxes 
upon this railroad company; that though the taxes are, in 
name, assessed against the corporation, in fact, they are taxes 
against the holders of the bonds, who could be reached in no 
other manner; and that the taxes, when paid by the corpo- 
ration, can be offset by them, deducted from the amount of 
principal or interest, which they are required to pay upon 
those bonds. 

“We say that the taxes were properly levied; that the Board 
of Equalization pursued the law strictly in the assessment 
of this property; that that is the inevitable conclusion from 
the testimony in this case, inasmuch as the paper produced 
before us, prima facie establishes the proper levy of the taxes, 
and no effort has been made to controvert or rebut it. 

“We say that this statement is all the statement made by 
the Board of Equalization to the different County Assessors, 
and that it was all that was required of them to do, by way 
of informing the different County Assessors of the kind of 
property within their reach; that it was exactly the state- 
ment which is required to be given by Section 3664 of the 
Political Code. It is exactly in accordance with that. It is 
a statement as to the number of miles within the county, and 
the tax is levied upon it. 

“ And we say that the assessment, which in Section 3650 is 
required te be recorded by the County Assessor upon the 
assessment roll of his county, means just the statement which 
the law requires the State Board to send to him; that it 
could mean no more and could mean no less.” 
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Penalty, Interest, and Attorneys’ Fees. 


As incidents of the tax, the plaintiff claims that defendant 
is liable for a penalty of 5 per cent on the amount of the tax; 
also, for interest at the rate of 2 per cent per month from 
the date of delinquency, and for 10 per cent as counscl fees. 
All these incidentals, of course, depend on the validity of the 
tax. If the tax is not valid, the defendant is not liable for 
any of them; but if the tax is valid, I contend that the de- 
fendant is liable for ail of them. 

The liability for the penalty is fixed by the Political Code 
in very clear language. 


Pol. Code, Sections 3746, 3770. 


The law on this subject is so clear that no argument is 
necessary. Indeed, I understand it is not disputed by the 
defendant. 

INTEREST. 

The question of interest depends upon the construction of 
Section 3803 of the Political Code, which is as follows: “ Inter- 
est at the rate of two per cent per month must be collected 
on such delinquent taxes from the time they were first delin- 
quent until paid.” I contend that the words “such delin- 
quent taxes,” refer to all taxes that become delinquent, the 
word “such” being used in the sense of “said,” and having 
reference to the subject of delinquent taxes in general, which 
were the matters under consideration in that part of the Code. 
The object of the Legislature in imposing interest was, obvi- 
ously, to compensate the State and counties for the delay in 
paying taxes. It is customary in other States to impose inter- 
est, and although the rate here fixed is high, it was necessary 
to make it so in order to operate as an inducement to the tax- 
payer to pay promptly. If the rate were low, the delinquent 
might permit the tax to remain unpaid, because in Califor- 
nia money usually commands a high rate of interest. 

On this subject we cite: 


Cooley on Taxation, 309-315. 
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The only decisions of the Supreme Court of California on 
the subject are the following: 
Harper vs. Rowe, 53 Cal. 236. 
Lake County vs. Sulphur Bank Q. M. Co., 4 West Coast 
Rep. 191. 
Lake County vs. Sulphur Bank Q. M. Co., 8 West Coast 
Rep. 151. 


In the first case the Court says: “If the tax remains finally 
delinquent after the Tax Collector has exhausted all means 
for its collection, it may possibly be subsequently collected 
in some other method provided by law; in which event the 
interest is to be added, to compensate for the long delay and 
as an inducement to the taxpayer to make a voluntary pay- 
ment, and thus stop the interest.” 

In the other cases the Court held that the interest is not 
collectible where suit is brought prior to the third Monday 
in March of the year next after the tax becomes delinquent. 
In this case the suit was brought after that time. Hence we 
contend those cases do not apply. _ 


ATTORNEYS FEES. 


The defendant is liable to plaintiff for ten per cent counsel 
or attorneys’ fees. 
Political Code, Sec. 3900. 


In this section it is provided as follows: 


“Tf in such action [to recover the tax] the plaintiff recover 
judgment, there shall be included in such judgment an attor- 
ney’s fee of 10 per cent on the amouht of the tax.” 

We think this so plain as to require no argument. There 
are no decisions on the subject. | 

In view of the foregoing statutory provisions, I contend we 
are entitled to recover the penalty, interest, and attorneys’ 
fees. 


— ee 
The judgment against the plaintiff in error should be re- 
versed. 


Respectfully submitted. 
E. C. MARSHALL, 


Attorney-General of the State of California, 


Attorney for Plaintiff in Error. 
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OCTOBER TERM, 1885. 


/\ 0. D) Lf). 
COUNTY OF SAN BERNARDINO, PLAtntier 1x Error, 
is. 
THE SOUTHERN PACIFIC RAILROAD COMPANY, 
DEFENDANT IN ERROR. 


BRLEF ON BEHALF OF DEFENDANT 


THe Case STaren. 

The defendant is a railroad corporation, and owns and 
operates a steam railroad, which, with its branches, passes 
into and through several counties of the State of California, 
of which the plaintiff is one. The number of miles of road 
owned and operated by defendant during the fiscal year 
ending on the thirtieth of June, 1881, was seven hundred 
and eleven and fifty-six hundredths (711,5%;). This read 
was assessed by the State Board of Equalization for State 
and county taxes for the fiscal year ending on the thirtieth 
of June, 1881. The property assessed consisted of the fran- 
chises, roadway, road-bed, rails, and rolling-stock of the 
defendant. The assessment also included, as part of the 


roadway, the fences between the roadway and the lands of 
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the adjoining proprietors, which may or may not be the 
property of adjoining Jand owners, according to circum- 
stances, which do not appear in this case, but which, in 
either case, as claimed by defendant, are not within the 
jurisdiction of the State Board of Equalization. This was 
done by the State Board of Equalization, in the language of 
the bill of exceptions or findings, as you may please to call 
them (Record, p. 75, subd. XXVIII), “knowingly and de- 
signedly.” These fences were valued at three hundred 
dollars per mile, but the number of miles are not stated. 
This assessment was apportioned to the several counties In 
which the property is situated in proportion to the number 
of miles of road in each. ‘To collect the taxes so apportioned 
to the plaintiff the tax collector of that county—once only— 
offered the property situated in that county for sale, pursuant 
to instructions given by the Controller of State, as provided in 
section 3899 of the Political Code hereinafter set forth. (Rec- 
ord, p. 71, subd. XX.) There were no bona fide purchasers, 
and the tax collector reported his action to the Controller, who 
thereupon directed an action to be brought against the de- 
fendant to recover the taxes. Accordingly this action was 
brought. The action was contested by the defendant upon 
several grounds, which will be stated further on. The case 
was tried by the court without a jury (a jury having been 
waived by the parties to the action), and judgment ordered 
to be entered in favor of the defendant (Record, p. ge a 
65), findings having been waived. Thereupon the defend- 
aut, notwithstanding the taxes had thus been adjudged illegal, 


being minded to pay a reasonable portion thereof, offered to 


allow judgment for a certaln amount to be entered in favor 


of the plaintiff. This offer was accepted by the plaintiff, 


_—_ 7m. 


STATEMENT OF THE CASE. 3 


and thereupon a stipulation was made and filed in the action, 
which will be found at page 57 of the record. The stipula- 
tion embraced several other actions as well as this. The 
stipulation was to the effect that plaintiff should take judg- 
ment for the sum of $8,462,435, (Record, page 62, f. 79, No. 
2,757), in full payment of the taxes, and that the claim of 
the plaintiff for penalty for non-payment (amounting to five 
per cent.), percentage for attorney’s fees (amounting to ten 
per cent.), and interest at the rate of two per cent. per month 
from date of delinquency until judgment obtained, might 
be further litigated without prejudice on account of the ac- 
tion of the plaintiff in accepting judgment as in said stipu- 
lation provided. (Record, p. 80, fh 102-3—4.) Upon this 
stipulation the court set aside the order for judgment in favor 
of the defendant, previously entered, and entered a judgment 
in favor of the plaintiffaccording to the terms of the stipula- 
tion. Thereupon the plaintiff prepared a bill of exceptions 
containing all the facts established by the testimony, which 
was agreed to by the defendant and allowed by the court. 
(Record, p. 64, f. 85.) Upon the facts stated in this bill of 
exceptions the case is submitted to this court. 

In relation to the collection of delinquent taxes, the Polit- 
ical Code of California, since 1873, has contained, and _ still 
contains, the following provisions: 

Sec. 3899. The Controller may, at any time after a delin- 
quent list has been delivered to a collector, direct such col- 
lector not to proceed in the collection of any tax on saia list 
amounting to three hundred dollars further than to offer 
for sale but once any property upon which such tax is a 
lien. Upon such direction the collector, after offering the 
property for sale onee, and there being ho purchaser in or rod 
faith, must make out and deliver to the controller a certified 
copy of the entries upon the delinquent list relative to such 
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tax; and the tax collector, or the controller, in case the tax 
collector refuses or neglects for fifteen days after being di- 
rected to bring suit for collection by the controller, may pro- 
ceed, by civil action in the proper court, and in the name 
of the people of the State of California, to collect such tax 
and costs. 

Sec. 3900. In such action a complaint in the following 
form is sufficient: 


| Title of Court. 


THE PROPLE OF THE STATE OF CALIFORNIA 
Us, 
[NAMING THE DEFENDANT. | 


Plaintiff avers that the defendant is indebted to plaintiff 
in the sum of § , State and county Taxes, for the fiscal 
year 18—, with five per cent. added for the non-payment of 
such taxes, and dollars, costs of collection to date. 
Plaintiff demands judgment for said several sums, and 
prays that an attachment may issue in form as prescribed 
in section five hundred and forty of the Code of Civil Pro- 
ceedure. 

[Signed by the tax collector or controller, or his attorney. | 


On the filing of such complaint the clerk must issne the 
writ of attachment prayed for, and such proceedings shall 
be had thereunder as under writs of attachment issued in 
civil actions. If in such action the plaintiff recover judg- 
ment, there shall be included in such judgment an attor- 
ney’s fee of ten per cent. on the amount of the tax. In such 
action the certified copy mentioned in the preceding section, 
made by the collector and delivered to the controller, is 
prima facie evidence that the person against whose property 
the tax was levied is indebted to the people of the State of Cal- 
ifornia in the amount of such tax. In case of payment of any 
such taxes after suit as above mentioned shall have been coim- 
menced, or after the recovery of judgment therefor, such 
payment must be made to the county treasurer of the county 
in which such taxes are due. Whereupon the treasurer, 
sifter distributing to the several funds of the county the por- 
tions belonging to it, and paying to the controller or his 
attorney the portion received as attorney’s fees, and other 


| 
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COsSt-. must. pay the remainder to the State treasurer at the 
times and in the manner preser be | by law for the payment 
of other State taxes ’ 


In ISSO the Legislature, without amending the foregoing 
provisions of the Code, passed the following act, relating in 


part to the same subject: 


An act pr scribing the form Oo} complaint in actions lu recover 
delinquent taxes, and to authorize the bringing of suits there- 
for. 

Section 1. In any action that may be hereafter com- 
menced in any county, or city and county, in this State, for 
the collection of delinquent taxes for any fiseal year, the 
complaint may be in the following form, and shall be legally 
sufficient, and on the trial thereof the duplicate assessment- 
roll for any said fiscal year of said county, or city and 
county, or a copy of any entry therein duly certified, show- 
ing unpaid taxes against the defendant, or, in cases where 
the defendant is sued in a representative capacity, against 
any person or estate he represents, shall be prima facie evi- 
dence of the plaintiff's right to recover. 

[ Title of court. | | Name of plaintiff ] vs. [name of defend- 
ant.| Plaintiff avers that defendant is indebted to plaintiff 
In the sum of § [naming the amount for county, or city 
and county] taxes, with five per cent. penalty added thereto 
for the non-payment thereof, and interest thereon at the rate 
of two per cent. per month from the [date], and fifty cents 
costs of advertising. Plaintiff further avers that defendant 
is indebted to plaintiff in the further sum of $ [naming 
umount] for State taxes, with five per cent. penalty added 
thereto for the non-payment thereof, and interest thereon at 
the rate of two per cent. per month from [date] and fifty 
cents costs of advertising, which said taxes were duly assessed 
and levied upon [the real or personal] property of said de- 
fendant, to wit, [describe property as assessed ], for the fiscal 
year [naming the year]. Wherefore plaintiff prays judg- 
ment against said defendant for said several sums, with inter- 
est and penalty as aforesaid, and costs of suit. 

[Signature of attorney ]. 


And in any case where the defendant is sued in a repre- 
sentative capacity, such other further or additional allega- 
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tions as may be necessary to charge him in such capacity ; 
and it is further provided that any county,or city and county, 
where such taxes are delinquent may sue in its own name 
for the recovery of delinquent taxes, whether the same be 
for county or city and county, and state purposes or taxes, 
or either of them. 

Sec. 2. This act shall take effect and be in force from and 
after its passage. 


Under this last act this action was brought. The form of 


complaint prescribed proceeds upon the theory that the law 
of the State in relation to interest on delinquent taxes exacts 
interest on all delinquent taxes from the date of the delin- 
quency until judgment obtained. We contend that such is 
not the case, as will appear hereafter. In this last act no 
mention is made of attorney’s fees, and in the foregoing pro- 
visions of the Political Code no mention is made of interest. 

The provisions of the Political Code authorizing the col- 
lection of interest on delinquent taxes are as follows : 

Sec. 3800. At the time mentioned in section thirty-seven 
hundred and ninety-seven, the collector must make an affi- 
davit, indorsed on the list, that the taxes not marked “ paid” 
have not been paid, and that he has not been able to discover 
any property belonging to or in possession of the persons liable 
to pay the same where of to collect them. 

Sec. 35803. Interest at the rate of two per cent. per month 
must be collected on such delinquent taxes from the time 
they were first delinquent until paid. 


The action was contested mainly upon the general ground 
that the constitution and laws of California in relation to 
taxation are more onerous, oppressive, and burdensome in 
their application to railroad and other quasi public corpo- 
rations than they are to other private corporations and nat- 
ural persons, and also that such quasi public corporations, 


if they operate their property in more than one county, are 
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denied, by such laws, the right to be heard as to the assess- 
ment of their property, which right is accorded by such laws 
to all other tax-payers, and, therefore, that such laws are 
repugnant to the fourteenth amendment to the Federal 
Constitution, which declares that no State shall deprive any 
person of life, liberty, or property without due process of 
law, nor deny to any person within its jurisdiction the equal 
protection of the laws. These discriminations will be spe- 
cifically stated further on. The action was also contested 

upon the following grounds: 
Ist. That the assessment sued on was never in fact made, 
or, at least, that no legal evidence of the fact was pro- 


duced at the trial. 


2nd. That a large amount of property [fences] was ille- 
gally included in the valuation of the defendant’s 


roadway. 


srd. That the franchise of the defendant. assessed at 
$1,423,000, is a Federal franchise, and therefore not 


subject to State taxation. 


The facts found in the bill of exceptions, so far as they 
are material to this argument, may be briefly stated as 
follows: 

The defendant was incorporated in 1865 under a general 
law of California in relation to railroad corporations, and is 
the same corporation which is mentioned in an act of Con- 
gress of the 27th of July, 1866, in relation to the Atlantie 
and Pacific Railroad Company [14 U.S. Stat., 292], and also 


in an act of Congress of the 3rd of March, 1871, in relation 


to the Texas and Pacific Railroad Company [16 U.S. Stat., 
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573]. These acts, so far as they bear upon the decision of 
this case, will be quoted further on. By these acts the de- 
fendant, as we contend, was selected by the Government of 
the United States as its agent to take part in the construc- 
tion, maintenance, and operation of two trans-continental 
railroads, intended for the use of the Government in the 
administration of postal, military, and other governmental 
affairs. By these acts the defendant was authorized to con- 
struct a railroad from San Francisco to the Colorado river, 
at or near the Needles, there to connect with the Atlantic 
and Pacific railroad and form a continuous line from San 
Francisco to Springfield, in the State of Missouri, and also a 
branch line from Tehacapa Pass [a point on said main line] 
to the Colorado river at Fort Yuma, there to connect with 
the Texas and Pacific railroad and form a continuous line 
from San Francisco to Marshall, in the State of Texas. These 
roads were not the road for the construction of which the 
defendant was incorporated, but the State of California, by 
an act of the Legislature, assented, if her assent was neces- 
sary, to the change required by these acts of Congress and 
agreed to the other terms contained in said acts. This act 
of the Legislature of California will be found further on. 
It was under these franchises granted by Congress that the 
roads in question were constructed, and have since been 
operated by the defendant, and it is these franchises which 
the State of California has attempted to tax in this case. 

To aid the defendant in the construction of these roads, 
the United States granted to the defendant about eleven 
million acres of land lying in equal parts on each side of 


their roads. In order to obtain the necessary funds to build 


these roads the defendant put a mortgage on the roads and 
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lands amounting to $30,000,000 and upwards, and bor- 
rowed money thereon to that amount. This mortgage was 
a valid and subsisting lien upon these roads and lands at 
the time the assessment In question was made. ‘These lands 
have always been assessed by the local assessors at their 
actual value, no deduction from such value on account of 
the mortgage being made; and the taxes so levied thereon 
have always been paid in full, notwithstanding, as claimed 
by the defendant, such valuation was illegal, because no de- 
duction on account of the mortgage was made. Similar 
lands, when owned by natural persons or by corporations 
not quasi public, when covered by a mortgage, have always 
been assessed by the local assessors at their actual value less 
the debt secured by the mortgage. Although fully cognizant 
of the existeuce of the mortgage on the roads of the defend- 
ant, the State Board of Equalization assessed them at their 
full value, and made no deduction from such value on ae- 
count of said mortgage. 

In the State of California there are, and for many years 
have been, corporations formed under the laws of that State 
for all the purposes for which corporations ure usually 
organized. Under the laws of that State corporations may 
be formed for the purpose of carrying on any business in 
which natural persons may lawfully engage. In that State 
it has been the practice and custom to grant railroad fran- 
chises to natural persons, and at least one railroad in that 
State affected by a public use has been for several years and 
still is owned and operated by a natural person. 

Ai the session of the Legislature of 1581 a biil was intro- 
duced in the assembly of said Legislature, of which the fol- 
lowing is a true copy, and such proceedings were thereupon 
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had in said Legislature as are hereinafter set forth. Said 
bill was an amendment to section 3664, of the Political Code 
of the State of California, which section. prior to said amend- 


ment, read as follows, to wit: 


“Secrion 3664. On or before the first Monday in May in 
each year the State Board of Equalization shall assess the 
franchise, roadway, road-bed, rails, and rolling-stock of rail- 
roads operated in more than one county. The president, 
secretary; cashier, or Managing agent, or such other officer 
as the State Board of Equalization may designate, of 
any corporation operating any railway in more than one 
county in this State shall furnish said board, on or before 
the first Monday of April in each year, a statement, signed 
and sworn to by one of the ofhcers, showing in detail for the 
year ending on the first Monday in March in such year— 

“(a.) The whole number of miles of railway owned, oper- 
ated, or leased in the State by such corporation making the 
return, and the value thereof per mile, with a detailed state- 
of all property of every kind located in the State. 

as (.) Also. ral detailed statement of the number and value 
thereof of engines, passenger, mail, express, baggage, rolling- 
stock in use on the corporation’s line in the State during 
the year for which the return is made. The return shall 
show the amount of rolling-stock, the annual gross earnings 
of the entire railway, and the proportionate annual gross 
earnings of the same in this State, as nearly as practicable, 
and all the property designated hereafter in this section, and 
such other facts as the State Board of Equalization may in 
writing require. 

“Tf such officer or officers, so designated, shall fail to make 
and furnish such statement, said Board of Equalization 
shall fix the value and proceed to assess the property of the 
corporation so failing ; the valuation fixed by them shall be 
be final and conclusive. 

“The said property shall be assessed at its actual value. 

“Assessments shall be made upon the entire railway within 
the State, and shall include the right of way, road-bed, track, 
bridges, culverts, and rolling-stock. The depots, station 
grounds, shops, buildings, and gravel-beds shall be assessed 
by the assessor of the county where situated as other property. 
On or before the fifteenth day of May in each year said 
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board shall transmit to the county assessor of each county 
through which any railway, operated in more than one 
county, may run,a statement showing the length of the 
main track or tracks of such railway within the county, 
together with a description of the whole of said tracks within 
the county, including the right of way by metes and bounds, 
or other description sufficient for identification, and the 
assessed value per mile of the same, as fixed by a pro rata 
distribution per mile of the assessed value of the whole fran- 
chise, roadway, road-bed, rails, and rolling-stock of such rail- 
way within this State. 

“Said statement shall be entered on the assessment-roli of 
the county. At the first meeting of the board of supervisors, 
after such statement is received by the county assessor, they 
shall make and cause to be entered in the proper record 
book an order stating and declaring the length of the main 
track, and the assessed value of such railway lying in each 
city, town, township, school district. or lesser taxing district 
in their county through which such railway runs, as fixed 
by the State Board of Mqualization, which shall constitute the 
taxable value of said property for taxable purposes in such 
city, town, township, school, road, or other district ; and the 
clerk of the board of supervisors shall transmit a copy of 
each order or equalization to the city counsel or trustees, or 
other legislative body of incorporated cities or towns, the 
trustees of each school district, and the authorized author- 
ities of other taxation districts through which such rail- 
way runs. ‘The taxes on said property, for State and county 
purposes, after collection by the county collector, shall be 
paid over to the county treasurer as other taxes. All such 
railway property shall be taxable upon said assessment at the 
sume rate, by the same officers, and for the same purposes 
as the property of individuals within such counties, cities, 
towns, townships, school districts, and lesser taxation dis- 
tricts. 


Said proposed amendment is in the following words: 


[“‘respectively. Any person dissatisfied with an assessment 
made by said Board of E qualization against his or its property 
may, within five days after such assessment is made and en- 
tered of record on the books of said board, by written petition, 
apply to said board to have the same corrected in any partic- 
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ular. Said petition must state the grounds of objection to 
such assessment, and must be filed with the clerk of the board. 
The board must fix a time for hearing said petition, which 
must not be less than five nor more than ten days from the 
time the same is filed, and must, upon such hearing, re- 
ceive such proofs as may be offered by the petitioner, or by 
the attorney general, or any other person appearing against 
such petition, and such other proofs as, in the judgment of 
the board, bear upon the question at issue. By an order of 
the board, or upon the demand of the petitioner, the proots 
shall be reduced to writing by a phonographic reporter. If 
the board do not order the proots to be reduced to writing 
by such reporter, but the same Is dune Upon the demand of 
the petitioner, the petitioner must pay the expenses thereof. 
After hearing such proofs the board shall, within ten davs, 
determine, in writing, upon the matters involved in the 
petition and proofs, and may alter, in conformity with such 
determination, the assessment complained of. Any person 
feeling aggrieved at such determination who shall pay thre 
tax upon the assessment complained of, may, within ten 
days after such payment, bring an action in the superion 
court In the county in which the tax, or any pear thereof, 
has been paid, against the Board of Equalization, and in the 
complaint may allege any fact averred in his petition filed 
with said board, showing the illegality of such tax in whole 
or in part, or that the property, in whole or in part, was as- 
sessed for nore than its actual value. 

“A copy of the complaint must, within thirty days after it 
has been filed, be served Upon the chairman or clerk of said 
board, and said board shall have thirty days in which to 
answer or demur to the same. At the time the board 
answers or demurs it may demand that the suit be tried in 
the superior court of Sacramento county. 

“The provisions of the Code of Civil Procedure relating to 
pleadings, proofs, trials, and appeals, shall be applicable to 
the proceedings herein provided for,and the testimony taken 
before the Board of Equalization may be read in evidence ; 
and in such proceeding the court shall have power to de- 
termine the matters involved in the issue, and, in making 
such determination, may ascertain whether the property was 
taxed or assessed in proportion to its value, and if the de- 
termination is in favor of the petitioner, us to the illegality 
of the tax, in whole or in part, in excess of its actual value, 
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it shall, by its judgment, direct the return of the tax paid, 
or of such part thereof as may have been illegally exacted, 
or exacted In excess of the actual value of the property. 

“Upon presentation of a certified copy of such final judg- 
ment to the controller, he shall draw his warrant upon the 
State treasurer for the amount of such judgment, and the 
treasurer shall pay the same out of any funds in the State 
treasury not otherwise appropriated. At the next settle- 
ment made thereafter by the controller with the county 
treasurer of any county that received any portion of said 
illegal tax he shall require the treasurer thereof to pay such 
portion into the State treasury to reimburse the State for 
the advance made on said judgment. The Board of Equal- 
ization may direct the district attorney of any or every 
county interested, and the attorney general to defend for 
such board any proceedings commenced under the provis- 
ions of this section.” | 


The said amendatory bill was entitled “An act to amend 
ah act to establish il political code, approved March 4 1872, 
by adding thereto two new sections, to be known as sections 
3664 and 3665, relating to the assessments of the railroads 
and other property by the State Board of Equalization and 
county assessors for the purposes of taxation.” Said bill, 
in the due course of business, was passed by the Assembly, 
and contained all the matter which is found in said section 


3664, as first above quoted. 


Having passed the Assembly, the bill was transmitted to 
the Senate. The Senate amended section 5664 by adding 
thereto the latter portion of the matter hereinbefore quoted. 
Upon the return of the bill to the Assembly the following 
proceedings were had, as appears on the Journal of that 
body : 

The consideration of Senate amendment to Assembly bill 


No. 475. “An act toamend an act entitled an act to establish 
tl political code,’ approved March 12, 187° by adding 
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thereto two new sections to be known as sections 3664 and 
3665, relating to assessments of railroads and other property 


by the State Board of Equalization and county “USSCSSOTS for 


the purpose of taxation, resumed. 

The previous question was demanded by Messrs. Edwards, 
Jackson, and Paulk. 

The ayes and noes were demanded by Messrs. Paulk, 
Whipple, and Del Valle. 

The roll was called and the House refused to order the 
main question by the following vote: 

Aves— Messrs. Arick, Brown, Burns, Cameron, Crank, 
Daggett, Edwards, Gay, Geary, Gilmore, Hartshorn, Hoitt, 
Holden, Jackson, Jones, Kellogg, Kilburn, Lane, May, 
MeCallion, McClure, McDonald, Mein, Mudgett, Noonan, 
Patterson of San Joaquin, Reddick, Reynolds, Streeter, 
Swift, Wasson of Ventura, Wasson of Mono, Young, and 
Mr. Speaker—>-4. 

Noes—Messrs. Baker of Sacramento, Baker of Yolo, Bir- 
ney, Bost, Branch, Chandler, Colman, Crumpton, Cunning- 
ham, Del Valle, Felton, Fraser, Freer, Garrity, Gavigan, 
Griffith, Hale, Hendrick, Henshaw, Howard, Keating, Leach, 
Leake, Lewis, Long, Matthews of Tehama, Matthews of San 
Benito, McMurray, Murphy, O'Connor, Patterson of Nevada, 
Paulk, Pinder, Platt, Samuels, Sargent, Siebe, Van Fleet, 


Wentz, Wertsbaugher, Whipple, and Wood—42. 


After the transaction of other business, the printed Journal 
proceeds : 


The consideration of Senate amendment to Assembly bill 
475 resumed. 

The question recurred on concurring therewith. 

The ayes and noes were demanded by Messrs. Paulk, Sar- 
gent, and Wentz. 

The roll was called, and the Speaker declared the House 
had concurred in the Senate amendments: 

A yes—Messrs. Arick, Baker of Sacramento, Birney, Bost, 
Brown, Burns, Crank, Daggett, Edwards, Estee, Felton, Gar- 
rity, Gavigan, Geary, Gilmore, Hartshorn, Hoitt, Holden, 
Howard, Jackson, Keating, Kellogg, Laine, Mason, May, 
MecCallion, MeClare, McDonald, Mein, Noonan, O’Connor, 
Patterson of San Joaquin, Pinder, Reddy, Streeter, Swift, 
Van Fleet, Warkins, Wasson of Mono, Young, and Mr. 
Speaker—39. 
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Noes—Messrs. Alviso, Baker of Yolo, Branch, Chandler, 
Colman, Cunningham, Del Valle, Fraser, Gay, Griffith, Hale, 
Hendricks, Henshaw, Jones, Leake, Leach, Lewis, Long, 
Matthews of San Benito, McMurray, Murphy, Patterson of 
Nevada, Paulk, Platt, Reynolds, Samuels, Sargent, Siebe, 
Wasson of Ventura, Wentz, Wertsbaugher, Whipple, and 
W ood—82. 


The following is a copy, on the same point and vote, of 
the original written Journal of the Assembly, deposited in 
the office of the Secretary of State, showing the last action 


of the House on Senate bill No. 475: 


California Legislative Assembly, Twenty-fourth Session. 
ASSEMBLY CHAMBER, I’RIDAY, arch, 4, 1851. 


Consideration of Senate amendments to Assembly bill No. 
475 resumed. | 

The question recurred on concurring therewith. 

The ayes and noes were demanded by Messrs. Paulk, Sar- 
gent, and Wentz. Roll called. The House concurred in 
Senate amendments by the following vote: 

Aves—Arick, Baker of Sacramento, Birney, Bost, Brown, 
Burns, Crank, Daggett, Estee, Edwards, Felton, Garrity, 
Gavigan, Geary, Gilmore, Hartson, Hoitt, Holden, Howard 
Keating, Kellogg, Lane, Meson, May, MeCallion, MeClure, 
McDonald, Mein, Noonan, O’Connor, Patterson of San Joa- 
quin, Pindy, Reddy, Streeter, Swift, Van Fleet, Warkins, 
Wasson of Mono, Young, and Mr. Speaker—39. 

Noes—Alviso, Baker of Yolo, Branch, Chandler, Cole- 
man, Cunningham, Del Valle, Fraser, Gay, Griffith, Hale, 
Hendrick, Henshaw, Jones, Leach, Leake, Lewis, Long, 
Matthews of St. Benito, McMurray, Murphy, Patterson of 
Nevada, Pauik, Platt, Reynolds, Samuels, Sargent, Siebe, 
Wentz, Wasson of Ventura, Wertsbaugher, Whipple, and 
W ood—32. 

Matthews, of Tehema, and Kilburn paired, Kilburn voting 
aye and Matthews no. Messrs. Cameron dnd Crampton 
paired ; Cameron, aye, and Crumpton, no. 


The following facts also appear from the Journal: 


Other business having intervened, “the consideration of 
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Senate amendments to Assembly bill No. 475 resumed, the 
Speaker declaring that this was not the final action on the bill, 
and that the House had concurred in Senate amendments to 
Assembly bill No. 475, by a vote of 39 ayes to 32 noes. Mr. 
Paulk appealed from the decision of the chairon the ground 
that forty-one votes were required for concurrence. The 
question recurred, Shall the decision of the chair stand as 
the judgment of the House?” 

After other business, on motion, the appeal was laid on 
the table by a vote of 35 ayes to 23 nays. 

Mr. Hale then entered his protest against the decision of 
the Speaker, on the ground that forty-one members voting 
in the affirmative are necessary to adopt the amendments, 
the vote on concurring in the amendments being the only 
action of the House thereon. Thereupon, again: “The 
Speaker stated that the action on the Senate amendments 
to the bill was not the final action on the bill, and conse- 
quently a concurrence or non-concurrence in the amend- 
ments required a majority vote only.” 

Mr. Griffith and Mr. Kellogg then each entered his pro- 
test against the decision of the Speaker, declaring the Senate 
amendments concurred in, on the ground that a concurrence 
required a majority of the whole House. ; 

No other vote was had or other announcement by the 
Speaker made in regard to this bill. No other action was 
had by the House, except that on March 4, being the last 
act before adjournment sine die, the bill was reported as cor- 
rectly enrolled, and as having been presented to the Gov- 
ernor for approval. No action was taken on this report, and 
the bill does not appear to have been reported to the [louse 
as having been approved. (Record, p. 72, sub. XXIV.) 


The constitution and laws of California not already quoted 


in relation to taxation, so far as needful to the decision of 


the points involved in this case, are as follows: 
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CONSTITUTION. 
ArtTIcLeE XIII. 


Section 1. All property in the State, not exempt under 
the laws of the United States, shall be taxed in proportion 
to its value, to be ascertained as provided by law. The word 
‘property,’ as used in this article and section, is hereby de- 
clared to include moneys, credits, bonds, stocks, dues, fran- 
chises, and all other matters and things, real, personal, and 
mixed, capable of private ownership: Previded, That grow- 
ing crops, property used exclusively for public schools, and 
such as may belong to the United States, this State, or to 
any county or municipal corporation within this State, shall 
be exempt from taxation. The Legislature may provide, 
except in the case of credits secured by mortgage or trust 
deed, for i deduction from eredits ot debts due to hona hide 
residents of this State. 

Sec. 4. A mortgage, deed of trust, contract, or other ob- 
ligation by which a debt is secured, shall, for the purposes 
of assessment and taxation, be deemed and treated as an 
interest in the property affected thereby. Lxcept as to rail- 
road and other (PUase publie corporations, In case of debts SO 
secured, the value of the property affected by such mort- 
gage, deed of trust, contract, or obligation, less the value of 
such security, shall be assessed and taxed to the owner of 
the property, and the value of such security shall be assessed 
and taxed Lo the owher thereot in the county, city, or dis- 
trict in which the property affected thereby is situated. The 
tauXes SO levied shall be ra lien upon the property and security, 
and may be paid by either party tosuch security; 1f paid by 
the owner of the security, the tax so levied upon the property 
affected thereby shall become a part of the debt so secured; 
if the owner of the property shall pay the tax so levied on 
such security, it shall constitute a payment thereon, and to 
the extent of such payment a full d*scharge thereof: Provided, 
That if any such security or indebtedness shall be paid by 
any such debtor or debtors, after assessment and before the 
tax levy, the amount of such levy may likewise be retained 
by such debtor or debtors, and shall be computed according 
to the tax levy of the preceding year, 

Sec. 8. The Legislature shall by law require each tax-payer 
in this State to make and deliver to the county assessor, 


— 
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annually, a statement, under oath, setting forth specifically 
all the real and personal property owned by such tax-payer, 
or in his possession, or under his control, at twelve o'clock 
meridian, on the first Monday of March. 

Sec. 9. A State Board of Equalization, consisting of one 
member from each congressional district in this State, shall 
be elected by the qualified electors of their respective dis- 
tricts at the general election to be held in the year one thou- 
sand eight hundred and seventy-nine, whose term of office 
after those first elected shall be four years, whose duty it 
shall be to equalize the valuation of the taxable property of 
the several counties in the State for the purposes of taxa- 
tion. The controller of State shall be ex offico a member 
of the board. The boards of supervisors of the several 
counties of the State shall constitute boards of equalization 
for their respective counties, whose duty it shall be to 
equalize the valuation of the taxable property in the county 
for the purpose of taxation: Provided, Such State and county 
boards of equalization are hereby authorized and empow- 
ered, under such rules of notice as the county boards may 
prescribe as to the county assessments, and under such rules 
of notice as the State board mav prescribe, as to the action 
of the State board, to increase or lower the entire assessment- 
rol!, or any assessment contained therein, so as to equalize 
the assessment of the property contained in said assessment- 
roll, and make the assessment conform to the true value in 
money of the property contained in said roll. 

Sec. 10. All property, except as hereinafter in this section 
provided, shall be assessed in the county, city, city and 
county, town, township, or district in which it is situated, 
in the manner prescribed by law. The franchise, roadw: ay, 
road-bed, rails, and rolling-stock of all railroads operate “din 
more than one county in this State shall be assessed by the 
State Board of Equalization at their actual value, and the 
same shall be apportioned to the counties, cities and coun- 
ties, cities, towns, townships, and districts in which such 
railroads are located, in proportion to the number of miles 
of railway laid in such counties, cities and counties, cities, 
towns, townships, and districts. | 

Src. 13. The Legislature shall pass all laws necessary to 
earry out the provisions of this article. 
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ArTIcCLE IV. 


Sec. 5. The Senate shall consist of forty members, and 
the Assembly of eighty members, to be elee ted by districts, 
numbered as hereinafter provided. . 

Sec. 10. Each house shail keep a journal of its proceed- 
ings, and publish the same; and the yeas and nays of the 
members of either house on any question shall, at the desire 
of any three members present, be entered on the journal. 

Sec. 15. No law shall be passed except by bill. * * * 
Any bill may originate in either house, but may be amended 
or rejected by the other; and on the final passage of all bills 
they shall be read at length, and the vote shall be by veas 
and nays upon each bill separately, and shall be entered on 
the journal ; and no bill shall become a law without the con- 
currence of a majority of the members elected to each house. 

Sec. 24. Every act shall embrace but one subject, which 
subject shall be expressed in its title. But if any subject 
shall be embraced in an act which shall not be expressed in 
its title, such act shall be void only as to so much thereof as 
shall not be expressed in its title. No law shatl be revised 
or amended by reference to its title; but in such case the act 
revised or section amended shall be re-enacted and published 
at length as revised or amended. gets 


ArticLe XII. 


Src. 1. Corporations may be formed under general laws, 
but shall not be created by special act. All laws now in 
force in this State concerning corporations, and all laws that 
may be hereafter passed pursuant to this section, may be 
altered from time to time, or repealed. 


ArticLteE XXII. 


That no inconvenience may arise from the alterations and 
amendments in the constitution of this State, and to carry 
the same into complete effect, it is hereby ordained and de- 
clared— 

Sec. 1. That all laws in force at the adoption of this con- 
stitution, not inconsistent therewith, shall remain in full force 
and effect until altered or repealed by the Legislature; and 
all rights, actions, prosecutions, claims, and contracts of the 
State, counties, individuals, or bodies corporate, not, incon- 
sistent therewith, shall continue to be as valid as if this con- 
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stitution had not been adopted. The provisions of all laws 
which are inconsistent with this constitution shall cease upon 
the adoption thereof, except that all laws which are incon- 
sistent with such provisions of this constitution as require 
legislation to enforce them shall remain in full force until 
the first dav of July, eighteen hundred and eighty, unless 
sooner altered or repealed by the Legislature. 
JUDICIAL CONSTRUCTION. 

Some of these provisions have been construed by thie su- 
preme court of California. Their construction is to be taken 
as a part of the constitution, and respected as such. That 
court has held as follows : 

Ist. Under section 9, art. XIII, the State board of equali- 
zation has no power to equalize individual assessments on 
county rolls. (Wells, Fargo & Co. vs. The State Board of 
Equalization, 56 Cal., 194.) 

2d. Under section 10 of Art. XIII, county boards have no 
power to raise or lower railroad assessments made by the 
State board: and that section 10 Is self-executing ; and that 
the State board has no power to equalize railroad assess- 
ments made by them. 

People vs. Supervisors, 59 Cal., 521. 
S. F. and N. P. R. LR. Co. vs. The State Board of Eqaal- 


ization, 60 Cal., 12. 


ord. Under sections 9 and 10, Art. NIL, in the assess- 
ment of railroads no deduction can be made on occount of 
mortgages. The court virtually admitted that this was a dis- 
crimination repugnant to the fourteenth amendment of the 
Federal Constitution, but sustained the discrimination on 
the ground that corporations are not persons within the 

meaning of that amendment. 
C. P. R. R. Co. vs. State Board of Equalizatian, 60 Cal., 


ow. 
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STATUTORY PROVISIONS. 
Section 3650 of the Politieal Code prescribes the duties of 
county assessors jn the preparation of their assessment books. 


Subdivision 15 of that section reads, in part, as follows: 


SECTION 3600. . ¥ . * * 

Subdivision 15. When any property, except that owned by 
a railroad or other quasi-public .corporation, is subject to or 
affected by a mortgage, deed of trust, contract, or other ob- 
ligation by which a debt is secured, he must enter, in the 
proper column, the value of such security and deduct the 
wa. * =o 

Src. 3652. On or before the first Monday in July, in each 
vear, the assessor must complete his assessment book. 

* Bd o * 7K x 7 

Sec. 3654. As soon as completed the assessment book, to- 
gether with the tnap-book and statements, must be delivered 
to the clerk of the board of supervisors, who must immedi- 
ately give notice thereof and of the time the board will meet 
to equalize assessments by publication in a newspaper, if any 
is printed in the county; 1f none, then in such manner as 
the board may direct; and in the meantime the assessment 
book must remain in his office for the inspection of all per- 
sons Interested. 

Sec. 3672. The board of supervisors of each county must 
meet on the first Monday of July in each year to examine 
the assessment-book and equalize the assessment of property 
in the county. It must continue in session for that purpose 
from time to time until the business of equalization is dis- 
posed of, but not later than the fourth Monday in July. 

Src. 3675. The board has power, after giving notice in such 
manner as it may, by rule, prescribe, to increase or lower the 
entire assessment-roll, or any assessment contained therein, 
so as to equalize the assessment of the property contained in 
said roll, and make the assessment conform to the true value 
of such property In money. 

Sec. 3674. No reduction must be made in the valuation 
of property. unless the party affected thereby, or his agent, 
makes and files with the board a written application there- 
for, verified by his oath, showing the facts upon whieh it is 
claimed such reduction should be made. 
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Sec. 3675. Before the board grants the application, or 


makes any reduction applied for, it must first examine, on 
oath, the person or agent making the application, touching 
the value ot the property ot such person, No reduction 


must be made unless such person, or the agent making the 


application, attends and answers all questions pertinent to 
the inquiry. 

Sec. 3676. Upon the hearing of the application the board 
may subpcena such witnesses, hear and take such evidence 
in relation to the subject pending, as in its discretion it may 
deem proper. 

SEC. 5077. During the session of the board the assessor 
and any deputy whose testimony is needed must be present, 
and may make any'statement or Introduce and examine 
witnesses on questions before the board. 

Sec. 3651. During the session of the board it miay direct 
the assessor to assess any taxable property that has escaped 


assessment, or to add to the amount, number, or quantity of 


property when a false or incomplete list has been rendered, 
and to make and enter new assessments (at the same time 
cancelling previous entries) when any assessment made by 
him is deemed by the board so incomplete as to render 
doubtful the collection of the tax; but the clerk must notify 
all persons interested, by letter deposited in the post othee or 
express, post-paid, and addressed to the person interested, at 
least ten days before action taken, of the day fixed when the 
matter will be investigated. 

Sec. 3716. Every tax has the effect of a judgment against 
the person, and every lien created by this title has the foree 
and effect of an execution duly levied against all property 
of the delinquent. The judgment is not satisfied nor the 
lien removed until the taxes are paid or the property sold 
for the payment thereof. 

Sec. 3717. Every tax due upon personal property is a lien 
upon the real property of the owner thereof from and after 
12 o'clock m. of the first Monday in March in each year, 

Sec. 3718. Every tax due upon real property is a lien 
against the property assessed, and every tax due upon im- 
provements upon real estate assessed to others than the 
owner of the real estate is a lien upon the land and im- 
provements, which several liens attach as of the first Mon- 
day of March in each year. 

Sec. 3759. The tax collector must, at the time specified in 
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the preceding section, deliver to the auditor a complete 
“delinquent list” of all persons and property then owing 
taxes. 


As To RAILROAD ASSESSMENTS. 
In addition to section 3664, already quoted, the Political 
Code further provides upon this subject as follows: 


Src. 3692. The powers and duties of the State board ot 
equalization are as follows : 


] . © . 

>. * > - 

meme 

‘ ~ . x “ 


1 

I ; 

tL. ‘To hold regular meetings at the State capitol on the 
second Monday in each month, and such special meetings as 
the chairman may direct. 

. To annually iSSess the franchise, roadway, road-bed, 
rails, and rolling-stock of all railroads operated in more than 
one county In this State, at their actual value, on the first 
Monday in March, ‘ut twelve o'clock lhi., and LO apportion 
such assessment to the counties and cities and counties in 
which such railroads are located, in proportion to the num- 
ber of miles ot railway laid in such counties, and cities and 
counties, in the manner provided for in section 3664 of said 
Code. 


- * * * “« ~< a 
As TO THE FRANCHISE OF DEFENDANT. 
The eighteenth section of the act of Congress in relation 
to the Atlantie and Pacifie Railroad Company | l4 U.S. Stat- 
utes at Large, page 292) provides as follows: 


Secrion LS. And be it further enacted. That the Southern 


Pacific railroad, a company incorporated under the laws of 


the State of California, 1s hereby authorized to connect with 
the said Atlantie and Pacitie railroad, formed under this act, 
at such point near the boundary line of the State of California 
as they shall deem most suitable for a railroad line to San 
lrancisco,and shall havea uniform gauge and rate of freight 
or fare with said road; and in consideration thereof, to aid 
in its construction, shall have similar grants of land, subject 
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to all the conditions and limitations herein provided, and 
shall be required to construct its road on the like regulations 
as to time and manner with the Atlantic and Pacific rail- 
road herein provided for. 

The 23d section of the act of Congress in relation to the 
Texas Pacific Railroad Company (16 U.S. Statutes at Large, 
page 573) provides as follows: 

Sec..23. That, for the purpose of connecting the Texas 
Pacific railroad with the city of San Francisco, the Southern 
Pacific Railroad Company of California is hereby author- 


ized (subject to the laws of California) to construct a line of 
railroad from a point at or near Tehacapa Pass, by way of 


Los Angeles, to the Texas Pacific railroad, at or near the 
Colorado river, with the same rights, grants, and privileges 
and subject to the same limitations, restrictions, and condi- 
tions as were granted to said Southern Pacific Railroad 
Company of California by the act of July twenty-seven, 
eighteen hundred and sixty-six ; Provided, howeve Fe That this 
section shall in no way affect or impair the rights, present 
or prospective, of the Atlantic and Pacifie Railroad Com- 
pany, or any other company. 

These acts of Congress were assented to, ratified, and con- 
firmed by the State of California, and the defendant was 
authorized to amend its articles of incorporation and change 
the line of its road so far as necessary to enable it to comply 
with the requirements of Congress. ‘The State also assented 
to any further or future legislation by Congress in relation 
to said defendant. All this was done by an act of the Legis- 
lature, approved April 4, 1870, entitled “An act to aid in 
giving effect to an act of Congress relating to the Southern 
Pacific Railroad Company ” (Statutes of California, 1869-70, 
page 883), which act is as follows: 

Sec. 1. Whereas by the provisions of a certain act of Con- 
gress of the United States of America entitled “An act 
granting lands to aid in the construction of a railroad and 
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telegraph line from San Francisco to the eastern line of the 
State of California,” approved July 27, 1566, certain grants 
were made to, and certain rights, privileges, powers, and 
authority were vested in and conferred upon the Southern 
Pacific Railroad Company, a corporation duly organized and 
existing under the laws of the State of California: therefore, 
to enable the said company to more fully and completely 
comply with and perform the requirements, provisions, and 


conditions of the said act of Congress, and all other acts of 


Congress now in force, or which may hereafter be enacted, 
the State of California hereby consents to said act, and the 
said company, its successors and asslgns, are hereby author- 
ized to change the line of its railroad so as to reach the east- 
ern boundary line of the State of California by such route 
as the company shall determine to be the most practicable, 
and to file new and amendatory articles of association, and 
the right, power, and privilege is hereby granted to, con- 
ferred upon, and vested in them to construct, maintain, and 
operate by steam or other power the said railroad and tele- 
graph line mentioned in said acts of Congress, hereby con- 
firming to, and vesting in, the said company, its successors 
and assigns, all the rights, privileges, franchises, power, and 
authority conferred upon, granted to, or vested In said com- 
pany by the said acts of Congress, and any act of Congress 
which may be hereafter enacted. 

Sec. 2. This act shall take effect and be in force from and 
after its passage. 
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CONTENTIONS ON THE PART OF DEFENDANT. 


The defendant contends as follows: 

First. That the assessment in question was not made by 
the State Board of Equalization; that is to say, no legal 
evidence was introduced upon that point, and the bill of 
exceptions does not state as a fact that the assessment was 
made by that Board, and that if made by the Board, it is 


fatally defective in the matter of description. 


Second. That the fences between the roadway and the ad- 
joining lands are not a part of the roadway; and, if they 
were the property of defendant, which does not appear, they 
were illegally included in the valuation of the roadway, the 
State Board having no jurisdiction to assess them ; and that,in 
view of this fact, no penalty, fees, or interest can be recovered 
in this action. 

Third. That the taxes in question do not bear interest 
from the date of delinquency until judgment obtained, and 
therefore no interest can be recovered in this action. — 

Fourth. That the franchise of the defendant is a Federal 
franchise, and therefore not subject to State taxation. 

Fifth. That corporations are persons within the mean- 
ing of the fourteenth amendment to the Federal Constitu 
tion. 

Sith. That the pretended act of the Legislature amend- 
ing section 3664 of the Political Code, not having been 
passed by a majority of all the members elected to the As- 
sembly, is not law and cannot be considered in deciding 


any point involved in this case. 
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Seventh. That the constitution and laws of California, in 
the assessment of property, discriminate against quasi pub- 
lic corporations in many ways, and thereby subject them to 
more onerous taxation than is imposed upon other tax-pay- 
ers, and that therefore they violate that clause of the four- 
teenth amendment which declares that no State shall deny 
to any person within its jurisdiction the equal protection 
of the laws. : 
Fighth. That neither the constitution nor the laws of Cali- 
fornia relating to the assessment of railroads operated in 
more than one county provide for notice to the owners 
thereof, or afford them an opportunity to be heard at any 
stage of the proceedings, either by personal citation or pub- 
lic notice or legislative enactment, and therefore they violate 
that clause Of the fourteenth amendment which declares 
that no State shall deprive any person of life, liberty, or 


property without due process of law. 


Ninth. That the constitution of California in relation to 
the taxation of the property of quasi public corporations 
was not adopted in the exercise of the power to alter or re- 
peal general laws under which corporations are formed 
reserved to the State; but, if it be held otherwise, then 
that the State cannot, under the pretense of exercising such 
reserved power, deprive such corporations, in respect to their 
property, of the protection afforded by the guaranties of the 


Federal Constitution. 
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ARGUMENT. 


I. 


The Assessment in Question was not made by the State Board 
of Equalization, or, if it was, no Legal Evidence of the Fact 


was Introduced at the Trial, 


It is hardly necessary to say that the assessment is the 
foundation of the tax levy and must be proved, or the taxes 
cannot be recovered. (Cool: yon Taxation, pp. 259 and 260.) 

The thirty-third finding (Record, page 80), is in these 
words : | 

“'There was no testimony or facts in the case other than 


as appears in these findings to countervail the effect or legal 
operation of any of the documents stated in these findings.’ 


The only testimony introduced upon this point was a lear 


from the original assessment book of San Bernardino 
county. ( Record, page 70.) Neither the record book of the 
transactions of the State Board of Equalization nor certified 
copies thereof were introduced. (Record, page67, Subds. XV, 
XVI.) Their record, or certified copies, are the only legal 
evidence of the transactions of the board, unless the record 
has been lost or destroyed, which is not pretended in this 
ease. 

The evidence offered is in the form ofa letter bearing date 
May 13th, 1880, addressed to the assessor of San Bernardino 
county, signed by the members of the board and counter- 
signed by their clerk. It does not purport to be an assess- 
ment; on the contrary, it informs the assessor that, thirteen 
days before the date of the letter, the board had made an 
assessment. If the assessment, as stated, had been made 


thirteen days before, it is certain that the letter was not the 
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assessment. It was merely the statement which the law 
required the board to transmit to the assessor. The law 
required the board to make the assessment on or before the 
first Monday in May, and to transmit a statement to the 
assessor on Or before the fifteenth of May, showing, ete. 
(Section 3664 of Political Code, ante p. 10.) So the assess- 
ment and statement must be separate and distinct acts 
evidenced by separate and distinct documents or records. 
The latter may describe the contents of the former correctly 
or not; but, whether it does or not, it cannot be received 
as legal evidence of such contents. To prove them, the 
original or a certified copy must be produced, or some- 
thing else made legal evidence by law. Nowhere in the 
Code is it provided tiat this letter or statement shall be re- 
ceived as evidence of the assessment. 

The only evidence other than the original assessment, or a 
certified copy thereof, authorized by the Code, is a certified 
copy of the entries upon the delinquent list relative to the 
tax In question, which the tax collector is required to fur- 
nish the controller in case no purchaser appears at the tax 
sale. This certified COpy Is declared prima facie evidence 
that the taxes are due. (Sections 3399, 3900, ante, pp. 3 and 
1.) The entries here referred to are not entries in assess- 
ment books which were offered in evidence by the plaintiff 
in this case. The assessment book and delinquent list are 
separate and distinct books or records. The former is made 
by the assessor and the latter by the tax collector. (Sections 
3602, 3759, ante, pp. 21 and 22. 

It is true that section 3789 of the Code provides as fol- 
lows: 


CD hed 


“Sec. 3789. The assessment book, duplicate assessment 


ee ea 


30) NO ASSESSMENT BY STATE BOARD. | Point I. 


book, or delinquent list, or a copy thereof certified by the 
county auditor, showing unpaid taxes against any person or 
property, is prima facie evidence of the assessment, the prop- 
erty assessed, the delinquency, the amount of taxes due and 
unpaid, and that all the forms of law in relation to the as- 
sessment and levy of such taxes have been complied with.” 
(Approved March 24, 1874.) 


This was law long before the present constitution was 
adopted, and long before theState Board of Equalization was 
created. The assessment book there mentioned is the book 
made by the county assessor, and not the book made by the 
State Board of Equalization. 

Again: But concede, for the sake of the argument, that 
an assessment was made, proved, and found, we claim that 
it fails to comply with the law in the matter of the descrip- 
tion of the right of way, or roadway, as it is called in the 
constitution, or the railway itself. For the purposes of this 
point, I assume that the statement transmitted to the assessor 
by the State board is the assessment. 

The roadway in question varies in width from thirty to 
two hundred feet. (Record, page 79, Subd. XXXI.) The law 
requires the State board to transmit to the county assessor “a 
statement showing the length of the main track or tracks of 
such railway within the county, together with a descrip- 
tion of the whole of said tracks within the county, including 
the right of way by metes and bounds, or other description 
sufficient for identification. (Political Code, sec. 3664; ante 
p. 10.) In this assessment or statetnent there is no attempt 
to comply with this law. In view of the fact that the road- 
way varies in width, there should have been some descrip- 
tion of it by metes and bounds, but there is none. There is 


no description whatever; not even the points at which the 
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road enters and leaves the county are given, or the towns 
through which it passes. The description is insufficient to 
identify the property. Where such is the case the assess- 
ment is void for uncertainty. To a point so well settled no 


authorities need be cited. 


IT. 


The Fences were Illegally Included in the Valuation of the 
Roadway, and that, too, whether they be the Property of 
the Defendant or the Owners of the Adjoining Lands. 


The record fails to show whether these fences belong to 
the defendant or the owners of the adjoining lands. It also 
fails to show how many miles of fencing there are. All it 
shows is that fences were included in the valuation of the 
roadway at $300 per mile. 

Under the railroad law of California, the fences belong to, 
and must be maintained by, the owners of the adjoining 
lands, if the cost of fencing was included in the damages 
awarded tothem for the right of way ; otherwise they beiong 
to, and must be maintained by the railroad company. Upon 
this subject the Civil Code of California provides as follows: 

“Section 485. Railroad corporations must make and main- 
tain a good and suflicient fence on either or both sides of 
their track and property. In case they do not make and 
maintain such fence, if their engine or cars shall kill or 
maim any cattle or other domestic animals upon their line 
of road which passes through or along the property of the 
owner thereof, they must pay to the owner of such cattle or 
other domestic animals a fair market price for the same, 
unless it occurred through the neglect or fault of the owner 
of the animal so killed or maimed. Railroad corporations 
paying to the owner of the land through or along which 
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their road is located an agreed price for making and main- 
taining such fence, or paying the cost of such fence, with the 
award of damages allowed for the right of way for such 
railroad, are relieved and exonerated from all claims for 
damages arising out of the killing or maiming any animals 
of persons who thus fail to construct and maintain such 
fence ; and the owners of such animals are responsible for 
any damages cr loss which may accrue to such corporation 
from such animals being upon their railroad track, result- 
ing from the non-construction of such fence, unless it is 
shown that such loss or damage occurred through the negli- 
gence or fault of the corporation, its officers, agents, or em- 
plovees.” 


Ist. In order to recover upon this assessment, so far as the 
fences are concerned, it was incumbent upon the plaintiff 
to prove and have the fact found that they were the prop- 


erty of the defendant. 


2nd. But if the defendant is to be presumed for any cause 
to be the owner of these fences, still their inclusion in the 
assessment was illegal, for they constitute no part of the 
property which the State Board of Equalization is author- 
ized to assess Section 10 of Article XIII of the Constitu- 
tion (ante, page 18) provides that: “All property, except as 
hereinafter in this section provided, shall be assessed in the 
county, city, city and county, town, township, or district in 
which it is situated in the manner prescribed by law. The 
franchise, roadway, road-bed, rails, and rolling-stock of all 
railroads operated in more than one county in this State 
shall be assessed by the State Board of Equalization.” (See 
also section 3664 of Political Code, ante, page 10.) . 

By the roadway is meant the right of way, of which the 
fences on each side, if there be any, constitute no part. Tele- 


graph poles and wires are erected upon the right of way, yet 
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it will not be pretended that they are to be assessed by the 
State board, either as separate from or a part of the right of 
way. All improvements, such as stations, depots, coal- 
bunkers, water-tanks, shops, fences, and telegraph lines, &c., 
whether on the right of way or off it, are to be assessed by 
local assessors. Such is the law, and such the practice and 
understanding of its ministers. At the foot of the assess- 
ment in question is found an assessment made bythe county 
assessor, which is in keeping with this view of the law. 
(Record, page 70.) There we find the following assessment 
made by the county assessor : 

“ 48,55. miles of telegraph line in the county. 

“ Reservation and improvements thereon at Colton. 

‘Reservation and improvements thereon at all other 


points. 
“ Material, furniture, fuel, and all personal property.” 


Fences are improvements, and are included, if there be 
any, in the use of that word. The Constitution requires 
land and improvements thereon to be separately assessed. 
Section 2, Art. XIII, provides as follows : 

“Sec. 2. Land and the improvements thereon shall be 
separately assessed. Cultivated and uncultivated land, of 
the same quality and similarly situated, shall be assessed at 
the same value.” 


Thus it appears that these fences in San Bernardino 
county were assessed, and lawfully assessed, by the county 
assessor, and that the inclusion by the State Board of their 
value in the value of the roadway, under the pretense that 
they constitute a part of the roadway, Was hot only in excess 
of the jurisdiction of that board, but was also, in all other 
respects, illegal. 


J 


3 FENCES. | Point LT. 


~—) 


A question on all fours with this has been decided by the 
Supreme Court of California. The controversy arose be- 
tween the Assessor of the City and County of San Francisco 
and the State Board of Equalization as to the assessment of 
certain steamers known asthe Thoroughfare andthe Transit, 
the State Board of Equalization claiming jurisdiction to 
assess them, and also did the Assessor of the City and County 
of San Francisco. The Central Pacific Railroad terminates 
at Oakland Point, on the Bay of San Francisco, opposite the 
city of San Francisco. Communication between the city 
and the terminus of the railroad is made by these steamers. 
Upon the decks of these vessels are laid railroad tracks, and 
cars are run upon them when loaded and are transported 
across the bay either way, as the case may be. 

It was claimed, on the part of the Board of Equalization, 
that these steamers were a part of the road-bed of the rail- 


road within the meaning of the constitution and laws defin- 


ing the jurisdiction of that board. The City and County of 


San Francisco assessed the steamers and sued the Central 
Pacific Railroad Company upon the assessment. In the 
court below the city and county recovered judgment, and 
the defendant, the Central Pacific Railroad Company, tcok 
the case to the supreme court, where the judgment was 


afirmed. The court said: 


“Are they (the steamers), then, embraced within the words 
roadway or road-bed in the ordinary and popular accepta- 
tion of such words as applied to railroads? These two 
words, as applied to common roads, ordinarily mean the 
same thing, but as applied to railroads their meaning is not 
thesame. The road-bed referred to in section 10, in our judg- 
ment, is the bed or foundation on which the superstructure 
of the railroad rests. Such is the definition given by both 
Worcester and Webster, and we think it correct. The road- 


y 
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Way has a more extended signification as applied to rail- 
roads. In addition to the part denominated road-bed, the 
roadway includes whatever space of ground the company is 
allowed by law in which to construct its road-bed and lay 
its track. Such space is defined in subdivision 4 of the 17th 
section and the 20th section of the act ‘ to provide for the 


incorporation of railroad companies,’ ete., approved May 20, 
1861. (Stats., 1861, p. 607; S&S Fi & N. P. R. R. Co. vs. State 
Board. ft) Cal... 12.) ” 
San Francisco vs. C. P. R. R. Co., 63 Cal., 469. 
The argument in support of the proposition that these 
steamers constitute part of the roadway or road-bed is cer- 
tainly much more persuasive than the argument that the 


fences constitute part of the roadway. 


THE REsutctr. 

The value of these fences having been illegally included 
in the assessment, the entire assessment, according to familiar 
and well-settled principles in the law of taxation, is void, 
unless the case discloses facts by which the amount of the 
illegal part can be ascertained and separated from that which 
is legal. That cannot be done in this case. The record 
shows that the fences were valued at $300 per mile (Record, 
p. 78, Subd. XX VIIT), but the number of miles is not stated. 
In the absence of this factor, the value of the fences cannot 
be ascertained. 

d lyain : the LAXeS per 8 have been paid, and only the penalty 
for non-payment prior to the date of delinquency, attorneys’ 
fees, and interest are now sought to be recovered in this 
action. Statutes 1m posing penalties (and these three items 
are all in the nature of penalties) are to be strictly construed 
and are not to be enforced, except in a clear case of a willful 


failure to comply with the law. No man is bound to pay an 
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illegal tax, or a tax which is illegal in part, if the illegal 


and legal cannot be separated. Could they have been sepa- 


rated in this case doubtless it would have been the duty of 


the defendant to tender payment of the legal part. Had the 
illegal and legal been separable, and payment of the latter 
been tendered and refused and action brought, no one will 
pretend that these penalties could have been recovered in such 
action. Theresult must be the same where, through the action 
of the officers of the law without any fault on the part of the 
tax-payer, a compliance with the law on his part, however 
willing, has been rendered impossible. He has a legal right 
to refuse to pay and to contest an-illegal tax, and he cannot, 
because he elects to stand upon this legal right, be subjected 
to penalties which were not intended for persons standing 


in his relation to the law. 


III. 


The Taxes in Question do not Draw interest from the Date of 
Delinquency until Judgment Obtained. Interest, therefore, 
cannot be Recovered in this Action. 

As already stated, the laws of California authorize actions 
to be brought to recover taxes, either in the name of the 
county where the property is situated or in the name of the 
people of the State of California, and prescribe a form of com- 
plaint in each case (ante, pp. 4 and 5). These forms differ 
in substance. Where a county sues, the complaint men- 
tions interest as recoverable, but does not mention attorneys’ 
fees. Where the State sues the complaint mentions attor- 
neys’ fees as recoverable, but makes no mention of interest. 


These are mere forms, and they do not create the cause of 
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action. It was intended that each shou!d be adapted to the 
enforcement of a cause of action elsewhere provided for, but 
through legislative mistake or oversight neither is fully 
adapted, to that end. It certainly was not intended that 
interest should be recoverable if a county sues, but should 
not be recoverable if the State sues; or that attorneys’ fees 
may be recovered if a State sues, but shall not be recovered 
if a county sues. For the purpose, therefore, of ascertaining 
in what cases interest may be recovered we must put aside 
these mere defective forms of pleading and look elsewhere. 

The question turns upon the interpretation of sections 
3800 and 3803 of the Political Code, which read as follows: 

“Sec. 3800. At the time mentioned in section thirty-seven 
hundred and ninety-seven,” (which is the third Monday in 
March,) “the collector must make an affidavit, indorsed on 
the list (delinquent list), “that the taxes not marked ‘paid’ 
have not been paid, and that he has not been able to discover 
any property he longing to or mn Posse ssion of the persons lable to 
pay the SCL1LE whereof to colle cl the m.” 

“Sec. 3803. Interest at the rate of two per cent. per month 
must be collected on such delinquent taxes from the time 
they were first delinquent until paid.” 

Section 3803 does not declare that interest must be col- 
lected on all delinquent faxes or On delinquent taxes, but that 
it must be collected on such delinquent taxes. ‘lo what does 
“such” refer? Certainly not to all delinquent taxes, but such 
as the collector states in his affidavit he has been unable to 
collect. hecause he has heen unable lo discover any prope rly 
whereof to collect them. No such affidavit was made in this 
ease, nor could such an affidavit have been made, for there 
were forty-eight miles of railroad, with all its stations, tele- 
graph lines, water-tanks, and other equipments situated in 


the county and under the eye of the tax collector. 
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This case falls under the provisions of sections 3899 and 
SIO, where the controller is given the power to stop sale bv 
the tax collector, after he has once offered the property for 
sale, and direct an action to be brought (ante:, pp. > and A). ie 
In such action no provision is made for the recovery of in- 
terest for the obvious reason that in such ease the action 
In which an attachment may be issued is substituted for a 
forced sale by the tax collector; and as in the case of such 
sale the taxes do not draw interest from the date of the de- 


lingueney until collected by sale, so, by parity of reason, 


where an action by direction of the controller is made to 

take the place ofa sale, no interest should be allowed to be 

recovered in such action (Record, page 71, Subd. XX). Any 

other rule would make the lability of the tax-payer to pay 

interest depend not upon the settled policy of the law, but 

upon the whim or caprice of the controller. —_ 
That delinquent taxes do not draw interest from date of 

delinquency until collected by the tax collector by a sale of 

the property has been decided by the supreme court of the 

State. (Harper vs. Rowe, 53 Cal., 233.) In that ease the 

court said : 
‘Section 38035 has no application to a sale made by a tax 

collector to collect a delinquent tax in the first instance. If 

the tax remains finally delinquent, after the tax collector 

has exhausted all means for its collection, it may be possi- 

bly subsequently collected in some other method provided 

by law, in which event the interest is to be added to com- | 

pensate for the long delay,and as an incentive to the tax-payver 

to make a voluntary payment and thus stop the interest.” 


Where the tax collector is directed to stop the sale and 


bring an action, and where there is plenty of property to 


satisfy any judgment that may be obtained in such action, 
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e) 


he cannot be said to have “ exhausted a!l means for the col- 
tion of the tax” until a judgment in such action has been 
obtained and a sale under it has been had, or the property 

— has been offered for sale. and not even then. for under the 
laws of California, if there be no other purchasers, the State 
itself may become the purchaser. 

Section 3773 of the Political Code provides as follows: 

“ But in case there is no purchaser in good faith for the 
SHre, as provided in this chapter, Ol} the first day the prop- 
erty is offered for sale, then when the property is offered 
thereafter tor sale, and there is ho purchaser in good faith of 
the same, the whole amount of the property assessed shall 
be struck ott LO the people of the State iis the purchaser and 
the duplicate certificate delivered LO the county treasurer 
and filed by him In his office.” 


There are two other decisions by the supreme court of 

. i California in which this question has been considered and 
virtually decided in favor of the construction of defendant. 

The first was the case of Lake County vs. Sulphur Bank Q. M. 

Co. (4 West Coast Reporter, p. LS6). At page 191 the court 


employs the following language: 


“The judgment allows two per cent. per month upon the 
amount of taxes allowed from December 28, 1880. This is 
error, Manifestly section 3803 of the Politieal Code refers 
to the ‘delinquent taxes’ mentioned in the sections Imme- 
diately preceding, and which remain unpaid until the third 
Monday of March : section d,406. In the case “at bar the 
actioh Was commenced Oli the second day Ol March.” 


[In a still later case between the same parties, decided on 


the 19th of November. LSSS. the court in respect to the 


same question said: “That section 3S05 of the Potitieal 


Code refers to delinquent taxes mentioned in the section im- 


mediately preceding, and which remain unpaid until the 
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third Monday of March. In-so far, therefore, as the judg- 
ment appealed from allows two per cent. per month interest 
it is erroneous.” * 

These cases being by the highest court of the State, and 
containing a construction of a local statute, will of course 
be followed by this Court. 

A certified COPY of the opinion in this latter case has been 


filed with the clerk of this Court. 


IV. 
The Franchise of the Defendant is a Federal Franchise, and there- 
fore not Subject to State Taxation. 

That Congress has the power to create or select corpora- 
tions as agents, or instrumentalities, or means of carrying 
into effect other powers, which are sovereign—whenever 
such corporations may be regarded by Congress as appro- 
priate means to such an end—has never been seriously 
doubted since the great cases of McCulloch vs. The State of 
Maryland (4 Wheaton, 316), and Osborn vs. U.S. Bank (9 
Wheaton, 738). The first question submitted in those cases 
was whether Congress had the power to incorporate “the 
subseribers to the Bank of the United States.” Having first 
shown that the Government of the United States, “though 
limited in its powers, is supreme, and its laws, when made 
in pursuance of the Constitution, form the supreme law of 
the land (anything in the constitution or laws of any State 
to the contrary notwithstanding),” Chief Justice Marshall 
continued as follows: 

“Among the enumerated powers we do not find that of 


establishing a bank or creating a corporation. But there 
is no phase in the instrument which, like the articles of 


* The conditions in the case at bar are identical with those in the twe 
cases cited. As in those cases, this action was commenced before the third 
Monday in March, that is to say, on the 8th of March. (See Record, p. 2.) 
Under the rule, therefore, announced in the cases cited, no interest can be 
recovered in this action. 


- 


Ce 
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confederation, excludes incidental or implied powers, and 
which requires that everything granted shall be expressly 
and minutely deseribed. _Even the Tenth amendment, 
which was framed for the purpose of quieting the excessive 
jealousies which had been excited, omits the word ‘expressly,’ 
and declares only that the powers ‘not delegated to the 
United States, nor prohibited to the States, are reserved to the 
States or to the people,’ thus leaving the question whether 
the particular power which may become the subject of con- 
test has been delegated to the one government, or pro- 
hibited to the other, to depend on a fair construction of the 
whole instrument. The men who drew and adopted this 
amendment had experienced the embarrassment resuiting 
from the insertion of this word in the articles of confedera- 
tion, and probably omitted it to avoid those embarrassments’ 
* * * Although among the enumerate powers of gov. 
ernment we do not find the word ‘ bank’ or ‘ ineorporation,- 
we find the great powers to levy and collect taxes, to borrow 
money, to regulate commerce, to declare and conduct war,’ 
and to raise and support armies and navies. ‘The sword and 
the purse, all the external relations, and no inconsiderable 
portion of the industry of the nation are intrusted to its gov- 
ernment. It can never be pretended that these vast powers 
draw after them others of inferior importance merely be- 
cause they are inferior. Such an idea can never be ad- 
vanced. But it may with great reason be contended that a 
government intrusted with such ample powers, on the due 
execution of which the happiness and prosperity of the 
nation so vitally depends, must also be intrusted with ample 
means for their execution. The power being given, it is the 
interest of the nation to facilitate its execution. * * = * 
Throughout this vast republic, from the St. Croix to the 
Gulf of Mexico, from the Atlantic to the Pacific, revenue is 
to be collected and expended, armies are to be marched and 
supported. The exigencies of the nation may require that 
the treasure raised in the North should be transferred to the 
South, that raised in the East conveyed to the West, or that 
this order should be reversed. Is that construction of the 
Constitution to be preferred which would render these oper- 
ations difficult, hazardous,and expensive? * * * The 
Government, which has a right to do an act, and has im- 
posed on it the duty of performing that act, must, accord- 
ing to the dictates of reason, be allowed to select the means ; 
6 
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and those who contend that it may not select any appropri- 
ate means, that one particular mode of affecting the ob- 
ject is excepted, take upon themselves the burden of 
establishing that exception. * * * The power of cre- 
ating a corporation, though appertaining to sovereignty, 
is not—like the power of making war, or levying 
taxes, or of regulating commerce—a great substantive 
and independent power, .which cannot be implied as 
incidental to other powers, or used as a means of executing 
them. It is never the end for which other powers are ex- 
ercised, but a means by which other objects are accom- 
plished. No contributions are made to charity for the sake 
of an incorporation, but a corporation is created to admin- 
ister the charity ; no seminary of learning is instituted in 
order to be incorporated, but the corporate character is con- 
ferred to subserve the purposes of education. No city was 
ever built with the sole object of being incorporated, but is 
incorporated as affording the best means of being well gov- 
erned. The power of creating a corporation is never used 
for its own sake, but for the purpose of effecting something 
else. No sufficient reason 18, therefore, pe ce ived why il may not 
Pass as ncide ntal to those pow rs which (Lie EL PV e ssly give it, if it 
be a direct mode of executing thre m.” (McCulloch VS. The State 
of Maryland, (4 Wheaton, 407.) 


He next proceeded to show that the question as to what 
are appropriate means to be used in executing express powers 
is a political question to be determined by Congress, and 
finally declared that the act creating the United States bank 
was constitutional. In view of the conclusion reached there 
can be no question as to the power of Congress to create the 
corporations which have constructed the Pacific railroad and 
telegraph lines as instrumentalities to that end, if Congress 
had the power to cause them to be constructed and main- 
tained at all. 3 

Upon the latter question the great men of the nation have 


spoken, and their views have become the acknowledged con- 
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struction of the Constitution and the settled policy of the 
Government. 

It is true that at an early day in the constitutional history 
of the country there were those who, contending for a strict 
construction of the Constitution, claimed that the power “ to 
establish post offices and post roads” was only a power to 
direct where post offices shall be kept and on what roads the 
mails shall be carried, and did not include the power to 
establish or construct a post road where none existed. But 
this claim has been scouted from the commencement and its 
fallacy exposed by the leading minds of the country, and 
the uniform practice of the Government has been contrary 
to it. (2 Story on the Constitution section 1128 ef sequens.) 


At sections 1137, 1158, and 1139 the author says: 


“Sec. 1137. The fact, if true, that Congress had not made 
any roads for the carrying of-the mail would not affect the 
right or touch the question. It is not doubted that the power 
is properly carried into effect by making certain State roads 
post roads. When Congress found those roads suited to the 
purpose, there could be no constitutional reason for refusing 
to establish them as mail routes. The exercise of the au- 
thority was clearly within the scope of the power. But the 
argument would have it that because this exercise of the 
power clearly within its scope has been hitherto restrained 
in making existing roads post roads, therefore Congress can- 
not proceed constitutionally to make a post road where no 
road now exists. This is clearly what lawyers call a non 
sequitur. It might with just as much propriety be urged that, 
because Congress had not hitherto used a particular means 
lo execute any other given power, therefore it could not now 
do it. If, for instance, Congress had never provided a ship 
for the navy except by purchase, they could not now authorize 
ships to be built for a navy, or @ converso. If they had not 
laid a tax on certain goods it could not now be done. If 
they had never created a custom-house or a court-house, they 
could not now do it. Such a mode of reasoning would be 
deemed by all persons wholly indefensible. 
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“Sec. 1138. But it is not admitted that Congress has not 
exercised this power with reference to this very obye Ct. By 
the act of the 21st of April, 1806 (Ch. i1). the President was 


authorised to cause to be opened a road from the frontier of 


Georgia, on the route from Athens to New Orleans, and to 
cause to be opened a road or roads through the territory 
then lately ceded by the Indians to the United States from 
the river Mississippi to the Ohio and to the former Indian 


boundary line, which was established by the treaty of 


Greenville, and to cause to be Op ned a | road from Nashville, 
in the State of Tennessee, to Natchez, in the Mississippi 
Territory. The same remark applies to the act of 29th 
March, 1806 (Ch. 19), ‘to regulate the laying out and making 
a road from Cumberland, in the State of Maryland, to the 
State of Ohio. Both of these acts were passed in the admin- 
istration of President Jefferson, who, it is well known, on 
other occasions maintained a strict construction of the Con- 
stitution. 

“Sec. 1139. But, passing by considerations of this nature, 
why does not the power LO establish post offices and post 
roads include the power to make and construct them when 


wanted, as well as the power te establish a navy, hospital, or 


a custom-house a power to make and construct them?. The 
latter is not doubted by any person; why, then, is the 
former? In each case the sense of the ruling term ‘ estab- 
lish’ would seem to be the same; in each the power may be 
carried into effect bv means short of constructing or pur- 
chasing the things authorized. A temporary use of a suit- 
able site or buildings may possibly be obtained, with or 
without hire. Beside, why may not Congress purchase or 
erect a post office building and buy the necessary land, if it 


— 
< 


be in their judgment advisable? Can there be a just doubt 
that a power to establish post offices includes this power 
just as much as a power to establish custom-houses would to 
build the latter? Would it not be a strange construction to 
say that the abstract oftice might be created, but not the 
officiana, or place where it could be exercised? There are 
many places peculiarily fit for local post offices where no 
suitable building might be found. Andif a power to con- 
struct post office buildings exists, where is the restraint upon 
constructing roaals ?” 


At sections 1149 and 1150 the learned author points out 


ri 
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the distinction between a post road and a canal, military or 
other road, showing that the power to construct the former 
is an express power, while the power to construct the latter 
is to be found among the implied powers of Congress; and 
that the former may exist, or may not, as a concurrent power 
in the States; but that whether it dves or not is a matter of 
little »ractical consequence, as “it is highly improbable that 
any State will attempt any exercise of the power, consider- 
ing the difficulty of carrying it into effect, without the co-op- 
eration of Congress.” 

If Congress may cause a wagon road to be constructed 
for use as a post road, it is assumed that no one will con- 
tend that it may not also construct a railroad for a like pur- 
pose. It is assumed that even the strictest of the strict 
constructionists will not deny to Congress the right to 
employ, in the execution of any of its powers, the latest and 
most improved means which science, invention, or discovery 
has placed at the service of all. It is assumed that no one 
will deny to Congress the power to substitute the railroad 
of to-day, with its engine and cars, for the mud road and 
horse coaches in use at the time the Constitution was 
adopted ; or a wire in place of the mail-bag; or the tappings 
of the telegraph in place of the ink-marks of the penman. 

Although all-sufficient for that purpose, the power “ to 
establish post offices and post roads is not the only power 
to which the authority of Congress to construct and main- 
tain railroad and telegraph lines may be referred. It may 
be referred to the power “to provide for the common de- 
fence and general welfare of the United States,” of which, 
as said by Story (section 1273), “the true test is whether 


the object be of a local character and local use, or whether 
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it be of general benefit to the States.” In point of locality 
the object may be local; vet, if the benefit to be derived 
therefrom be general, the power exists. If, in the exercise 
of its powers, the General Government may blow up Blos- 
som Rock, in the Bay of San Francisco, or Flood Rock, in the 
say of New York, who will deny it the power to construct 
a railroad? A railroad and telegraph line which extends 
two thousand miles through several States and Territories 
is neither local in site nor in benefit. It requires no argu- 
ment to show that a railroad and telegraph line is a wise if 
not an indispensable provision for the common defence, or 
that it is calculated to promote the general welfare of the 
United States. It provides for the common defence by fur 
nishing prompt and speedy transportation of troops and 
munitions of war. It is an improved substitute for ambu- 
lances, baggage-wagons, and forced marches. It promotes 
the general welfare by supplying to foreign and inland com- 
merce vastly increased facilities for the transmission of in- 
telligence and the exchange of commodities. If, in the fur- 
therance of such objects, as all concede, Congress ay build 
forts, establish arsenals, improve harbors, clear out obstruc- 
tions in navigable streams, and erect light-houses, why may 
not Congress construct a pathway for not only the commerce 
of all the States, but for the commerce of all the world, by 
which the wealth and the prosperity of the whole country 
may become vastly increased and promoted ? 

The power is also incidental to the power “to make 


war,” to “suppress insurrections and repel invasions,” and 


“to raise and support armies.” If, as held by Chief Jus- 
tice Marshall in MeCulloch Vs. The State of Maryland, the 


creation of a national bank was within the power of Con- 
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gress, because it would facilitate the transfer of the treasure 
of the Government from the north to the south, from the 
east to the west, or in the reverse order, there would seem 
to be no just ground for holding that it is not also within 
the power of Congress to construct a railroad by which, in 
ease of insurrection or invasion, an army could be trans- 
ported between points two thousand miles apart in less than 
a week, or munitions and supplies, in the same space of 
time, could be forwarded to an army already in the field. 

The power of Congress to construct a military road is 
not questioned by Story. “Congress may authorize the 
laying out and making of a military road, and acquire a 
right over the soil for such purposes; and as incident thereo 
they have a power to keep the road in repair, and prevent all 
obstructions thereto” (section 1275). His conclusion is also 
the conclusion of some of the greatest minds the country has 
produced, and he has fortified it by the most convincing 
logic. The basis of the argument is, that the General Gov- 
ernment, although one of defined and limited powers, nev- 
ertheless has, and from the nature of all governments must 
have, all the known and usual means of executing them, 
and that to deny this, in the language of Chief Justice Mar- 
shall in MeOulloch vs. The State of Maryland, would be to 
declare the Constitution “a splendid bauble.” 

In the February number of the American Law Register 
(Vol. VI, p. 193), will be found an article written by Judge 
Redfield, which, in part, treats of the question whether Con- 
gress possesses legislative power over railroads which ex- 
tend through different States. He reached the conclusion 
that Congress not only had the power, but ought to exercise 


it. Noman in America has given more time, labor, and 
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thought to the subject of railroads and their relations to the 
Government and the commercial interests of the country 
than Judge Redfield. Accordingly, whatever he says upon 
the subject, has come to be regarded by the bench and bar 
as not inferior on the score of reason, to the best considered 


judgments of the courts. In the article referred to he said: 


“17. And of the right of the National Government to con- 
trol the railways in the country there can be no question. 
The transportation of troops and the munitions of war in 
time of civil commotion, and of the public mails at all times, 
are matters exclusively of national importance and concern, 
and they are of such magnitude as to justify the national 
authority in the construction of entire lines of railway at the 
public expense. And if the National Government may do 
that, then it is certain it may create corporations for that 
purpose, or delegate the same powers and functions to indi- 
viduals, for there is nothing in the grant of power to build 
and operate a railway which of necessity requires it to be 
made to a corporation. (Bennet, J., in Bank of Middlebury 
vs. Edgerton, 30 Vt. R., 182.) The same view was taken in 
regard to the right of the National Government to charter 
the United States Bank. It was regarded as incidentally 
important and necessary to enable the Governinent to carry 
forward those governmental functions which the Constitu- 
tion had delegated to them. This rule was established in 
McCulloch vs. Maryland (4 Wheaton, 316), Osborne vs. The 


Bank of the United States (9 Id., 738). And now, upon the 
same principle, it is held lawful and necessary for the Na- 
tional Government to absorb all the banking institutions in 
the country. 

“18. But there can be no question, upon any fair principle 
of reasoning, that the management and control of all the 
railways in the country are far more important as an aid or 
safeguard to the national authority than that of the banks. 
And we believe no one will question that it would be far 
more important to the interests, both of the railways and the 
public, to have them under national supervision and control 
than to have the banks. We hope to see some movement 
made in this direction, so soon as the present all-absorbing 
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topics of interest at the Capital shall be satisfactorily ad- 
justed.” 

In the judgment of Judge Redfield, “the transportation 
of troops and munitions of war, in time of civil commotion, 
and of the public mails at all times, are matters exclusively 
of national importance and concern, and they are of such 
magnitude as to justify the national authority in the construction 
of entire lines of railway at the public expense. And if the 
National Government may do that, then it is certain it may 
create corporations for that purpose, or delegate the same 
powers and functions to individuals.” This is precisely what 
Congress has done in the passage of the several Pacific rail- 
way acts. 

It will be observed that Judge Redfield founds his opinion 
solely upon those clauses of the Federal Constitution which 
relate to military and postal matters. But it is quite as 
clear that the power may also be deduced from the clause 
in relation to commerce with foreign nations and among 
the States. That Congress has the power to construct, or 
cause to be constructed, railroads, and may regulate their 
use under the commercial clause of the Constitution, has 
been declared by Mr. Justice Miller in the case of Gray vs. 
Clinton Bridge, which will be found reported in the seventh 
volume of the American Law Register, at page 149. The 
action was brought to procure the abatement of a bridge 
which had been erected by a railroad company across the 
Mississippi river at the city of Clinton, in the State of Iowa, 
upon the ground that the bridge was a nuisance and an 
obstruction to navigation. Congress had passed an act de- 
claring the bridge “a lawful structure and a post route.” 


[t wa scontended in argument that Congress had no power 


‘ 
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to pass the act, and this led to an extended consideration of 
the power of Congress over railroads under the commercial 


clause of the Constitution. Mr. Justice Miller said: 


“ Another means of transportation, equal in importance 
to the steamboat, has also come into existence since the 
Constitution was adopted, a means by which merchan- 
dise is transported across States and kingdoms in the 
same vehicle in whieh it started. The railroad now 
shares with the steamboat the monopoly of the carrying 
trade. The one has, with great benefit, been subjected 
to the contro! of salutary congressional legislation, because 
it is an instrument of commerce. Is there any reason why 
the other should not? However this question may be an- 
swered in regard to that commerce which is conducted 
wholly within the limits of a State, and is, therefore, 
neither foreign commerce nor eommerce among the States, 
it seems to me that when these roads become parts of great 
highways of our Union, transporting a commerce which 
embraces many States, and destined, as some of these roads 
are, to become the channels through which the nations of 
Europe and Asia shall interchange their commodities, there 
can be no reason to doubt that to regulate them is to regu- 
late commerce, both with foreign nations and among the 
States, and that a refusal to do this is a refusal to discharge 
one of the most important duties of the Federal Govern- 
ment. As already intimated, the shackles with which the 
different States fettered commerce in their selfish efforts to 
benefit themselves at the expense of their confederates was 
one of the main canses which led to the formation of our 
present Constitution. The wonderful growth of that com- 
merce since it has been placed exclusively under the control 
of the Federal Government has justified the wisdom of our 
fathers. But are we to remit the most valuable part of that 
commerce again to the control of the States, and to all the 
consequent vexations and burdens which the States may 1m- 
pose through whose territories it must be carried on? Anid 
must all this be permitted because the carrying is done by 
a method not thought of when the Constitution was framed? 

“For myself, I must say that I have no doubt of the right 
of Congress to prescribe all needful and proper regulations 
o the conduct of this immense traffic over any railroad 
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Which has voluntarily become part of one of those lines of 
Inter-State communication, or to authorize the creation of such 
roads, when the purposes of inter-State transportion of per- 
sons and property justify or require it.” 


It will be observed that, under the reasoning of Judge 
Redfield and Mr. Justice Miller, Congress has legislative 
power over railroads which form a continuous line through 
different States, and therefore constitute a commercial route 
between them, irrespective of the question whether they have 
been constructed under State laws or not. Their reasoning 
recognizes no distinction between navigable streams run- 
ning through different States, and railroads which do the 
same—no distinction between the Mississippi river and the 
Pacific railroads. Both are considered as the avenues of 
commerce, made available by different means, it is true, but 
contributing to the same purposes, which purposes are, by 
constitutional appointment, within the control of Congress. 
If this be true of railways confessedly created by the States, 
much more is it true of the Pacific railroads, which have 
been chiefly created by Congress. 

[t was in the exercise of these powers that Congress passed 
the act in relation to the Atlantic and Pacifie Railroad Com- 
pany (14 U. S. Stats., 292) and the act in relation to the 
Texas Pacific Railroad Company (16 U.S. Stats., 573). By 
the former a corporation was created and empowered to con- 
struct, maintain, and operate a continuous railroad and tele- 
graph line from Springfield, in the State of Missouri, to some 
point, not designated, on the Pacific coast, following as near 
as practicable the thirty-fifth parallel of north latitude. 

By the latter a corporation was created and empowered to 


construct, maintain, and operate a railroad from Marshall, 
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in the State of Texas, to San Diego, in the State of California, 
following as near as practicable the thirty-second parallel of 
north latitude. To each company large grants of public 
land were made to aid it in the construction of its road. 
The object of Congress in causing these roads to be con- 


structed is declared in the body of each act. 


« 


The ninth section of the former provides : 


“That the United States make the several conditional 
grants herein, and that the said Atlantic and Pacifie Rail- 
road Compamy accept the same, upon the further condition 
that if the said company make any breach of the conditions 
hereof and allow the same to continue for upwards of one 
year, then in such case, at any time hereafter, the United 
States may do any and all acts and things which may be 
needful and necessary to insure a speedy completion of the 
said road.” 


The eleventh section provides: 


“That said Atlantic and Pacific railroad, or any part 
thereof, shall be a post route and military road, subject to 
the use of the United States for postal, military, naval, and 
all other governmental service, and also subject to such regu- 
lations as Congress may impose restricting the charges for 
such Government transportation.” 


The thirteenth section provides : 


“That the directors of said company shall make and pub- 
lish an annual report of their proceedings and expenditures, 
verified by the affidavits of the president and at least six of 
the directors, a CcOpy ot which shall be deposited in the othee 
of said Secretary of the Interior, and they shall from time to 
time fix, determine, and regulate the fares, tolls, and charges 
to be received and paid for transportation of persons and 
property on said road, or any part thereof.” 


The twentieth section provides: 


“That the better to accomplish the object of this act, 
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namely, to promote the public interest and welfare by the 
construction of said railroad and telegraph line and keeping 
the same in working order, and to secure to the Government 
at all times, but particularly in time of war, the use and 
benefits of the same for postal, military, and other purposes, 
Congress may, at any time, having due regard for the rights 
of said Atlantic and Pacific Railroad Company, add to, alter, 
amend, or repeal this act.” 


The fifteenth section of the 'atter act provides: 


“The rates charged for carrying passengers and freight 
per mile shall not exceed the prices which may be fixed by 
Congress for carrying passengers and freight on the Union 
Pacific and Central Pacific railroads.” 


The seventeenth section fixes the time when the construc- 
tion of the road shall be commenced and when it shall be 


completed, and concludes in these words: 


“And upon failure to so complete it Congress may adopt 
such measures as it may deem necessary and proper to 
secure its speedy completion.” 


The nineteenth section provides: 


“That the Texas Pacific Railroad Company shall be, and 
it is hereby, declared to be a military and post road; and 
for the purpose of insuring the carrying of the mails, troops, 
munitions of war, supplies, and stores of the United States, 
no act of the company nor any law of any State or Territory 
shall impede, de lay, or prevent the said COMmpany from perform- 
ing its obligations to the United States in that regard: Provided, 
That said road shall be subject to the use of the United 
State for postal, military, and all other governmental serv- 
ices, at fair and reasonable rates of compensation, not to 
exceed the price paid by private parties for the same kind 
of service, and the Government shall at all times have the 
preference ‘in the use of the same for the purpose afore- 
said.” 
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In respect to the defendant in error, the eighteenth sec- 
tion of the former and the twenty-third section of the latter 
act provides as follows: 


“Sec. 18. And he it further enacted, That the Southern Pa- 
cific railroad, a company incorporated under the laws of the 
State of California, is hereby authorized to connect with the 
said Atlantic and Pacific railroad, formed under this act, at 
such point near the boundary line of the State of California 
as they shall deem most suitable for a railroad line to San 
Francisco, and shall have a uniform gauge and rate of 
freight or fare with said road; and in consideration thereof, 
to aid in its construction, shall have similar grants of land, 
subject to all the conditions and limitations herein provided, 
and shall be required to construct its road on the like regu- 
lation as to time and manner with the Atlantie and Pacifie 
railroad herein provided for. 

“Sec. 23. That for the purpose of connecting the Texas 
Pacific railroad with the city of San Francisco, the South- 
ern Pacific Railroad Company of California is hereby au- 
thorized (subject to the laws of California) to construct a 
line of railroad from a point at or near Tehachapa Pass, by 
way of Los Angeles, to the Texas Pacific railroad, at or near 
the Colorado river, with the same rights, grants, and privi- 
leges, and subject to the same limitations, restrictions, and 
conditions as were granted to the said Southern Pacific Rail- 
road Company of California by the act of July twenty- 
seven, eighteen hundred and sixty-six: Provided, however, 
That this section shall in no way affect or impair the rights, 
present or prospective, of the Atlantic and Pacific Ratlroad 
Company, or any other company. 


From these provisions, it is clear that Congress has cre- 
ated the Atlantic and Pacific Company and the Texas Pa- 
cific Company to serve as the agents of the Federal Gov- 
ernment in carrying into execution such of the powers -of 
that Government as relate to postal, military, and other 
matters. It is equally clear that Congress has selected the 
defendant to serve in the same capacity. It is true that 


these companies are allowed to do business for the public 
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as well as the Government; but this circumstance does not 
detract from their character as the agents of the United 
States. If the consent of the State of California was neces- 
sary to enable Congress to select the defendant (which is 
denied), that State has consented in the most complete and 
formal manner, by an act of the Legislature. (See page 24 
of this brief.) From this act it appears that the defendant, 
as its charter then stood, had no power to build either of the 
roads in question, for the right to change the line of its 
road and build on the routes described in the acts of Con- 
gress was thereby granted. The roads, when completed, 
were to be used and operated as continuous lines, having 
a uniform gauge and rates of freight and fare, which from 
time to time were to be fixed and published by the directors 
of the two companies. 

These provisions in effect withdraw the control of these 
roads from the States and Territories through which they 
run, and manifest a clear intent on the part of Congress to 
subject them to the exclusive sovereignty of the United 
States, except in respect to the police laws of such States 
and Territories. 

That sovereign power over the roads of the Atlantic and 
Pacific and the Texas and Pacific Companies resides in the 
United States will not be disputed. That all these trans- 
continental roads should be under the control of the United 
States no one will hesitate to admit. ‘The requirement that 
they shall be of uniform gauge and have uniform rates of 
freight and fare make such control indispensable; so of the 
requirement that they shall be used and operated as con- 
tinuous lines. If they, by parts, are under the control of the 


different States and Territories through which they run, 
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these important and necessary requirements may be defeated 
by the hostile or unfriendly action of such States and Terri- 
tories. A uniform gauge is required that cars containing 
articles of production and commerce may pass from one 
road to the other and thus avoid the delay and expense of 
breaking bulk. 

If the right to regulate these roads is vested in such 
States and Territories, they are vested with the power to 
prevent their use and to destroy that which the Govern- 
ment of the United States has created and selected for the 
purpose of carrying into execution some of its most import- 
ant powers. 

Suppose the State of California, in the exercise of its re- 
served power, should repeal the law under which the de- 
fendant was formed and now exists, and so take from the 
defendant its right to maintain and operate its portions of 
these roads, what would be the remedy of the United States 
for such an act? Unless they stand towards such roads 
in the attitude of sovereign there would be no remedy. Is 
it not, therefore, indispensable to the accomplishment of the 
purposes which led to the construction of these roads that 
all power to destroy the defendant or obstruct it in the use 
and management of its roads should be denied to the State 
of California ? 

Under the laws of California the defendant can exist and 
operate these roads for fifty years only from the date of its 
organization. When these fifty years have expired what 
will become of these roads? Congress intended they should 
exist for all time, and will any one pretend that they will 


not, after the expiration of fifty years, continue to exist and 


‘ 


a 


Point IV.) FRANCHISE NOT TAXABLE. 


continue to be operated under the franchise which has been 
granted by the United States ? 

The United States Bank was vastly less needful to the Goy- 
ernment of the United States than these trans-continental 
roads. That was a mere fiseal agent through which the 
financial transactions of the Government were effected. 
These roads are the means by which the malls, troops, and 
army and naval supplies are transported from place to place. 

[n times of insurrection and war they are absolutely in- 
dispensable. 

Yet it has been held by this Court, in the Cause of MeCul- 
loch vs. Maryland (4 Wheaton, 400), that the State of Mary- 
land had no power to impose a trifling stamp tax upon the 
paper upon which the bills or notes of the bank were printed. 
The reason assigned was that such a tax was a tax upon the 
operations of the bank, and, therefore, calculated to retard, 
impede, and burden the constitutional measures of Congress 
adopted for the pul pose of carrylng into etfect certain govern- 
mental powers of the United States, and that such a result 
was destructive Lo the supremacy of the Federal Crovern- 
ment, and, therefore, not to be tolerated. 

In the course of his opinion Mr. Chief Justice Marshall 
used the following language : 

“ We must be permitted to bestow a few considerations on 


the nature and extent of this original right of taxation, 
which is acknowledged to remain with the States. 


It is admitted that the power of taxing the people and 
their property is essential to the very existence of the Gov- 
ernment, and may be legitimately exercised on the objects 
to which it is applicable to the utmost extent to which the 
Government may choose to carry it. The only security 


against the abuse of this power is found in the structure of 
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these important and necessary requirements may be defeated 
by the hostile or unfriendly action of such States and Terri- 
tories. A uniform gauge is required that cars containing 
articles of production and commerce may pass from one 
road to the other and thus avoid the delay and expense of 
breaking bulk. 

If the right to regulate these roads is vested in such 
States and Territories, they are vested with the power to 
prevent their use and to destroy that which the Govern- 
ment of the United States has created and selected for the 
purpose of carrying into execution some of its most import- 
ant powers. 

Suppose the State of California, in the exercise of its re- 
served power, should repeal the law under which the de- 
fendant was formed and now exists, and so take from the 
defendant its right to maintain and operate its portions of 
these roads, what would be the remedy of the United States 
for such an act? Unless they stand towards such roads 
in the attitude of sovereign there would be no remedy. Is 
it not, therefore, indispensable to the accomplishment of the 
purposes which led to the construction of these roads that 
all power to destroy the defendant or obstruct it in the use 
and management of its roads should be denied to the State 
of California ? 

Under the laws of California the defendant can exist and 
operate these roads for fifty years only from the date of its 
organization. When these fifty years have expired what 
will become of these roads? Congress intended they should 


exist for all time, and will any one pretend that they will 
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continue to be operated under the franchise which has been 
granted by the United States ? 

The United States Bank was vastly less needful to the Gov- 
ernment of the United States than these trans-continental 
roads. That was a mere fiscal agent through which the 
financial transactions of the Government were effected. 
These roads are the means by which the mails, troops, and 
army and naval supplies are transported from place to place. 

In times of insurrection and war they are absolutely in- 
dispensable. 

Yet it has been held by this Court, in the case of MeCul- 
loch vs. Maryland (4 Wheaton, 400), that the State of Mary- 
land had no power to impose a trifling stamp tax upon the 
paper upon which the bills or notes of the bank were printed. 
The reason assigned was that such a tax was a tax upon the 
operations of the bank, and, therefore, calculated to retard, 
impede, and burden the constitutional measures of Congress 
adopted for the purpose of carrying into effect certain govern- 
mental powers of the United States, and that such a result 
was destructive to the supremacy of the federal Govern- 
ment, and, therefore, not to be tolerated. 

In the course of his opinion Mr. Chief Justice Marshall 
used the following language: 

“We must be permitted to bestow a few considerations on 


the nature and. extent of this original right of taxation, 
which is acknowledged to remain with the States. 


“Tt is admitted that the power of taxing the people and 
their property is essential to the very existence of the Gov- 
ernment, and may be legitimately exercised on the objects 
to which it is applicable to the utmost extent to which the 
Government may choose to carry it. The only security 
against the abuse of this power is found in the structure of 
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the Government itself. In imposing a tax the Legislature 
acts upon its constituents. This is, in general, security 
agai nst erroneous = oppressive taxation. 

‘The peop le of a State, therefore, rive to their grovernh- 
ment a night of xing r th emselves and their property, and, 
as the exig nese of a government cannot be limited, they 
prescribe no limits to the exercise of this right, resting con- 
fidently on the interest of the legislator and on the influ- 
ence of the constituents over their ee to guard 
them against its abuse; but the MEANS employed by the 
Government of the Union have no such security, nor is the 
right of a State to tax them sustained by the same theory. 

" Those means are hot riven by the people of a particular 
State, nor given by the constituents of the Legislature, which 
claims the right to tax them, but by the people of all the 
States. They are given by all for the benefit of all, and upon 
theory should be subject d to that | roverninent only which 
belongs toall.” (Pp. 428,429.) * * * “There is no ex- 
press provision for the case; but the claim has been sus- 
tained on a principle which so entirely pervades the Consti- 
tution ; is so intermixed with the materials which compose 
it: so interwoven with its web. so blended with its texture, 
as to be incapable of bi Ing separated from it without rend- 
ing it into shreds. ‘This great principle is that the Consti- 
tution, and the laws made in pursuance thereof, are supreme; 
that they control the constitution and laws of the respective 
States, and cannot be controlled by em.” 2.4 *: = % 

That the power of taxing it ( the bank) by ring may be 
exercised so as to destroy it is too obvious to be denied : 
but taxation is said to be an absolute power which acknowl- 
edges no other limits than those expressly prescribed in the 
Constitution, and, like sovereign power of every other de- 
scription, is trusted to the discretion of those who use it; but 
the very terms of this argument admit that the sovereignty 
of the State in the article of taxation itself is subordinate 
to and may be controlled by the Constitution of the United 
States. How far it has been controlled by that instrument 
must be a question of construction. In making this con- 
struction no principle not declared can be admissible which 
would defeat the legitimate operations of a supreme govern- 
ment. It is the very essence of supremacy to remove all 
obstacles to its action In its own sphere, and so to modify 
every power vested in subordinate governments as to exempt 


al 
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its own operations from their own influence. This effect 
need not be stated in terms. It is so involved in the deela- 
ration of supremacy, so necessarily implied, that expressions 
of it could not make it more certain.” (427.) 

‘We find, then, on a just theory, a total failure of this 
original right to tax the means employed by the Govern- 
ment of the Union for the execution of its powers. The 
right never existed, and the question whether it has been 
surrendered cannot arise.” (p. 430.) 

“'The power tO tax involves the power LO destroy ; that 
the power to destroy may defeat and render useless the power 
to create: that there Is a plain repugnance in conferring on 
one government a power to control the constitutional meas- 
ures of another, which other, with respect to those very 
measures, 1s declared to be supreme over that which exerts 
the control, are propositions not to be denied. * , 
The Legislature of the Union alone, therefore, can be trusted 
by the people with the power of controlling measures, which 
concern all, in the confidence that it will not be abused. 
* * * The question is, in truth, a question of supremacy ; 
and, if the right of the State to tax the means employed by 
the General Government be conceded, the cd claration that 
the Constitution, and the laws made in pursuance thereof, 
shall be the supreme law of the land is an empty and un- 
meaning declamation.” The judges were unanimous in the 
conclusion “that the States have no power, by taxation or 
otherwise, to RETARD, IMPEDE, BURDEN, or in any manner 
control the operations of the constitutional laws enacted by 
Congress to carry into execution the powers vested in the 
General Government.” (P. 436.) 


The case cited was followed by the case of Osborn vs. U.S. 
Bank (9 Wheaton, 738). The State of Ohio had imposed 
upon the bank a license tax upon its business. In that 
Case the same conclusion was reached as in the former case, 
and it was placed upon the same grounds. 

In the opinion delivered in the last case occurs the follow- 


ing emphatic language: 
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™" That ta lar its fucultie Se its trade. and occupation 18 ln lar the 
hank itself : tn de stroy oT prest ree thie (silt 18 ln de stroy OF pre SET VE 


the other.” 


By this | understand that there is no difference between a 
tax upon the franchises, the corporate faculties of the agent 
or instrument, and a tax upon its operations. The latter 
was declared unconstitutional in MeCulloch vs. Maryland 


and the former in Osborn Vs, [/ S. Bank. 


In the latter case it was said: 


“We do not maintain that the corporate character of the 
bank exempts its operations from the action of State au- 
thority. If an individual wete to be endowed with “the 
same faculties, for the same purpose, he would be equally 
protected in the exercise of those faculties. 

“The operations of the bank are believed not only to 
yield the compensation for its services to the Government, 
but to be essential to the performance of these services. 
* * * The business of the bank constitutes its 
capacity to perform its functions as a machine for the 
money transactions of the Government. Its corporate char- 
acter 1s merely an accident, which enables it to transact that 
business more beneficially. 

“ Were the Secretary of the Treasury to be authorized by 
law to appoint agencies throughout the Union to perform 
the public functions of the bank, and to be endowed with 
its faculties as a necessary auxiliary to those functions, the 
operations of those agents would be as exempt from the con- 
trol of the States as the bank, and not more so. If, instead 
of the secretary of the Treasury, a distinct office were to be 
created for the purpese, filled by a person who should re- 
celve as a compensation for his time, labor, and expense the 
profits of the banking business, instead of other emolument, 
to be drawn from the treasury, which banking business was 
essential to the operation of the Government, would each 
State in the Union possess a right to control those opera- 
tions? 

“The question on which this right would depend must 
always be: Are these faculties so essential to the fiscal oper- 
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ation of the Government as to authorize Congress to con- 
fer them? Let this be admitted, and the question, Does the 
right to preserve them exist? must always be answered in 
the affirmative.” (863, 864.) 


Next in order comes the case of Weston vs. Charleston 
(2 Peters, 449). The city of Charleston levied a tax of 
twenty-five cents on each one hundred dollars of the six and 
seven per cent. stock of the United States owned by resi- 
dents of the city. 

The case was held to be within the rule, in MeCulloch 
vs. Maryland. On the argument, it was admitted on the part 
of the city that the States cannot tax any of the means or 
instruments of the Federal Government, but it was claimed 
that the inhibition applied only to such taxes as were laid 
directly upon such means, and did not include those which 
only consequentially affected them. In answer, the court 
ruled that it made no difference whether the action of the 
States affected such means directly or indirectly, and that 
in either case the State law must be held void. 

The next case, in order of time, is Dobbins’ case (16 Pe- 
ters, 435). Dobbins was an officer of the navy and engaged 
in the revenue service of the United States. He was a resi- 
dent of Pennsylvania. That State passed a law taxing “all 
offices and posts of profit.” Dobbins contested the right of 
the State to tax his office, on the ground that he was a United 
States officer. He was defeated in the State courts, and 
thereupon brought his case to this court, where he was suc- | 
cessful. In rendering its judgment, this court said: 

“Taxation is a sacred right, essential to the existence of 
government and the incident of sovereignty. The right of 


legislation is coextensive with the incident to attach it upon | 
the persons and property within the jurisdiction of a State, 
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but in our system there are limitations upon that right. 
There is a concurrent right of legislation in the State and 
the United States, except as both are restrained by the Con- 
stitution of the United States. Both are restrained upon 
this subject by express prohibitions in the Constitution, and 
the States by such as are necessarily implied when the exer- 
cise of a right by the State conflicts with the perfect execu- 
tion of another soverelgn power delegated to the United 
States. That occurs when taxation by a State acts upou the in- 
struments, ¢ moluments, and persons U hich the United States Hiay 
use and employ as necessary and proper means to execute their 
SOVETE ign pow if . . : . - 

“The unconstitutionality of the tax in question might be 
safely put—though it is not the only ground—upon its inter- 
ference with constitutional means which have been legislated 
by the Government of the United States, to carry into effect 
its powers to lay and collect duties, taxes, imposts, ete., and 
to regulate commerce. In our view it presents a Case of as 
strong interference as was presented by the tax imposed by 
Maryland, in the case of McCulloch, 4 Wheaton, 316, and 
the tax of the city council of Charleston, in Weston’s case, 2 
Peters, 449, in both of which it was decided by this court 
that a State cannot lay a tax upon the constitutional means 
employed by the Government of the Union to execute its 
constitutional powers.” (429.) 


The next case in point of time, in which this question 
was considered, is that of Thompson VS. Pacific Railroad (9 
Wallace, 579). The tax in that case was laid upon the rail- 
road, rolling-stock, and other tangible property of the de- 
fendant. It was claimed that such property was exempt 
from State taxation upon the ground that the defendant had 
been selected by Congress as an agent or means of the Fed- 
eral Government within the rule in question. . This court 
stated the question to be, “Can the right of this road to 
exemption from such taxation be maintained in the absence 
of any legislation by Congress to that effect?” In answering 


this question this court said: 
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“We fully recognize the soundness of the doctrine that 
no State has the right to tax the means employed by the 
Government of the Union for the execution of its powers; 
but we think there is a clear distinction between the means 
employed by the Government ard the property of agents 
employed by the Government. Taxation of the agency is tax- 
ation of the means; taxation of the property of the agent is 
not always nor gexerslly taxation of the means.” (P. 691.) 


In the case cited we have a suggestion, thrown out for 
the first time, so far as I am advised, that the power of the 
States to tax the United States agents, means, or instruments 
may depend upon the will of Congress. 

Whether such a doctrine be sound or not is not material, 
so far as the decision of this case is concerned, for Congress 
has never agreed that the property or franchises of the de- 
fendant may be taxed by the State of California; but it may 
not be out of place to enter a protest against a theory which, 
in my judgment, is unsupported by reason. 

The power of taxation is vested in the States, without 
conditions or limitations except such as are found in their 
own constitutions or in the Constitution of the United 
States. No power is vested in Congress to determine what 
property or franchises shall or shall not be taxed by the 
States. A State may tax everything within its jurisdiction, 
in respect to which it stands in the attitude of sovereign. 
If a given thing be beyond the reach of its taxing power, it 
is not because Congress has so declared, but because the 
Constitution of the United States forbids, either expressly 
or by implication. The existence of a power in the States 
to tax the property, or agencies, or instrumentalities of the 
Government of the United States is incompatible with the 


existence of the latter. The law of self-preservation, there- 
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fore, requires that the States shall not be allowed to exer- 

cise any control over agencies and instrumentalities selected 

and employed by it in carrying into execution any of its 
constitutional powers. Nor does Congress possess the power " 
to consent to taxation, by the States, of the property or in- 
strumentalities of the United States. All such acts are 
unconstitutional and void. Congress has no power to resign 

in favor of the States the sovereignty or supremacy of the 

United States. 

Never before had the idea that Congress had power over 
this question suggested itself to the mind of this court. 
Congress did not prohibit the States from taxing the United 
States Bank, nor the stocks of the United States, nor the 
salaries of United States officers; nor had the States pro- 


hibited the United States from taxing the salaries of their 


officers, yet all these taxes were declared illegal by this 
court. 

In the case last cited some stress seem to have been 
placed upon the fact which the court assumed, that the de- | 


fendant was a State and not a _ national corporation. 


Whether it was a national or a State corporation was wholly 
immaterial. The exemption claimed does not depend upon 
the legal status of the party putting it forward towards the 
national or State governments, nor upon the fact whether 
such party be a corporation or a natural person, but upon 
the fact that such party has been selected as an agent or 
instrumentality. This had been very clearly stated in Osborn 
vs. U. 8. Bank, where it was said : 

“We do not maintain that the corporate character of the 


bank exempts its operations from the action of the State 
authority. If an individual were to be endowed with the 
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same faculties for the same purpose he would be equally 
protected in the exercise of those faculties.” (o W heaton, 
- S65.) 
This view of the question was followed in the next and 
last case upon this subject (Railroad Company vs. Peniston, 
18 Wallace, 5), where it was said: 


“When the case is as in the present case, whether the 
taxation of property is a taxation of means, Instruments, or 
agencies by which the United States carries out its powers, 
it is impossible to see how it can be pertinent to Inquire 
whence the property originated, or from whom Iits present 
owners obtained it. The United States have no more owner- 
ship of the road authorized by Congress than they have in 
the road authorized by Kansas. If the taxation of either is 
unlawful, it is because the State cannot obstruct the exercise 
of national powers.” (P. 34.) 


Referring to the case of Weston vs. Charleston this court 


+ | further said in the case last cited: 
/ 


“As was said in Weston vs. Charleston, they (the States) 


cannot, by taxation or otherwise, retard, impede, burden, or 
in any manner control the operation of the Constitutional 


| laws enacted by Congress to carry into execution the powers 
vested in the Genera! Government. ‘The implied inhibition, 
, if any exists, is against such obstruction, and that must be 


the Ssaine, whether the corporation whose property is taxed 
was created by Congress or by a State Legislature ty 


‘his court then proceeds LO show that in the Case of Me- 


Culloch vs. Maryland and also in the case of Osborn vs. U. S. 


Bank. a distinction was drawn between the right of the State 


to tax the operation or faculties of the agent, or instrument- 


ality, and their right to tax tangible property belonging to 


such agent, and adds: 


“Tt is therefore manifest that exemption of Federal agen- 
cies from State taxation is dependent not upon the nature 
of the agents, or upon the mode of their constitution, or 
v 
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upon the fact that they are agents, but upon the effect of the 
tax—that is, upon the question whether the tax does in truth 
deprive them of power to serve the Government as they were 
intended to serve it, or does hinder the efficient exercise of 
their power. A tax upon their property has no such neces- 
sary effect; it leaves them free to discharge the duties which 
they have undertaken to perform. <A tax upon their oper- 
ations is a direct obstruction to the exercise of the Federal 
power.” 


And further on it is said: 


“In this case the tax is laid upon the property of the rail- 
road company precisely as was the tax complained of in 
Thompson vs. The U. P. R. R. Co. It is not rmposed upon the 
franchises or the right of the company to exist and perform the 
functions for which it was brought into being.” 


The distinction drawn in the foregoing cases between tax- 
ing the business or faculties of the agent and taxing tangi- 
ble property, which may not be only useful but indispensa- 
ble to such agent in performing the duties imposed by 
Congress, has never seemed to me to be substantial. With- 
out paper the United States Bank could not print and put 
in circulation its bills or notes, and so it was held that a 
State stamp tax on that paper was void, because it retarded, 
impeded, and burdened the operations of the bank, and 
therefore impeded, retarded, and burdened the operation of 
laws made by Congress to carry into effect the constitutional 
powers of the Government of the United States in relation 
to matters of finance. 

A State license tax upon the business of the bank was 
also held void for the same reason. 

The defendant in this case has been selected to construct, 
maintain, and operate a railroad as a post and military road, 


vastly more necessary and useful to the Government than 
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was the Bank of the United States. The end to be sub- 
served was the prompt and expeditious transportation of 
mails, troops, and munitions of war. This duty is imposed 
upon the defendant, and it cannot be performed without the 
aid of its railroad, rolling-stock, &c. ‘To the performance of 
these duties engines and cars and an iron track for them 
to run upon is quite as essential as paper was to the opera- 
tions of the United States Bank, and any interference by 
a State with them, which might deprive the defendant of 
their use, would be, as it seems to me, quite as effectual as 
a tax on paper in retarding, impeding, and burdening the 
operation of the constitutional laws of Congress. But .be 
this as it may, it is held in all of the foregoing cases that 
the franchise of defendant—its right to exist and carry on 
the business in which it is employed—is exempt from State 
taxation. | 

In Railroad Company vs. Peniston the tax was held valid 
because it was “not imposed upon the franchises or the 
right of the company to exist and perform the functions for 
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which it was brought into being.” That the tax in that 

case would have been held invalid had it been imposed 
| upon the franchises of the company, the reasoning of the 
| court leaves no room for doubt. 

In its relation to the Federal and State governments this 
defendant occupies the same position which the Kansas 
Pacific railway occupies. The Kansas Pacific railway 
Company was organized under the territorial law of Kansas 
and was adopted by Congress as one of its agents for the 
purpose of constructing and operating one of the lines of 


railroad authorized by the act of Congress of July 1st, 1862. 
In a recent case decided by this court the relation of the 
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Kansas Pacific Railway Company to the Government of the 
United States came up for consideration. (Pacific Railroad 
Removal Cases, 115 U. 8. R’p’ts, p. 2.) It was there sub- 


stantially held that, notwithstanding that company had 


been incorporated under a territorial law, it was, in view of 


the use to which it had been put by the United States, to be 
treated asa United States corporation, and that its franchises 
to exist, construct, and operate its road had been derived 
from the United States. If this be so it is clear that de- 
fendant has derived all of its franchises, of which it 1s in 
use, from the Government of the United States, and those 
franchises are held by it subject to the will of Congress, the 
same as in the case of the Atlantic and Pacific and Texas 
Pacific Companies. It is absurd to say that Congress has 
less control or power over and in respect to its railway and 
franchises than it has over the Texas Pacific or Atlantic and 
Pacific. They are all parts of one whole which was organ- 
ized by Congress, and which Congress has declared shall be 
subject to its control and government, and especially in the 
Texasand Pacific Act has prohibited the States from passing 
any laws which may interfere with such control on the part 
of the Government of the United States. 

lor a further and conclusive argument upon this question 
I refer to the argument (printed as an appendix to this) of 
the Hon. Creed Haymond, who was of counsel for .defendant 
in the court below. This argument was made in the case 
of the Central Pacific Company, but the conditions in the 
case of that company are substantially the same as in the 
case of the Southern Pacific Company, and the argument 


applies to the latter as well as the former. 
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Vv. 


Corporations are Persons within the Meaning of the Fourteenth 
Amendment to the Federal Constitution, 


Section 1 of the Fourteenth amendment reads as follows: 


“All persons born. or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside. No 
State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States ; 
nor shall any State deprive any person of life, liberty, or 
property without due process of law, nor deny to any per- 
son within its jurisdiction the equal protection of the 
laws.” 

Is a corporation a “person” within the meaning of the 
last two clauses of this section? 

The claim made on the part of the plaintiff in error, that 
it is not, is, to say the least, startling. 

This court must hesitate to adopt the view of the plain- 
tiff when it considers the vast number of corporations . 
which exist in the United States, and the still greater num- 
ber of stockholders, or natural persons, who have invested 
their money in the business carried on by such corporations. 
Much the larger part of the business of the country is in 
their hands. The insurance, the banking, the mining, the 
manufacturing, and the transportation business is almost ex- 
clusively carried on by corporations. ‘These insurance com- 
panies number not less than sixteen hundred, and their 
aggregate assets are not less than ninety-nine million dol- 
lars. There are more than five thousand mining corpora- 
tions, whose wealth cannot be estimated, but which must 


amount to many millions of dollars. There are more than 
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two thousand national banks, with assets of the value of 
more than two billions. There are, doubtless, a large num- 
ber of other bank corporations which are not national. 
There are in the United States and Territories not less than 
fifteen hundred railroad corporations, operating in all not 
less than one hundred and ten thousand miles of railroad, 
which, with rolling-stock and other property, are of the 
value of not less than six billion dollars. In almost every 
branch of manufacturing and commercial business corpora- 
tions are engaged. 

The laws of the country throw open to them the entire 
field of business and industry, and their existence is de- 
manded by the necessities of progress. ‘To the conduct and 
management of the most important business enterprises 
associated capital is indispensable. 

It is only by the aid of association that much of the 
mining, mechanical, manufacturing, insurance, banking, 
and transportation business can be successfully carried on. 

Hence, in respect to the formation of corporations, the 
laws of the country have become from time to time more 
and more liberal, until now, in most, if not in all, of the 
States and Territories, associations, partaking more or less 
of a corporate character, are authorized to undertake and 
carry on all kinds of business. In almost every State and 
Territory, if not in all, general laws have been enacted 
under which corporations may be formed by the voluntary 
association of natural persons. 

Under the general laws of California in relation to cor- 
porations, they may go into any kind of business or occupa- 
tion in which natural persons may lawfully engage, and 


such is believed to be the case in nearly all, if not all, of the 
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States and Territories. It is safe to say that there are not 
less than a hundred thousand of these corporations in the 
country. There are more than five thousand in the city of 
San Francisco alone, and in the State of New York not less 
than twenty-five thousand. 

In addition to these business and trading corporations, 
there are religious, charitable, and sanitary corporations 
without number scattered throughout the land. 

It may be that these corporations, in respect to their 
property, are without the protection of these clauses of the 
Fourteenth amendment; it may be that the States can, if so 
disposed, deprive these corporations and their stockholders 
of their property without due process of law, and. deny to 
them the equal protection of the laws, but before such a 
conclusion is reached a better foundation should be found 
than the emasculating construction of a word. 

All through the literature of the law, written and un- 
written, corporations have been recognized and treated as 
legal persons, and as having all the rights of natural per- 
sons in respect to such property as they may lawfully 
acquire and possess. From the horn-books down to the 
present, in all text-books, in all codes, in all statutes, in all 
definitions, they have been described as persons created by 
law. In every book or treatise upon the rights of persons 
a chapter has been devoted to corporations. In all statutes 
imposing burdens upon persons, though not specially named, 
they have been included. In the benefits of all laws de- 
signed for the protection of persons in the possession and 
enjoyment of their property they have been allowed to 
share. Under certain conditions they have been held to be 


? 


“individuals” and to be “ inhabitants” and “ occupiers,” 
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im 


and, under other conditions, to be “ citizens,” or as possess- 
ing some of the rights of citizenship. 

Blackstone, treating of the rights of persons, says : 

“Persons also are divided by the law into either natural 
persons or artificial. Natural persons are such as the God 
of nature formed us; artificial are such as are created and 
devised by human laws for the purposes of society and gov- 
ernment, which are called corporations or bodies politic.” 
(Book 1, page 123.) 

Chancellor Kent also treats of corporations under the 
head of rights of persons (2 Kent’s Com., 267 :) | 

An act providing for the taxation of all personal property 
of the “inhabitants” of the State embraces corporations. 
(Baldwin vs. :Trustees, 37 Maine, 369.) A statute providing 
that “no abatement shall be made of the taxes assessed 
upon any ‘individual’ until he shall have filed with the 
assessor a sworn list of his estate” applies to corporations. 
(Otis vs. Ware, 8 Gray, 509.) Soa tax law includes foreign 
corporations in the word “persons.” (1 Abdb., App., Dec. 199.) 

Of the statute of Henry VIII, which provided that bridges 
and highways should be made and maintained by the 
“inhabitants of the city, shire, or riding,” and that the col- 
lectors might “distrain every such inhabitant as should be 
taxed and refuse payment thereof in his lands, goods, and 
chattels,” Lord Coke said: 

“Every corporation and body politic residing in any 
county, riding, city, or town corporate, or having lands or 
tenements in any shire que propriis manibus et sumptibus 
possident et habent, are to be inhabitants there within the 
purview of this statute.” 


In Rex vs. Gardner (Cowp., 83) the poor rates, to which 


lands of a certain corporation were declared to be liable, 
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were not assessed to the actual occupant, for there was none, 
but to the corporation; and it was held by Lord Mansfield, 
overruling a dictum of Justice Yates, that in such cases the 
corporation was an inhabitant or occupier in the meaning of 
the law. 

This comment of Lord Coke and this decision of Lord 
Mansfield were cited and approved by Chief Justice Mar- 
shall in the very important and leading case of the Bank of 
the United States vs. Deveaux, reported in 5th Cranch, at page 
61. In that case the question was whether the bank, being 
a corporation, was entitled to sue in the circuit court of the 
United States by virtue of the clause in the Constitution 
which confers jurisdiction upon the Federal courts over 
controversies between citizens of different States. It was 
conceded that in order to maintain jurisdiction over the 
‘ase both parties must be citizens, and it was vigorously con- 
tended by counsel that the bank could not, even for the 
purposes of jurisdiction merely, be held to be a citizen. 
But that great jadge swept the cobweb from his path and 
held that if not a citizen the bank was an aggregation of 
citizens, whose rights it represented, and, as the represent- 
ative of citizens, to whom the matter in controversy really 
belonged, it had a constitutional right to sue in the courts 
of the United States. The court, with emphasis, rejected 
the proposition that citizens lost any of their rights under 
the Constitution by associating themselves together in a 
corporate capacity. 

The same question, in the reverse form, arose in the case 
of Marshall vs. The Ohio and Baltimore Railroad Company. 
(16 How., 314.) The question was whether the defendant, 
being a corporation created by the Legislature of Maryland, 
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could be compelled to submit to the jurisdiction of the 
circuit court of the United States: and it was held that 


the constitutional privilege which a citizen of one State has 


to sue the citizens of another State in the Federal courts. 


cannot be taken away by the erection of the latter into a 
corporation by the laws of the State where they reside. 
In delivering the opinion of the court Mr. Justice Grier, 


among other things, said: 


“A corporation, it is said, is an artificial person, a mere 
legal entity, invisible and intangible. 

“This is no doubt metaphysically true in a certain sense. 
The inference, also, that such an artificial entity ‘cannot 
be a citizen’ is a logical conclusion from the premises which 
s~annot be denied. 

“But a citizen who has made a contract, and has a ‘con- 
troversy’ with a corporation, may also say, with equal truth, 
that he did not deal with a mere metaphysical abstraction, 
but with natural persons; that his writ has not been served 
upon an imaginary entity, but on men and citizens; and 
that his contract was made with them as the legal represent- 
atives of numerous unknown associates, or secret and dor- 
mant partners. 

“The necessities and conveniences of trade and business 
require that such numerous associates and stockholders 
should act by representation, and have the faculty of con- 
tracting, suing, and being sued, in a factitious or collective 
name. 

“But these important faculties, conferred on them by 
State legislation, for their own convenience, cannot be 
wielded to deprive others of acknowledged rights. It is 
not reasonable that those who deal with such persons 
should be deprived of a valuable privilege by a syllogism, 
or rather sophism, which deals subtly with words and names, 
without regard to things or persons they are used to repre- 
sent.” 


In view of these authorities it will be strange, indeed, if it 


shall be held in this case that a corporation is not a person 


h 
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within the meaning of these clauses of the Fourteenth 


sé 


Amendment, notwithstanding it is an “inhabitant” and an 


“occupier” under the laws of England, and an “ inhabitant,” 
an “individual,” and a “ person” under the laws of some of 


’ 


the States, and a “citizen” within the meaning of certain 
other provisions of the same instrument of which the Four- 
teenth Amendment is a part. 

The case of the United States vs. Amedy (11 Wheaton, 932), 
was a criminal prosecution under an act of Congress which, 
among other things, provides “ That if any person shall, on 
the high seas, willfully and corruptly cast away, burn, or 
otherwise destroy, any ship or vessel of which he is owner 
in part or in whole, or in anywise direct or procure the 
same to be done, with intent or design to prejudice any 
person or persons that hath underwritten or shall underwrite, 
any policy or policies of insurance thereon,” &e. * * 

The underwriters were a corporation incorporated by the 
Legislature of Massachusetts under the name of the Boston 
Insurance Company, and the point made on the part of the 
defendant was that a corporation was not 'a person within 
the meaning of the act. Here was a case of criminal law 
where the life of the defendant was at stake, and where 
strictness is the rule of construction, vet the Court held 
that the Boston Insurance Company was a person within the 
meaning of that act. 

Mr. Justice Story, delivering the opinion of the Court, 
among other things, said: 

“Another question not raised in the Court below has been 
argued here and upon which, as it is vital to the prosecution, 
we feel ourselves called upon to express an opinion. It is, 


that a corporation is not a person within the meaning of the 
act of Congress. If there had been any settled course of 
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decisions on this subject in criminal cases, we should cer- 
tainly, in a prosecution of this nature, yield to such a con- 
struction of that act, but there is nosuch course of decisions. 
The mischief intended to be reached by the statute is the 
same whether it respects private or corporate persons. That 
corporations are an law for cw Purpose s deemed persons is UN- 
questionable.” 


The case of Society, &e., vs. New Haven (8 Wheaton, 464), 
arose under the treaty of peace between the United States 
and Great Britain. 

The sixth article of the treaty provided “That there 
should be no future confiscation made nor any prosecution 


commenced ag 


‘alnst any person Or persons for or by reason 
of the part which he or they may have taken in the war, and 
that no person should, on that account, suffer any future loss 
or damage either in his person, liberty, or property.” 

An English corporation, before the war, had owned lands 
in Vermont which the Legislature of that State had confis- 
cated and granted to the town of New Haven. 

The corporation invoked the treaty for its protection, and 
the question was whether it was a “person” within the 
meaning of the sixth article. It was insisted, on the part 
of the town, that the corporation was not a person within 
the meaning of the treaty, and that the use of the pronouns 
“ei they,” and “his” were conclusive of that question, 
even if a corporation could, in any case, be considered a 
person. But this logic was rejected by the Court. 

The authorities upon this question are numerous : 

In the case of The People vs. Utica Insurance Company (15 
Johnson, 508), the supreme court of New York held that a 
statute restraining any person from doing certain acts ap- 
plied equally to corporations or bodies politic, although not 
mentioned, 
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In Planters’ Bank vs. Andrews (8 Porter, 404), it was held 
that a corporation was a person within the meaning of the 
attachment laws of Alabama. 

In The State vs. Nashville University (4 Humphreys, 166), it 
was held that a corporation fell within the meaning of the 
word “ person,” in a statute which directed the land office 
to be opened for the reception of entries by all and every 
person or persons. 

In Munn vs. Illinois (94 U. S., 103), it is held that while 
this clause in the Fourteenth Amendment is new in the Con- 
stitution of the United States, as a limiiation upon the 
powers of the States, it is old as a principle of civilized 
government; and, as the Constitution contains no definition 
of the words used, their signification must be determined by 
ascertaining the effect which usage has given to them when 
employed in the same or in like connection. 

In Sinking Fund Cases (99 U. S., 718), Chief Justice Waite, 


delivering the opinion of the Court, says: 


“The United States cannot, any more than a State, inter- 
fere with private rights, except for legitimate governmental 
purposes ‘They are not included within the constitutional 
prohibition which prevents States from passing laws impair- 
ing the obligation of contracts; but, equally with the States, 
they are prohibited from depriving persons or corporations of 
property without due process of law.” 

I have said that corporations are included in the word 
“person” by all legal definitions in the books, codes, and 
statutes. 

Mr. Kyd, in his work on corporations, says: “A corpora- 
tion is a political person capable, like natural persons, of en- 
joying a variety of franchises ” (page’15, vol. 1), and so say 


all writers upon the law of corporations. 
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The Revised Statutes of the United States provide that 
the word person “may extend and be applied to corpora- 
tions.” (Chap. 1, see. 1.) 

In all the codes of California it is declared that “ the word 
person includes corporations.” (Political Code, sec. 17; 
Civil Code, sec. 14: Code of Civil Procedure, sec. 17; Penal 
Code, sec. 7.) 

In the case of Douglas vs. Pacific Mail Steamship Company 
(4 Cal., 304), the supreme court of California held that the 
word person, in its legal sense, is a generic term, and was 
intended to include artificial as well as natural persons. In 
that case it had been argued in the court below that the 
30th section of the act of the Legislature of California, de- 
fining the manner of commencing civil actions, applied to 
natural persons alone. This argument was based upon the 
fact that there were in the practice act of the State various 
provisions which could not be made applicable to corpora- 
tions, and therefore a corporation was not a person within 
the meaning of that act. 

These judicial and legal definitions were well known to the 
lawyers and statesmen who framed the Fourteenth Amend- 
ment, and it is to be presumed that they used the word 
“nerson” in its broadest legal sense. Had a layman in 
Congress proposed to amend by inserting in these two 
clauses the word “corporation,” every lawyer in the two 
houses would have informed him that the legal definition 
of the word “person” included corporations in all cases 
where the word “corporation” might be appropriately in- 
serted. If corporations have been excepted from the opera- 
tion of these clauses of the Fourteenth Amendment the 


exception finds no support in reason. On the contrary, the 
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history of the times shows that they, above all others, stand 
in need of protection against the hostility of the States. The 
constitution of California was changed in 1879, among other 
reasons, for the openly avowed purpose of imposing excep- 
tional and discriminating burdens upon railroad and other 
quasi public corporations, and should the judgment in this 
case be reversed, that purpose will have been accomplished. 
The cases in which this precise question is considered are 
not numerous. Some of them give color to the contention 
of the plaintiff in error. 
Insurance Co. ys. New Orleans (1 Wood, 85). 
C. P. R. Co. vs. State Board of Equalization (60 Cal., 53). 
People vs. C. & A. R. Co. (6 Chicago Legal News, 280). 


There are other judges who have given a more reasonable 
construction to this provision of the constitution. 

In the case of Northwestern Fertilizing Company vs. The 
Town of Hyde Park (3 Bissell, 480), Judge Drummond 
reached the opposite conclusion. ‘The case arose under the 
first section of the act of Congress of the 20th of April, 1871, 
enacted to give effect to the Fourteenth Amendment. That 
section declares “that any person who, under the color of 
any law, statute or ordinance, regulation, custom, or usage 
of any State, shall subject, or cause to be subjected, any per- 
son within the jurisdiction of the United States to the de- 
privation of any rights, privileges, or immunities secured by 
the Constitution of the United States shall,” &ec., and the 
question was whether the complainant, being a corporation, 
was a “person” within the meaning of that section. 

Judge Drummond, among other things, said: “It seems 
to me it would be ‘sticking in the bark’ to hold that the 
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right of a person in relation to his property should be pro- 
tected under these provisions of the Constitution and law 
where he was simply an individual, and the rights of the 
same person as to property as a member of a corporation 
should not be protected.” 

A stockholder in a corporation holds an undivided in- 
terest in all property possessed by such corporation. While 
the corporation continues to exist he receives a portion of 
its dividends or earnings. Upon a dissolution of: the cor- 
poration each stockholder is entitled to a share of the assets 
after the debts of the corporation have been paid. 

This right to share in the dividends and in the distribu- 
tion of the assets is property. It has a commercial and 
exchangeable value. It passes by transfer of shares from 
individual to individual. Upon the death of the owner it 
descends, like his other property, to his heirs. 

It is for these reasons that stockholders’ bills are enter- 
tained by the courts, which always, in proper cases, inter- 
pose for the protection of the stockholder’s interest in the 
property of the corporation against the abuse of power by 
its directors or managers. 

The stockholder, therefore, is as much entitled to be pro- 
tected in the enjoyment of such property as he is to be pro- 
tected in respect to other property of which he is the owner, 
It certainly was not intended by the Fourteenth Amendment 
to discriminate between different kinds of property. Every 
person, under that amendment, is guaranteed protection, as 
to all his property, whatever may be its legal status—whether 
the title be in himself or in another for his benefit. The 
State cannot, therefore, take the property of the corporation 


without also taking the interest of the stockholders in it, and 
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for that reason, in order to carry out the letter and spirit of 
the Fourteenth Amendment, the protection which it affords 
must of necessity be extended to the corporation. 

The fallacy of the construction contended for on behalf of 
the plaintiff in error is forcibly illustrated Dy a transaction 
which recently occurred in San Francisco. As I have already 
stated, corporations are formed under general laws in Cali- 
fornia, and they are empowered to engage in any business in 
which natural persons may lawfully engage. The following 
appeared in the papers : 

“The old firm of Merrill, Holbrook, Stetson & Hurd will 
hereafter continue their business under the corporate name 
of Merrill, Holbrook, Stetson & Hurd, each member con- 


tributing to the corporation the same capital he had in the 
firm.” 


While these parties remained members of the partnership 
they were in the enjoyment of the full ‘protection of the 
Fourteenth Amendment; but, under the construction of 
counsel upon the other side, the moment they erected them- 
selves into a corporation they lost all claim to protection 
under its provisions. 

The construction for which I contend may be sustained 
by other reasons equally cogent. 

The word “ person,” in the two clauses in question, means 
the same thing in each clause. 

This cannot be denied by any one. The second is new in 
constitutional law, but is of familiar countenance in the early 
history of the United States. It is found in the Declaration 
of Independence, and has been made the corner-stone of 


American institutions. 
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The first has come down to us from Magna Charta. It has 
been a part of the laws of England for more than six hun- 


dred years. 


In one form or another it has always been a part of 


American constitutional law. It has been again and again 
expounded by law writers and by judges, for it is found in 
every State constitution and in the Constitution of the 
United States. (5th amendment.) As found in these con- 
stitutions it contains no mention of corporations. The word 
“person” only is used. “No person” shall, &., or “ nor 
shall any person,” &c., are the words used. 

Yet it never has been held by any court, national or 
State, or declared by any commentator, that corporations 
are not under its protection. On the contrary, on every 
occasion where the question has been made, or an opportu- 
nity to make it has been offered, it has been expressly or 
tacitly decided that corporations are persons, and entitled to 
due process of law. When, therefore, the words of this 
clause were incorporated into the Fourteenth Amendment 
it must be presumed that they were used In a sense as com- 
prehensive as that which had been accorded to them in 
practice and by interpretation for centuries. 

Our construction also finds support in the every-day ap- 
plication of the constitutional provision in relation to the 
exercise of the power of eminent domain. 

Private property cannot be taken for public use without 
compensation. ‘The property of corporations is private 
property, and cannot, therefore, any more than the property 
of natural persons, be taken for public use without compen- 
sation. Some of the courts have gone so far as to hold that 


the property of a municipal or public corporation cannot be 
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taken by the State for public use without compensation. 
(City of Detroit vs. Detroit and Howell Plank Road Company, 

3 Mich., 140.) To say that the property of a corporation 
cannot be taken for public use without compensation, but 
that such corporation may be deprived of its property with- 
out due process of law, would be anomalous. That such an 
anomaly exists in the constitutional law of this country is 


not worthy of belief. 


Wa 


The Pretended Act of the Legislature Amending Section 3664 of 
the Political Code not having been Passed bya Majority of all 
the Members of the Assembly is not Law and Cannot be Con- 
sidered in Deciding any Point Involved in this Case. 


The facts as to the passage of this bill are found from both 
the printed and written journal of the Assembly by the court 
below. (See ante, p.13.) It appears from the printed journal 
that forty-one persons voted in favor of the adoption of the 
Senate amendment, although the summing up at the foot 
shows only thirty-nine. If forty-one voted the amendment 
was constitutionally adopted. The written journal showsthat 
only forty members voted in favor of the adoption of the 
amendment. The summing up of the vote, however, is the 
same as in the printed journal. Of course, in case of a vari- 
ance between the printed and written journal, the latter 
must be taken to be the better evidence. That shows that 
only forty members voted in favor of the amendment, and 
therefore the amendment was not constitutionally adopted. 


That no bill can become a law in California unless it has 
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been concurred in by a majority of the members elected to 
each house of the Legislature is not a debatable question. 
The constitution of that State, as we have seen, expressly 
provides that it shall not. In this connection the only de- 
batable question is, whether the courts can go behind the 
statute itself, and trace its history through the two houses 
of the Legislature, for the purpose of determining the fact 
whether on its final passage it received the sanction of a 
majority of the members elected to each house. In Eng- 
land and in some of the American States, where the con- 
stitution contains no such or similar provisions in relation 
to the keeping of journals, and voting by yeas and nays on 
the final passage of bills, &c., it has been held that no such 
inquiry can be had. But it is now well settled that under 
such provisions as are found in the constitution of Cali- 
fornia that it is the duty and the business of the courts, 
whenever the validity of a statute is challenged upon the 
ground in question, to look to the history of the statute as 
recorded in the journals of the Legislature. These journals 
are better evidence than the statute itself when certified to 
by the presiding officers of the two houses, signed by the 
Governor, and deposited in the office of the secretary of 
State. They are official public records or writings which 
the law requires to be kept and published, and of which 
courts and judicial officers must take notice. Public writ- 
ings, under the Code of Civil Procedure of California, in- 
clude the journals of the Legislature. 

Section 1888 provides: “ Public writings are the written 


acts or records of the acts of the sovereign authority of 


official bodies and tribunals, and of public officers, legisla- 
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tive, judicial, and executive, whether of that State, of the 
United States, of a sister State, or of a foreign country.” 
* * * * * * x 


Subdivision 2 of section 1918 of the same code puts leg- 
islative journals upon the same level as evidence as the 
published statutes. It provides “that the proceedings of 
the Legislature may be proved by the journals of that body, 
or either house thereof, or by published statutes or resolu- 
tions.” Section 1875 of the same code requires courts to 
take judicial notice, among other things, “of public and 
private acts of the legislative, executive, and judicial de- 
partments of the State and of the United States, and to that 
end they may resort for information to appropriate books 
or documents of reference.” | 

Section 255 of the Political Code of that State requires 
“the minute clerk of the Senate and the minute clerk of the 
Assembly to keep a correct record of the proceedings of their 
respective houses.” Section 256 requires the “ journal clerk of 
the Senate to record each day’s proceedings in the journal, 
from which they must be read by the secretary each day of 
meeting, and then be authenticated by the signature of the 
President.” Section 257 requires “the journal clerk of the 
Assembly to record each day’s proceedings in the journal, 
from which they must be read by the clerk each day, and 
then be authenticated by the signature of the Speaker.” 

In view of these various constitutional and statutory pro- 
visions it is obvious, whatever may be the rule elsewhere, 
that in California the courts. not only may, but must, resort 
to the journals of the Legislature for the purpose of declar- 


ing whether an apparent statute, the validity of which is 
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made a question, has been enacted in the manner and by 
the vote required by the constitution. 

It is the business and duty of the courts to find and de- 
clare the law. 

It is their duty to find and declare the common law; and 
it is no less their duty to find and declare the statutory or 
written.law. In their search they not only may, but must, 
consult all such books and records, as the law requires to be 
kept and authenticated, which afford any legal testimony or 
information upon the subject. 

These constitutional provisions clearly show an intention 
on the part of the framers of the Constitution not to rest the 
fact of the passage of bills upon the testimony of the presid- 
ing officers of the two houses of the Legislature and the Gov- 
ernor. The unwritten history of legislative bodies shows 
that bills are sometimes ripened into laws by fraudulent and 
illegal methods. Being aware of this, the framers of the later 
American constitutions have provided other means and other 
testimony by which the existence and validity of a law may 
be tried. ‘To do so was idle and futile, if such means and 
testimony are to remain as a sealed book, and unaccessible 
to the courts, who alone are allowed to declare what is and 
what is not law. 

These views have been everywhere sustained by the courts, 
where the legal conditions are the same or similar to those 
which exist in California. 

In De Bow vs. The People, it is said that all doubt upon 
the subject had been resolved by the court for the correction 
of errors, and that it was then settled law in New York 


that the courts may and should, in case of dispute, go behind 


the published statutes and examine the engrossed bills on 


a 


a 


Point VI. | VALIDITY OF SECTION 3664. 87 


file in the office of the Secretary of State and the journals 
kept by the two houses of the Legislature. (1 Denio, 14.) 

In Fordyce vs. Goodman, the validity of a statute was con- 
tested upon the ground that it had not passed the Legisla- 
ture by a constitutional majority. The court held that it 
would look into the journals and ascertain the state of the 
vote, and that not to do so would be to nullify the provisions 
of the constitution in relation to the passage of bills. (26 
Ohio State, 17.) 

In Green vs. Graves the question was whether a certain 
bank corporation had a legal existence, and it was held that 
it had not, because the statute under which it was organ- 
ized did not on its final passage receive the concurrence of 
two-thirds of the legislature. (1 Doug., 351.) 3 

Spangler vs. Jacoby is a 'eading case, on this subject, in 
Illinois. In that case the validity of an act of the legisla- 
ture was contested upon the ~segoren in question. Among 
other things the court said: “The act in question was 
signed by the speakers of the two houses, and it received the 
sanction of the executive. Prima facie, therefore, it became 
alaw. But the journal of the House of Representatives 
fails wholly to show that it was ever put upon its final pas- 
sage in that house. In other words, it does not appear that 
it passed with the concurrence of a majority of the mem- 
bers elect of that body. The act did not become a law in 
pursuance of the provisions of the Constitution, and it is 
therefore null and void.” (14 IIL, 298.) 

The case of Prescott vs. Board of Trustees of Michigan Canal 
Company is in all respects similar to the present case. In 


that case the court, by Mr. Justice Breese, said: 


“Such an act is to be found in the statute book, but in 
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reality there is no such law in existence, and never has 
been. Its history is correctly stated in the agreed case, as 
we have ascertained by a careful examination, not only of 
the printed journal, but of the original manuscript journal 
of the session of 1851. 

“A bill with this title passed the Senate and was reported 
to the House on the 11th of February, 1852, where, on the 
same day, it had two readings and was referred to the stand- 
ing committee on canal and canal lands. 

“On the 15th of February it was reported back, and 
ordered to a third reading, at which stage of the bill a mem- 
ber moved to strike out the third section, which was agreed 
to, and the bill thus amended passed the House by—yeas 
53, nays 9. 

“On the same day the amendment was reported to the 
Senate by message from the House, that ‘the House’ had 
concurred with the Senate in the passage of the following 
bills, to wit: 

““An act in relation to the [Uinois and Michigan canal 
and canal lands;’ amend by striking out third section. 
No further action of the Senate on the bill is shown by the 
journal; but on the same day ‘ Mr. Key Kendall, from the 
committee on enrolled bills, reported as correctly enrolled, 
and this day laid before the Governor, the following bill, to 
wit, ‘An act in relation to the Illinois and Michigan canal 
and canal lands.’ 

“On the 15th of February the Governor, by his private 
secretary, informed the Senate by message that he had ap- 
proved and signed certain bills, among them ‘An act In 
relation to the Illinois and Michigan canal and canal lands.’ 

“From this department it passed, like all other bills ap- 
proved, to the proper depository, the office of the secretary 
of State, and duly copied for the printer, with the third 
section remaining in it, as we find it in the statute book. 
This section, thus stricken out by the House, forms no part 
of the bill, nor has the remainder of the bill any vitality, 
as it did not, when amended, receive the constitutional 
action of the Senate. The whole thing is a nullity.” (19 
Ill., 326.) . 


These Illinois cases should have a controlling force upon 


this question, in view of the fact that the constitution of 


California is a copy of the constitution of Illinois. 
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In borrowing the language of Illinois, California must be 
presumed to have also borrowed the construction put upon 
it by that State. 

For further authority upon this question, I refer the court 
to the following cases: : 

The State vs. McBride, 4 Mo., 3 3. 

Coleman vs. Dobbins, 8 Tanner (Ind.), 159. 
Burr vs. Ross, 19 Ark., 220. 

People vs. Coleman, 4 Cal., 46. 

Osburn vs. Stale y, ) West Va., 89. 

The People VS. Mahoney, 15 Mich.., 451. 


In this last case it was held that as the courts are bound 
judicially to take notice of what the law is it is their duty to 
consult not only the printed statutes, but also the journals of 
the two houses of the Legislature, to enable them to deter- 
mine whether the statute has been enacted in the mode 
and by the vote required by the Constitution. The same 
doctrine is held by the justices of the supreme court of New 
Hampshire, reported in 35 New Hampshire Reps., 579. 

But this question is not new to this court. This court 
had occasion to deal with it in the case of Gardner vs. The 
Collector. The following language is found in the opinion 


which was delivered in that case: 


“ How can it be held that the judges, upon whom is im- 
posed the burden of deciding what the legislative body has 
done, when in dispute, are debarred from resorting to the 
written record which that body makes of its proceedings, 
in regard to any particular statute. ’ We are of 
opinion, therefore, on principle as well as authority, that 
whenever a question arises In a court of law of the existence 
of a statute, or of the time when astatute took effect, or of 
the precise terms of a statute, the judges who are called 


12 
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upon to decide it havea right to resort to any source of 
information which in its nature is capable of conveying to 
the judicial mind a clear and satisfactory answer to such 
question, always seeking first for that which, in its nature, 
is most appropriate, unless the positive law has enacted a 
different rule.” (6 Wall., 499.) 


VII. 


The Constitution and Laws of California, in the Assessment of 
Property, Discriminate Against quasi Public Corporations in 
many ways, and thereby Subject them to more Onerous Taxa- 
tion than is Imposed upon other Taxpayers, and that, there- 
fore, they Violate that Clause of the 14th Amendment which 
Declares that no State shall deny to any Person within its 
Jurisdiction the Equal Protection of the Laws. 


The legislative history of the Fourteenth Amendment 
shows what is intended by “the equal protection of the 
laws.” The first chapter of that history is devoted to the 
Civil Rights Bill. The first section of that bill reads as fol- 
lows: 


“All persons born in the United States and not subject to 
any foreign power, excluding Indians not taxed, are hereby 
declared to be citizens of the United States; and such citi- 
zens of every race and color, without regard to any previous 
condition of slavery or involuntary servitude, except as a 
punishment for crime, whereof the party shall have been 
duly convicted, shall have the same right, in every State and 
Territory in the United States, to make and enforce con- 
tracts, to sue, be parties, and give evidence, to inherit, pur- 
chase, lease, sue, hold, and enjoy real and personal property, 
and to the full and equal benefit of all laws and proceedings for 
the securitu of person and property as is enjoved by white citi- 
zens, and shall be subject to like punishment, pains, and pen- 
alties, and to none other, any law, statute, ordinance, regula- 
tion, or custom to the contrary notwithstanding.” 


: 
' 
/ 
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It is well known that the Civil Rights Bill was believed 
by many republicans, and all the democrats, to be unconsti- 
tutional. 

It had been declared unconstitutional from the bench by 
some of the State courts. It had been bitterly opposed by 
the democratic party in Congress,and it was well understood 
that it would be repealed whenever that party should come 
| into power. To avoid such a result the leading republicans 
in Congress determined to place the Civil Rights Bill, or the 
principle of universal equality before the law, upon which 
it was founded, in the Constitution, where it would be be- 


yond the reach of a democratic majority in Congress. Con- 


sequently a joint resolution, which did not contain the defi- 

| nition of citizenship found in the first sentence of the first 

| section of the Fourteenth Amendment, was introduced, and, | 

i : having taken the form of that amendment, finally became a | 

part of the Constitution. | 
For the purpose of enforcing this provision of the Con- 

4 stitution, Congress, in 1870, re-enacted, with amendments, 

the Civil Rights Bill. In this re-enactment it was pro- 


vided: 


a 


“That all persons within the jurisdiction af the United 
States shall have the same right in every State and Territory ! 
in the United'States to make and enforce contracts, to sue, | 
be parties, give evidence, and to the full and equal benefit 
of all laws and proceedings for the security of persons and | 
property as is enjoyed by white citizens, and shall be sub- 
ject to like punishment, pains, penalties, taxes, licenses, and 
exactions of every kind, and to none other, any law, statute, 
ordinance, regulation, or custom to the contrary notwith- 
standing. (16 U.S. Statutes at Large, sec. 16.) 


Here we have a legislative construction put upon the 


equality clause of the Fourteenth Amendment both before 
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el 


and after its adoption. That the substance and the entire 
substance of the Civil Rights Bill was intended to be in- 
corporated, in general and most comprehensive terms, in 
the Fourteenth Amendment admits of no doubt. — If, in 
view of these Congressional] acts, there Cali be any doubt 
left, it must be dispelled when r ference is made to the de- 
bates upon the reconstruction measures of which the Four- 
teenth Amendment was a part 


Of this amendment Mr. Stevens said: 


“The first section prohibits = States from abridging the 
privileges and immunities of citizens of the United States, 
or unlawfully depriving earl of life, liberty, or property, 
or of denying to any person within their jurisdiction the equal 
protection of the laws. I can hardly believe that any per- 
son can be found who will not admit that every one of these 
provisions is just. ‘They are all asserted in some form or 
other 1n our declaration or organiclaw. But the Constitution 
limits only the action of Congress, and is not a limitation 
on the States. This amendment supp ies that defect, and 
allows Congress to correct the unjust legislation of the States, 
sO jar that the law which operates Upon OTE THAN shall operate 
equally upon all, 

Cong. Globe, Ist Sess. 39th Cong., 2286. 


Mr. Fink (democrat) followed Mr. stevens, and objected 
to the first section because it was in substance the Civil 
Rights Bill, and its introduction was an admission that the 
Civil Rights Bill was unconstitutional. 

In reply Mr. Garfield said: 


“T am glad to see this first section here, which proposes 
to hold over every American citizen, without regard to color, 
the protecting shield of law. The gentleman who has just 
taken his seat | Mr. Fink] undertakes to show that because 
we propose to vote for this section we therefore acknowledge 
that the Civil Rights bill was unconstitutional. He was 
anticipated in that objection by the gentleman from Penn- 
sylvania |Mr. Stevens]. ‘The Civil Rights bill is now a part 
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of the law of the land. But every gentleman knows it will 
cease to be a part of the law whenever the sad moment ar- 
rives when that gentleman’s party comes into power. 

“ It is precise ly for that reason that we propose to lift that great 
and good law above the reach of political strife. he yond the reach 
of the plots and machinations of any party, and lo fix il rn the 
serene sky, in. the ete rnal firmame nt of the Constitution. where no 
storm of passion can shake it, and no cloud can obscure tt. Kor 
this reason, and not because I believe the Civil ‘Rights bill 
unconstitutional, I am glad to see that first section here.” 
(Ibid., 2462.) 


Mr. Thayer (republican) said: 


“With regard to the first section of the proposed amend- 
ment to the Constitution, it simply brings into the Constitu- 
tion what is found in the bill of rights of every State of the 
Union; as I understand it, it is but incorporating in the 
Constitution of the United States the principles‘of the Civil 
Rights bill, which has lately become a law, and that not, as 
the gentleman from Ohio | Mr. Fink | suggested, because, in 
the estimation of this House, that law cannot be sustained 
as constitutional, but in order, as was justly said by the 
gentleman from Ohio who last addressed the House | Mr. 
Garfield], that that provision, so necessary for the equal 
administration of the law, so just in its operation, so neces- 
sary for the protection of the fundamental rights of citizen- 
ship, shall be forever Incorporated in the Constitution of the 
United States.” (Ibid., 2465.) 


Mr. Be ver (democrat) said: 


“The first section embodies the principles of the Civil 
Rights Bill.” (Ibid., 2467.) 


Mr. Rogers (democrat) said : 


“This section of the joint resolution is no more or less 
than an attempt to embody in the Constitution of the United 
States that outrageous and miserable Civil Rights bill @hich 
passed both houses of Congress and was vetoed by the 
President.” (Lbid., 2538.) 


Mr. Bingham, who was the author of the resolution, said: 
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“The necessity for the first section of this amendment to 
the Constitution, Mr. Speak r, is one of the lessons that have 
been taught to your committee, and taught to all the people 
of this country, by the history of the past four years of ter- 
rific conflict—that history in which God is, and in which He 


teaches the profoundest lessons to men and nations. There : 
was a want hitherto, and there remains a want now, in the 
Constitution of our country which the proposed amendment 
will supply. What is that? It is the power in the people, 
the whole people of the United States, by the CXpress author- 
ity of the Constitution, to do that by Congressional enact- 
ment which hitherto thev have not had the power to do, and 
have never even attempted to do; that is, to protect by na- 
tional law the privileges and immunities of all the citizens 
of the Republic and the inborn rights of every person within 
its jurisdiction, whenever the same shall be abridged or 
denied by the unconstitutional acts of any State.” (Lbid., 
2042.) 
Such judicial construction as has been given to this 
equality clause is consistent with this legislative construction. 
ge 
In 1872 the Legislature of Maine enacted the following 
statute : 
“No person shall recover of any city or town in this State 
damage for injury to person or property, which damage is 
claimed to have been done in consequence of any defect or 
want of repair, or sufficient railing, in any highway, town- 
way, causeway, or bridge, provided the said damage be done 
to or claimed by any person who was, at the time said damage 
was done, a resident of any country where damage done 
under similar circumstances is not recoverable by: the laws 
cf said country.” (Act 1872, ¢. 34.) 
In the case of Pearson vs. The City of Portland (69 Maine, : 
278) the plaintiff sued for damages under the foregoing act. ' 


It appeared that at the time of her injury she was a resi- 
dent of Cuba, and the question was whether, by reason of 


her non-residence in the State. she was barred from main- 


taining the action. The general law in force at the time of 
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the passage of the foregoing act provided that such actions 
might be maintained, and the question to be decided, there- 
fore, was whether the act was repugnant to the Fourteenth 
Amendment, on the ground that it denied to non-residents, 
within the jurisdiction of the State, the equal protection of 


the laws. ‘The court said: 


“The only question we find it necessary to consider is 
whether this act is constitutional. Wethink itis not. It 
is in conflict with the Fourteenth Amendment of the United 
States Constitution, which declares, among other things, that 
no State shall ‘deny to any person within its jurisdiction 
the equal protection of the laws.’ By the general statutes 
in force in this State at the time of the passage of this act 
(and still in force), every person sustaining an injury, in 
person or property, through any defect or want of repair in 
any highway, townway, causeway, or bridge, could recover 
for the same in an action on the case, of the town, city, or 
county whose duty it was to keep the way in repair. (R. 
S., c. 18, $65.) This is a protective law. It guards the trav- 
eler against injuries by making the towns and cities more 
careful to keep their ways in repair, and shields him from 
loss in case he is Injured through their née eligence in. not 
keeping them in repair. And it is universal in its applica- 
tion. It protects every one alike. The act of 1872 under- 
takes to destroy this equality of protection. It declares in 
effect that one class of persons shall not be thus protected : 
that if they happen to be residents of a country where no 
similar protection exists, they must travel in this State at 
their peril, and without that protection which the law affords 
to all others. They may be citizens of the United States and 
of this State, and within its jurisdiction at the time of injury. 
Still they are denied redress, denied ‘ the « qual protection of 
the laws,’ on account of the condition of the law of a for- 
elgn country, for which they may be no more responsible 
than they are for the color of their eyes or the color of their 
skins. 

“The denial might as well be based on race or color as 
upon the law of a foreign country, for the parties to be 
aflected by it may be as powerless LO change the one as the 
other. The general statute may undoubtedly be repealed, 
but the court is of opinion that while it remains in force for 


Y 
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the protection of one class of persons within the jurisdiction 
of the State, it must remain in force for the protection of all 
others similarly situated.” xs 

In the case of Ah Fong (3 Sawyer, 157) it was said by the : 

7 

court: 

“ Discriminating the partial legislation, favoring particu- 
lar persons, or against particular persons of the same class 
is now prohibited. Equality of privilege is the constitu- 
tional right of all citizens, and equality of protection is the 
constitutional right of all persons. And equality of pro- 
tection implies not only equal accessibility to the courts for 
the prevention or redress of wrongs and the enforcement of 
rights, but equal exemption with others of the same class 
from all charges and burdens of every kind.” 

In Barbier vs. Connolly (113 U.S. 31) this court said: 

“The Fourteenth Amendment, in declaring that no State 
‘shall deprive any person of life, liberty or property without , 
due process of law, nor deny to any person within its juris- =f, 
diction the equal protection of the laws, undoubtedly in- 
tended not only that there should be no arbitrary depriva- ; 
tion of life or liberty, or arbitrary spohation of property, . 
but that equal protection and security should be given to ' 


all under like circumstances in the enjoyment of their per- 
sonal and civil rights; that all persons should be equally 
entitled to pursue their happiness and acquire and enjoy 
_property ; that they should have like access to the courts of 
the country for the protection of their persons and property, 
the prevention and redress of wrongs, and the enforcement 
of contracts; that no impediment should be interposed to 
the pursuits of any one except as applied to the same pur- 
suits by others under like circumstances; that no greater 
burdens should be laid upon one than are laid upon others 
in the same calling and condition, and that in the adminis- 
tration of criminal justice, no different or higher punish- 
ment should be imposed upon one than such as is prescribed 
to all for like offences.” 


To the same effect is the case of Soon Hing vs. Crowley (113 


U. 8. 703). 


Point VII.) EQUALITY OF TAXATION. 97 


So far as I am advised, it has never been held by any 
court that Congress, in re-enacting the Civil Rights Bill and 
adding thereto the clause in relation to “taxes, licenses, and 
exactions of every kind,” exceeded the measure of its power 
under the Fourteenth Amendment. On the contrary, this 
legislation has received the approval and sanction of this 
Court in Strauder vs. |/est Virginia (100 U.S., }). O11). Re- 
ferring to this legislation, this Court said: “This act puts in 
the form of statute what has been substantially ordained in 
the constitutional amendment. It was a step toward enfore- 
Ing the constitutional provision.” 

In the last case it was held that a statute of West Vir- 
ginia, which, in effect, deni d LO heyrees thi right tO serve as 
jurors in the administration of justice, on the sole ground of 


color. violated the equality CAUSC of the I urter nth amend- 


ment. 
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[f SO, it is not easy to perceive Upon what eround a tax 
law which 1m poses Upon Negroes, under the same conditions, 
greater burdens than upon their white neighbors, can be 
upheld; and unless this amendment confers greater rights 
and privileges upon negroes than are enjoyed by white men, 
it is not Casy LO perceive why aA tax law which Im poses il 
greater burden, under the same conditions, upon one white 
man than it does upon another, does not equally violate 
this equality clause. 

As has been repeatedly remarked by this and other courts, 
the language contained in this equality c| ius is the broad- 


? 


est and most comprehensive that could have been selected. 


lo 
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[t is general as to persons and general as to laws—no per- P 


sons are excepted from its operation and no laws. 
Transpose the sentence. “All laws shall afford equal pro- 
tection to all persons.” Thus expressed there can be no 


doubt as to its meaning. The meaning of the other form 


T 
7 
of expression is the same. All persons, white and copper- | 
colored as well as black—all laws, revenue laws as well as 4 
jury laws, are included. 
The absurdity of the contention that tax laws are ex- 
cepted from the operation of the Fourteenth Amendment 
may be forcibly illustrated by inserting in the amendment | 
an exception to that effect, as was done by one of the counsel ; 
of defendant in the San Mateo casé. The amendment would 
then read as follows: 


“No State shall deprive any person of his property without 


due process of law, except it be in the form of taxation, nor a 

deny to any person within its jurisdiction the equal protec- | 

tion of the laws, except ut be in the form of taxation.” j 
A 


Had the framers of the Fourteenth Amendment thus 
written it the world would have stood astounded, and it is 
astonishing that there are persons who contend that it must 


be read as if it had been so written. 


A law which taxes A upon certain property and does not 
tax B upon the same kind or class of property, if he has 


it—a law which taxes A at a higher ad valorem rate than it 


taxes B upon the same kind of property—is neither equal 


nor uniform and does not afford to A equal protection with 


B. This is self-evident, and if A was a negro and B a white 


man such a law, without hesitation, would be declared to be 


within the inhibition of the equality clause. 


The contention of the plaintiff that the revenue laws of 


the States are unaffected by the Fourteenth Amendment is 


. 


a le 
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without support, either in the language used or the reason 
upon which it is based. On the contrary, both the language 
and the reason bring such laws within its operation. 

The States possess no power so liable to abuse as the power 
of taxation. It has been the most ready and convenient 
means of oppression in all ages. At one time, in England, 
the king claimed the right to levy taxes, and great abuses 
and oppression were the result. His right was contested by 
the Commons, and, after years of, struggle, the question was 
put to rest by the Bill of Rights. Hence, in nearly every 
State constitution, the exercise of the taxing power is care- 
fully guarded and limited. 

Such restraints are put upon its exercise as to secure 
equality and uniformity—a fair and equitable distribution 
of the burdens of government. It, at least, admits of de- 
bate, whether in all free republican governments the re- 
quirement of equality and uniformity in taxation is not 
implied in the nature and purposes for which they are 
organized, even where there are no express restrictions in 
the Constitution upon the exercise of the taxing power. 

In all free republican governments the social compact is 
made for the mutual benefit and mutual protection of all 
its members. Mutual benefit and mutual protection imply 
equality and uniformity in the operation of laws enacted to 
secure those ends. Members of the social compact are sup- 
posed to agree that they shall contribute equally, according 
to their means, to the support of the government, and that 
they shall share equally in such protection to life, liberty, 
and property as the laws of the country may afford. The 
obligation of every member of the body politic 1s to con- 


tribute his just share, but no more, to the public burdens, 
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and this obligation is an indispensable feature in all gov- 
ernments entitled to the appellation, free. This doctrine 
has been most ably sustained in Kentucky, where the con- 


stitution contains no restrictions upon the exercise of the 


taxing power, except such as are implied in the nature of 


free governments and expressed in the Bill of Rights. 
Speaking Lo this question in the case of Lexington Vs. Mce- 
Quillan’s Heirs ( Dana, 213), Chief Justice Robertson said: 


“When shall a tax be levied? ‘Towhat amount? Shall 
it be a capitation or property tax? Direct or indirect? 
Ad valorem. or specific ? And what classes of property are 
the fiittest subjects of taxation? Are all questions wisely 
confided by our Constitution to the discretion of the legis- 
lative departments, subject to no other limitation than that 
of the moral influence of public virtue or responsibility to 
public opinion. but in some other respects, and so far as 
the power of taxation may be effectual being thus limited, 
it is in our opinion limited by some of the declared ends 
and principles of the fundamental laws. Among these 
political ends and principles, equality, as far as practicable, 
and security of property against irresponsible power, are 
eminently conspicuous in our State constitution. An exact 
equalization of the burdens of taxation is unattainable and 
Utopian, but still there are well-defined limits within which 
the practical equality of the Constitution may be preserved, 
and which, therefore, should be deemed impassable barriers 
to legislative power. ‘Taxation may not be universal, but 
it must be general and uniform; hence, if a capitation tax 
be laid, none of the class of persons thus taxed can be con- 
stitutionally exempt upon any other ground than that of 
public service; and if a tax be laid on land, no land within 
the limits of the State can be constitutionally exempted, 
unless the owner be entitled to such tmmunity on theground 
of public service. ‘The Legislature, in the plentitude of the 
taxing power, cannot have constitutional authority to exact 
from one citizen, or even from one COUNTY, the entire reve- 
nue for the whole Commonwealth. Such an exaction, by 
whatever name the Legislature might choose to-eall it, 
would not be a tax, but would be undoubtedly the taking of 
private property for public use, and which could not be 
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done constitutionally without the consent of the owner or 
owners, or without retribution of the value in money. 

“The distinction between constitutional taxation and the 
taking of private property for public use by legislative will 
may not be definable with perfect precision, but we are 
clearly of the opinion that whenever the prope rly of a citizen 
shall be taken from him by the sovere Lg will, and appropriated 
without his consent to the benefit of the public, the exaction should 
not he conside red as a tax. unless similar contributions he made by 
that public itself, or shall be exacted rather by the same public 
will, from such constituent membe rs of the same community gen- 
erally as own the same kind of property. 

“'Taxation and representation go together, and representa- 
tive responsibility is one of the chief conservative principles 
in our form of government. When taxes are levied, there- 
fore, they must be imposed on the public in whose name and 
for whose benefit they are required, and to whom those who 
impose them are responsible; and although there may be 
a discrimination in the subjects of taxation, still persons in 
the same class, and property of the same kind, must gener- 
ally be subjected alike to the same common burden. This 
alone is taxation, according to our notion of constitutional 
taxation in Kentucky, and this idea, fortified by the spirit. 
of our Constitution, is, 1n our judgment, confirmed by so 
much of the twelfth section of the tenth article as declares, 
‘nor shall any man’s property be taken or applied to public use 
without the consent of his representatives, and without just com- 
pensation being previously made to him.’ ” 


All writers on political economy agree that the taxing 
power should be exercised so as to secure equality of burden. 

Upon this subject Mr. Smith, the author of the “ Wealth 
of Nations,” remarks: 


“The subjects of every State ought to contribute to the 
support of the Government as nearly as possible in propor- 
tion to their respective abilities; that is, in proportion to the 
revenue which they respectively enjoy under the protection 
of the State. The expense of government to the individ- 
uals of a great nation is like the expense of management to 
the joint tenants of a great estate, who are all obliged to 
contribute in proportion to their respective interests in the 
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estate. In the observation or neglect of this maxim con- 
sists what is called the equality or inequality of taxation.” 


The injustice of unequal taxation is most clearly and for- 
cibly stated by Mr. Justice Christianev in the case of Wood- 
bridge vs. The City of Detroit (8 Mich., 301). He said: 


“'To compel individuals to contribute money or property 
to the use of the publ e without reference to any common 
ratio, and without requiring the sum paid by one piece or 
kind of property or by one person to bear any relation what- 
ever to that paid by another, is, it: seems to me, to levy a 


forced contribution. not a tax. duty. or im post t within the. 


sense of the se terms as applied to the exerc ise of powers by 
any enlightened or responsible government. 


Upon this head Judge Cooley observes: 


“ But every one has a right to demand that he be governed 
by general rules, and that a special statute that singles his 
case out as one to be regulated by a different law from that 
which is applied in all similar cases would not be legitimate 
legislation, but an arbitrary mandate, unrecognized in free 
government.” 

Cooley’s Con. Lim., », oI2Z—o. 


And in note at p. 393 the author cites Wally’s Heirs v. 
Kennedy (2 Yerg., 554), wherein the Court said: 


The rights of every individual must stand or fall by the 
same rule or law that governs every member of the body 
politic, or land, under similar circumstance 8. and every partial 
or private law which directly proposes vo destroy or allect 
individual rights, or does the same thing by affording reme- 
dies leading to similar consequences, is unconstitutional and 
void. Were it otherwise odious, individuals and COrPpora- 
tions would be voverned by one law; the mass of the com- 
munity and those who made the law by another, whereas 
the like general law affecting the whole community equally 
could not have been passed.” 


The American people are unaccustomed to unequal, and 


therefore unjust, taxation. The doctrine that taxation should 


j 
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be equal and uniform has become so firmly embedded in the 
fundamental laws of their country, in its statutes and judi- 
cial decisions, that to them the word “taxation,” ex vi ter- 
mini, imports equality and uniformity. From thecommence- 
ment they have been taught that “all men are created equal; 
that they are endowed by their Creator with certain inalien- 
able rights; that among these are life, liberty, and the pur- 
suit of happiness ; and that Lo secure these rights govern- 
ments are instituted among men.” In keeping with such 
teachings, the idea that any department of the government 
has power, under any pretext or by any means, to destroy 
that equality or disturb them in the « njyoym« nt of any of 
those rights 1s to them abhorrent. : 

No better example of this can be found than that fur- 
nished by the people of the State of California in recently 
changing their constitution. Under the old constitution the 
Supreme court of that State, under the influence of some 
strange aberration of the judicial mind, held that mortgages, 
or debts secured by mortgages, were not taxable, although 
before that time the contrary had been the settled rule and 
practice. This decision was one of the causes which led to 
the adoption of the new constitution. Under that decision 
the capitalists and money lenders CS5Ca pr d taxation, and the 
owners of land and other tangible property were made to 
contribute more than their just share to the support of the 
government. 

Hence the hew constitution provides, f xcept in the Case 
of quase public corporations, that a ce bt secured by mort- 
gage shall be considered, for the purposes of taxation, as an 


interest in the land. and taxed as such LO the mortgagee. 


The mortgagor and mortgagee are, in the matter of Laxes, 


a a ae oo ed | 
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converted into tenants in common, and each made to pay 
the taxes upon his interest in the land. 

The foregoing views are fully sustained by some of the 
ablest and most intelligent judges and jurists this country 
has produced. In addition to the citations already made 
upon this question [ refer this Court to the following. 

Mr. Justice Miller, delivering the opinion of the Court, in 


the case of the Loan Association vs. Topeka (20 Wallace, 662), 


Says: 
. 


“It must be conceded that there are rights in every free 
government beyond the control of the State. A government 
which recognized no such rights, which held the lives, the 
liberty, and property of its citizens subject at all times to the 
absolute disposition and unlimited control of even the most 
democratic depository of power, is, after all, but a despotism. 
It is true a despotism of the many—of the majority, if you 
choose to call it so; but it is none the less a despotism. It 
may well be doubted if any man is to hold all that he is 
accustomed to call his own, all in which he has placed his 
happiness, and the security of which is essential to that hap- 
piness, under the unlimited dominion of others, whether it 
is not wiser that this power should be exercised by one man 
than by many.” 


And again (/d., p. 663): 

“There are limitations on such power which grow out of 
the essential nature of all free governments—im plied reser- 
vations of individual rights, without which the social com- 
pact could not exist, and which are respected by all govern- 
ments entitled to the name.” 


In the ease of Washington Avenue (69 Penn. St. R., 362 
4] ’ 


Agnew, J., delivering the opinion of the Court, says : 


“There is no case in our books wherein the legislative 
power to tax has been maintained with greater vigor and 
ability than Sharpless vs. The City of Philadelphia (9 Harris); 
yet even there the Chief Justice admits (p. 166) that the ex- 
ercise of the power may be forbidden by clear implication 
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as well as express restriction. ‘It is not evi rv act the Legis- 
lature may choose to call a tax Jaw that is constitutional.’ 
‘The whole public burden,’ he contends, ‘cannot be thrown 
upon a single individual, under pretence of taxing him.’ 
This 1s a concession that taxation has a limit, per se, and is 
not always coextensive with legislative exaction. When, 
therefore, the Constitution declares, in the. ninth article, 
that among the inherent and indefeasible rights of men is 
that of acquiring, possessing, and prot eting property—that 
the people shall be secure in their possessions from unrea- 
sonable seizures—that no one can be deprived of his prop- 
erty unless by the judgment of his peers or the law of the 
land; that no man’s property shall be taken or applied to 
public use without just compensation being made; that every 
man, for an injury to his lands or goods, shall have remedy 
by due course of law, and right and justice administered 
without sale, denial, or delay; and that no law impairing 
contracts shall be nade: and when the people, to cuard 
against transgressions of the higher power delegated by them 
declared that these rights are excepted out of the general 
powers of government, and shall forever remain inviolate, 
they, for their own safety, stamped upon the right of private 
property an inviolability which cannot be frittered away by 
verbal criticism on each separate clause. 

“There is a clear implication from the primary declara- 
tion of the inherent and indefeasible right of property, fol- 
lowed by the clauses guarding it against specific transgres- 
sions, that covers it with an egis of protection against all 
unjust, unreasonable, and palpably unequal exactions under 
any name or pretext. Nor is this sanctity incompatible 
with the taxing power or that of eminent domain, where, 
for the good of the whole people, burdens may be imposed 
or property taken. 

“T admit that where the power to tax is unbounded by 
any express limit in the Constitution that it may be exer- 
cised to the full extent of the public exigency. I concede 
that it differs from the power of eminent domain, and has 
no thought of compensation by way of a return for that 
which it takes and applies to the public good further than 
all derive benefit from the purpose to which it is applied. 
But, nevertheless, taxation is bounded in its exercise by its 
own nature, esse ntial characteristics, and purpose. It must, 
therefore, visit all alike in a reasonably practicable way of 
11 
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which the Legislature may judge, but within the just limits 
of what is taxation. Like the rain, it may fall upon the 
people in districts and by turns, but still it must be public 
in its purpose, and reasonably just and equal in its distribu- 
tion, and cannot sacrifice individual right by a palpably 
unjust exaction. ‘To do so is confiscation, not tuxation ; extor- 
tion, not assessment; and falls within the clearly implied 
restriction in the Bill of Rights.” 


In People Vs. Mayor of Brooklyn (6 Barb., 214), the Court 
fays: 


“ Untrammeled by authorities, a safe and sound rule may 
be deduced from a few simple and well-settled principles. 
In the first place, it may be assumed as a fundamental prin- 
ciple in our Government and laws that individuals are pro- 
tected in the enjoyment of their property, except so far as 
it may be taken in two ways, viz: As a public tax, upon 
principles of just equality, or for public use, with a just com- 
pensation, ascertained according to the provisions of the 
Constitution ; secondly, as money is property, every tax or 
assessment is taking money in some mode, and to be legal 4 
must refer to one of the modes above mentioned. Taxes 
are defined to be ‘ burdens or charges imposed upon persons 
or property to raise money for a public purpose.’ The right 
to impose a tax is inherent m everv government. * * * 
We are not to, however, understand that the Legislature is 
omnipotent on this subject. Its powers are limited and con- 
trolled by certain principles which lie at the very founda- 
tion of free government. Among these is the principle of just 
equality. * * * ‘This is the only sense in which a tax is 
public. The Legislature has not the constitutional author- 
ity to exact from a single citizen, or a single town, or county 
or city, the means of defraying the entire expenses of the 
State ; for if this could be done, the constitutional probibi- 
tion would be evaded in all cases, and the Legislature could 
take private property for public use without compensation 
to any extent, under the vague and indefinite pretence of 
taxation.” 


Again, at page 216, the court says: 


“The true rule deducible from sound reasoning, as well as 
the authorities, is this: Legitimate taxation is limited to the 
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imposing of burdens or charges for a public purpose, equally 
upon the persons or property within a district known and 
recognized by law.” 


The case above referred to is cited approvingly in People vs. 


Lynch (51 Cal., 20). 

In Wilkerson vs. Leland (2 Peters, 627), Mr. Justice Story 
held this language : 

“The fundamental maxims of free government seem to 
require that the rights of personal liberty and private prop- 
erty should be held sacred.” 

In view of the foregoing citations, it may be safely asserted 
that taxes that are not levied and apportioned with reference 
to some common ratio or rule which will secure equality and 
uniformity are not sanctioned by the principles which un- 
derlie American institutions. 

Arbitrary and unequal taxes and exactions in whatever 
form can find no fitting place in the laws of an intelligent 
people, who boast of their freedom, and who have made 
equality before the law the corner-stone of the social fabric. 

These principles of American law were well known to the 
statesmen who framed the Fourteenth Amendment, and if 
that provision is to be read as applying to all State laws, as 
[ have endeavored to show, it inhibits the States from im- 
posing upon any person or persons within their jurisdiction 
unequal taxes, burdens, and exactions of every kind. While 
there has been, so far as 1 am advised, no case in which it 
has been expressly held that tax laws are within the scope 
of the Fourteenth Amendment, there have been several 
where it was assumed such was the case—State Railroad Tax 
Cases (92 U.S., 575) - Davidson vs. New Orleans(96 U.S. R., 97): 
Hagar vs. Reclamation District No. 108 (111 U.5., 701); Kelly 
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vs. Pittsburgh (104 U.S. R., 78), and The Kentucky Railroad 
Taz Cases (present term). 

In Kelley vs. Pittsburgh the question was whether the tax 
law in that case deprived the plaintiff of his property with- 
out due process of law Speaking LO that question, the court 
said : 

“As regards the effect of the Fifth amendment of the Con- 
stitution, it has always been held to be a restriction upon 
the powers of the Federal ¢ rovernment, and to have no refer- 
ence to the exercises of s uch powers by the State yovern- 
ments. We need, therefore g1ve the first assignment ho 
further consider —— But this is not material, as the pro- 
vision of section 1, icle XIV. of the amendments relied on 
in the second oho contains a prohibition Ol} the 
power of the States in language almost identical with that 
of the Fifth amendment. That language is that ‘no State 
shall * * * deprive any person of life, liberty, or prop- 
erty without due process of law.’” 

The court then samy to discuss the tax law for the 
purpose of determ! ling whether it was in conflict with the 
Fourte nth \mendment. If did not oecur to counsel] or the 
court that State tax laws were not within the operation of 


that amendment. SO of the other CHiSeS cited. 


The Constitution and Niatiutes of California Impose Unequal 


r , 
Liane 5. 


Having shown that State laws in respect to taxation are 
within the SCO pe of the he nfs Clause of the Fourteenth 
Amendment, it remains to be seen whether the scheme of 
taxation which exists in California is in fact unequal in its 
operation, either as to its methods or effects. 

The discriminations made by the constitution and laws 
of California to the prejudice of the defendant and others 
as follows: 


similarly situated are 
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Ist. In the assessment of property belonging to natural 
persons and private corporations—not quest public—mort- 
gages are deducted, but in the assesment of property—of 
whatever kind or description—of railroad and other quasi 


public corporations, mortgages are not deducted. 


2nd. The property of railroad and other quasi public cor- 
porations, operated in one county only, Is assessed by the county 
assessor, and such corporation is entitled to appeal to the 
county Board of Equalization and to notice and an oppor- 
tunity to be heard; but in the case of property of railroad 
and other quasi public corporations, operated in more than 
one county, the right to appeal to a board of equalization 
and an opportunity to be heard at any stage of the proceed- 
ings are denied. 

3d. Railroad property owned and operated by a natural 
person, whether operated in one county or more, is assessed 
the same as other property belonging to natural persons— 
that is to say, mortgages are deducted; but if such property 
belongs to a corporation instead of a natural person, mort- 
gages are not deducted. 

The record in this ease shows that there are railroads in 
California owned and operated by natural pe rsons; and that it 
has been a common practice on the part of the Legislature 
of that State to grant railroad franchises and privileges to 
natural persons. In the assessment of all such railroads, 
mortgages are deducted. ‘The constitution of that State 
denies such deduction only in the case of railroads owned by 
corporations. (Findings XAIX, XXX, Con., art. XITI, see. 
4, ante, p. 17.) 


lst. It should be borne in mind that the defendant, as 
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appears by the record, is the corporation mentioned in the 
eighteenth section of the act of Congress in relation to the 
Atlantic and Pacific Railroad Company (14 U.S. Stat. at 
Large, 292), and the twenty-third section of the act of Con- 
gress in relation to the Texas Pacific Railroad Company (16 
U.S. Stat. at Large, 573), and that its railroad is some seven 
hundred miles in length. (Findings IV to XI, inclusive.) 

By the third section of the former of said acts there was 
granted to said defendant every alternate section of public 
land, not mineral, designated by odd numbers, to the amount 
of ten alternate sections per mile on each side of its road, 
making in all several million acres of land. These lands 
the defendant owns and holds in all respects the same as 
lands are owned ard held by natural persons. It has mort- 
gaged its road, with its rolling-stock and other property, 
and these lands, to secure the payment of its bonds, to the 
amount of more than $50,000,000. This mortgage was 
unpaid at the time the assessment was made. By the laws 
of California—constitution and statutes—the property of 
railroad and other quasi public corporations operating In 
more than one county, so far as it consists of franchises, 
roadways, road-beds, rails, and rolling-stock, is assessed by 
the State Board of Equalization and apportioned to the sev- 
eral counties, &c, through which the road runs in propor- 
tion to the number of miles in such counties, while all of 
their other property, including lands which they may own, 
the same as natural persons, Is assessed by the assessors, «c., 
of the several. counties, districts, &c., in which it is situated. 
(Con., art. XIII, see. 10.) 


In respect to the assessment and taxation of lands and 


other property of railroad and other quasi public corpora- 
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tions, such mortgage, deed of trust, contract, or other obli- 
gation, if there be any, is entirely ignored—that is to say, 
it is not deemed or treated as an interest in the property 
affected thereby. (Con., art. XIII, sec. 4.) In the case of 
natural persons and corporations not quasi public, the value 
of such mortgage, &c., is assessed and taxed as an interest 
in the land-which belongs to the mortgagee, and the differ- 
ence between the value of the mortgage and the value of 
the land unincumbered is assessed and taxed as an interest 
in the land which belongs to the mortgagor. 

Thus a tenancy in common is created between mort- 
gagor and mortgagee, and each is required to pay the taxes 
upon his interest inthe land. This is also true in respect to 
other property. If, therefore, A owns property of the value 
of ten thousand dollars, and mortgages it for five thousand 
dollars to B, each owns, for the purposes of taxation, an un- 
divided half interest in the property upon which he is re- 
quired to pay the taxes. 

By this method, which is fair and equitable, the commer- 
cial value only of A’s property is taxed against him. It seems 
to have been the design of the framers of the Constitution 
to tax natural persons and corporations, not quasi public, in 
proportion to what they are worth, in a commercial sense. 
But this fair and equitable rule is not not made the measure 
of valuation in the case of railroad and other quasi public cor- 
porations. They are required to pay taxes not upon the 
commercial value of their property in case it is under mort- 
gage, but upon what would be its commercial value if it 
were unencumbered; which, in legal effect, is requiring them 
to pay taxes upon property which does not belong to them, 


but to their mortagees. Suppose such a corporation, like A 
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in the above illustration, owns property of the value of ten 
thousand dollars, and also mortgages it to B for five thou- 
sand dollars, it then, like A, has only an interest in the 
property worth five thousand dollars; and B, as in the case 
of A, has the remaining interest worth the same sum. So 
the conditions are, in all legal aspects, the same in both cases. 
The only difference between them lies in the fact that in 
the former case the mortgagor is a natural person or a cor- 
poration, not quasi public, while in the latter the mortgagor 
is a quasi publie corporation. 

It is manifest that under such conditions the burden 1m- 
posed upon A and the burden imposed upon the corporation 
are not equal; on the contrary, the latter is double the 
former. 

Again: By “other guast public corporations” are to be 
understood all such corporations as are engaged in business 
for the benefit and accommodation of the public, as well as 
themselves—that is to say, business affected by a public use. 
Included in this class are all corporations engaged in the 
business of common carriers by water, such as steamship 
companies and companies owning other kinds of water craft, 
all corporations engaged in the business of innkeepers and 
all corporations owning elevators and engaged in the busi- 
ness in which such elevators are used; also, all corpora- 
tions engaged in the telegraph business, or in the business 
of furnishing water to cities and towns. There may be 
other corporations than those mentioned which are quasi 
public. Under the taxing scheme in question each of these 
corporations is denied a right which is accorded to corpora- 


tions not guasi public and to natural persons owning the 


same kind of property and carrying on the same kind of business. 


' 
' 
' 
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If the property of the latter be incumbered they are allowed 
the privilege or right to have the value of such incumbrance 
deducted from the value of their property, when it comes to 
be valued or assessed for the purposes of taxation, while such 
is not the case with the former. If A, B, and C, in their 
capacities as natural persons, own a line of steamers, or a 
hotel, or an elevator which is employed by them in the quasz 
public business for which such properties are used, and there 
is a mortgage upon their property, they may lawfully, under 
the taxing scheme in question, claim, when the assessor 
comes around, that such mortgage be deducted in the valu- 
ation of their property. If they own an elevator worth a 
hundred thousand dollars and it is mortgaged for fifty thou- 
sand dollars they are taxed upon the latter sum only. 

[f, in order to secure such advantages, in the transaction 
of their business, as are afforded by the law to artificial 
persons over natural persons, they iorm a corporation, as 
was done by Merrill, Holbrook, Stetson and Hurd, as above 
stated, and own the same property, with the same mortgage 
upon it, and continue the same quasi public business, they 
are denied the right, when the assessor comes around, to 
claim a deduction of fifty thousand dollars from the value 
of their property, on account of the mortgage, and are taxed 
upon one hundred thousand dollars. In other words, in 
their corporate capacity they are required to pay double 
the amount of taxes which they had to pay as natural per- 
SODS. 

In their former capacity they are required to pay taxes 
upon property which does not, in a commercial sense, and 
in the meaning of the taxing system in question, belong to 
them, while in the latter capacity they are only required to 


15 
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pay taxes upon what they are actually worth in a com- 
mercial sense. 

2d. Such is one of the unjust discriminations which, under 
the taxing system in question, result in unequal taxation. 
There is still another equally vicious. The discrimination 
already considered is between all quasi public corporations, 
On the Ohe side, and all corporations not quasi public and 
natural persons on the other side. ‘The discrimination 
about: to be considered is between railroad corporations 
which operate railroads of which the termini are in different 
counties, on the one hand, and railroad companies which 
operate railroads of which the termini are in the same 
county, and all other corporations guasi public and not 
quasi public, and natural persons, on the other hand. This 
iatter discrimination results from the different methods and 
proceedings which are provided for the purpose of ascer- 


taining and finally determining the value of property for 


the purposes of taxation, as between these two classes of 


tax-payers. All the property of the latter class is assessed 
by local assessors. (Cons. art. XIII, sec. 10.) The property 
of the former class, so far as it consists of strictly railroad 
property, excepting stations, depots, «c., is assessed by the 
State Board of Equalization. (Cons. art. XIII, sec. 10.) 

The local assessors are required to complete their assess- 
ment books on or before the first Monday in July in each 
year. (Pol. Code, § 3652.) 

As soon as completed, the assessment book must be depos- 
ited with the clerk of the board of supervisors, who must 
immediately give notice thereof, and of the time at which 
such board will meet as a board of equalization, by publi- 


‘ation in a newspaper, if one be published in his county, 
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and if not, then in such manner as the board may direct; 
and in the meantime the assessment book must remain in 
his office Open to pubhe Inspection. (Pol. Code, § 3654.) 
The board must meet on the first Monday In July—not on 
or before—to examine the assessment book and equalize 
assessments.- (Pol. Code, § 3672.) Upon notice, given in 


=. 


such manner as they may by rule prescribe, the board may 
increase or lower the entire assessment-roll, Or any assess- 
ment contained therein. (Pol. Code, 3673.) 

Thus it appears that all tax-payers in the State, except COr- 


porations which own and operate railr 


ads which have their 
termini in different counties, are informed by the law, of 
which they are bound to take notice, as to the precise day 
when the assessment book will be completed and delivered 
to the clerk of the board of supervisors, and that from that 
time it will be open to their inspection. They are afforded 
ample time to inspect the assessment of their own property 
and the assessments of the property of their neighbors for 
the purpose of determining whether they are fair, equal, and 
just. 

They are also informed by /aw as to the precise day on 
which the board of supervisors will meet as a board of 
equalization, and they are also informed by notices pub- 
lished in the newspapers, so that if they desire they can at- 
tend the meeting and be heard as to their own and as tothe 
assessments of their neighbors. 

Ample notice and ample opportunity is afforded them by 
the law to enable them to be heard by witnesses and by 
counsel, or in person, in respect to the fairness of their as- 
sessments. To them the right is accorded to appeal from 


the decision of the assessor to the board of equalization, 
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If any of their property has been omitted from the assess- 
ment book, it cannot be added to their assessments except 
upon ten days’ notice by letter, post paid, deposited in the 
post office or express office to their address. (Pol. Code, § 
3681.) 

In respect to them, therefore, the utmost care is taken as 
to notice and the right to an equalization of their assess- 
ments. Astothem du Process of law is fully provided. Such 
is not the case in respect to corporations operating railroads 
in morethan one county, so far as their franchises, road- 
ways, road-beds, rails, and relling-stock are concerned. In 
respect to their other property, such as work-shops, repair- 
shops, car-shops, and round-houses, stations, depots, build- 
ings, gravel-beds, and lands not included within their right 
of way, they are afforded the same notice of the proceedings 
and the same right to appeal and to equalization as other 
tax-payers. 

In what I am about to say in respect to the mode of as. 
sessing railroads, &c., operated in more than one county, I 
shall first assume that that portion of section 3664 of the 
Political Code which is included in brackets is not law (ante, 
page 11). I shall then assume that it is law. 

In respect to the assessment of railroads, &c., the law pro- 
vides that some officer of the corporation, to be designated 
by the State Board of Equalization, shall, on or before the 
first Monday in April, furnish the board a sworn statement 
containing a list of such property as the board is required to 
assess, and showing such other facts as the board may require 
to enable it to form some idea of the value of the property 
contained in the list. On or before the first Monday in May, 


not on a day certain (as was the case in the State Railroad 
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Tax Cases [92 U. S., 575] and the Kentucky Railroad Tax 
Cases recently decided), but at any time they may see fit 
between these two dates, and without any notice by per- 
sonal citation or otherwise, they may assess the property. 
On or before the fifteenth day of May, and not on a day cer- 
tain, they are required to transmit the assessment and their 
apportionment to the several counties to the county asses_ 
sors. This they may do upon the very day the assessment 
is made, and thus no time may be allowed for inspection by 
the parties interested. The statement containing their as- 
sessment and apportionment is then entered on the assess- 
ment books of the several counties. Upon such assessment 
and apportionment the corporation pays the same percentage 
as is charged against other tax-payers. Such areall the pro- 
visions of the law upon the subject, excepting the matter 
contained in section 3664 of the Political Code, inclosed in 
brackets, and Section 9, Article XIII, of the Constitution, 
which last section does not, as held by the Supreme Court . 
of the State (San Francisco and North Pacific Railroad Com- 
pany VS. State Board of Equalization, 60 Cal., 12), confer any 
power upon the State board to equalize railroad assessments 
made by them, and although they are required to meet, on 
the third Monday in August, as a board of equalization, 
they cannot at such meeting, or at any other time, equalize 
railroad assessments which have been made by them, how- 
ever unequal they may appear to be when compared with 
the assessments of similar property made by local assessors 
and equalized by local boards of equalization. The county 
boards have no power to equalize the assessments made by 
the State board. (People vs. Supervisors, &c., 59 Cal., 321.) 


So it appears that such corporations are denied the right 
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to notice of the proceedings from commencement to end; 


are denied an opportunity to be heard at every stage of the 


proceedings, and finally are denied all right to an appeal 


and to an equalization of their assessments by another tri- 


bunal, or even by the tribunal which has assessed their 
property, all of which rights are secured to all other tax- 
payers In the most ample manner. 

A system of laws which thus affords notice and an oppor- 
tunity to be heard to one class of tax-payers, and denies an 
opportunity to be heard by another class of tax-payers, must 
be repugnant to the equality clause of the Fourteenth Amend- 
ment, and that, too, whether such notice and opportunity be an 


indispe nsable factor in duc proce 88 of law or not. Suppose the 


law provided for such notice or opportunity in the case of 
white men, and denied such notice or opportunity in the 4 


case of black men, would it be pretended by any one that 


such a law affords the same protection to the latter that it 


does to the former? Suppose a law should be enacted giv- 


: 


ing the right to appeal from an inferior court to a superior 
court in a given case to white men, but should deny such 
right in the same case to black men, would such a law 
afford equal protection to white and black? That it would 
not is too obvious for argument, and yet these illustrations 
differ from the case under discussion in circumstance only, 
not in principle. 

3d. Asalready stated, asthe record shows (Findings XX VII, 
XXIX, XXX), it has been the custom in California to grant 
railroad franchises and privileges to natural persons, and 
there are, in that State, railroads owned and operated by : 


natural persons. Under this taxing system these railroads 


are assessed the same as other property belonging to natural 


? 
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persons. If there be mortgages upon them they are de- 
ducted in ascertaining the value of the taxable interest of 
the owners of such railroads, while in the case of railroads 
owned by corporations no such deductions are allowed. Here 
a discrimination is made, not between different kinds of 
property, on the ground of use or otherwise, but between the 
same kinds of property affected by the same use solely upon 
the ground that in one case the property belongs toa natural 
person and in the other to acorporation. If such a discrim- 
nation be not repugnant to the equality clause of the Four- 
teenth Amendment, then that clause is meaningless and its 
authors builded less wisely than they knew. 

Next, conceding, for the sake of the argument, that the 
latter portion of section 3664 inclosed in brackets is law, 
what further rights does it confer upon corporations of the 
kind in question, and does it supply any of the fatal omis- 
sions found in the former part? 

[t provides that any person who is dissatisfied with any 
assessment made by the State board may, within five days 
after such assessment has been entered in the records of the 
board, apply by petition in writing to have the assessment 
corrected in any particular. Upon the filing of such peti- 
tion the board is required to fix a time for hearing, which 
shall be not less than five nor more than ten days from the 
time the petition is filed. The further proceedings which 
may be bad are not material te the present purpose. Here 
there is a seeming opportunity to be heard, but it 1s an op- 
portunity in seeming only. The objection to this proceed- 
ing—and it is a fatal. one—is that it wholly fails to provide 
for any notice to the party interested. 


For reasons already given he has no notice of the time 
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when the assessment is to be made, and not being notified 
as to when it is entered of record he is wholly without any 
information as to when he must file his petition. 

Besides, even if he had notice at once upon the entry of 
the assessment, the time allowed him—five days—to go hun- 
dreds of miles, it nay be to the capital to examine the 
assessment and prepare his petition is altogether too short 
to be of any avail. Some of the corporations In question 
have their principal places of business more than five hun- 
dred miles from the capital. 

It must be borne in mind that in geographical extent 
California is only a trifle less than New England, New York, 
and Pennsylvania combined. 

So if it be held that the portion of section 3664 which is 
inclosed in brackets is law, the result is the same, and the 
case of the plaintiff in error is in nowise made stronger. 
The fatal omissions to provide notice and to afford an Oppor- 
tunity to be heard at some stage of the proceedings are still 
wanting. 

These differences, both in respect to the final results and 
In respect to the methods by which such results are reached 
are fatal to equality. Thev are not confined to minor or 
unimportant parts ; they affect the vitals of the system and 
destroy all semblance of equality and uniformity. 

To repeat. ‘The differences in methods are these: In rela- 
tion to persons, other than railroad corporations operating 
roads in more than one county, notice is given, an oppor- 
tunity to be heard is given, and a right to an equalization 
is secured. 

In respect to corporations operating railroads in more 


than one county all of said rights and privileges are denied. 
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The differences in respect to burdens are these: In respect 
to corporations not quasr public and natural persons the law, 
as near as practicable, establishes the actual value of their 
property, in a commercial sense, as the basis of valuation— 
that is to say, in ascertaining the value of their property all 
incumbrances are deducted. In respect to quasi public cor- 
porations the law makes all their property, without any 
deduction on account of incumbrances, the basis of valuation. 

This Inequality is not confined to mortgagors, it touches 
mortgagees also. If A loans his money to a natural person 
and takes a mortgage he must pay taxes on the mortgaged 
property In proportion to the value of: his mortgage. If B 
loans money to a quasi public corporation and takes a mort- 
gage he is not required to pay taxes on the mortgaged prop- 
erty according to the value of his mortgage. If he be taxed 
upon the loan as a solvent credit the result is double taxa- 
tion, both he and his debtor being taxed upon the same 
value, or, which amounts to the same thing, the representa- 
tive of the same value, a result which this taxing system 
was intended to prevent in respect LO every body except quasi 
public corporations. 

At page 129 of his work on taxation, Judge Cooley uses 
these words: 

“To tax all loans of money would. be equal, and would 
enable all to adjust their rates of interest accordingly ; but 
to tax all except those made by A, B, and C, or all but 
those of the inhabitants of a single city, would be unequal, 
and would create an invidious and unjust distinction in 
favor of the excepted persons, which would give them the 
advantage of higher net rates. The one would be taxation, 
the other would be lawless exaction. ‘This as a general prin- 
ciple is undoubted.” 

The inequality in the present case is quite as apparent 


16 
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as in the case supposed by Judge Cooley. Quasi public cor- 
porations are not taxed by the same rule by which corpora 
tions not quasi public and natural persons are taxed. As was 
said in the case of the Exchange Bank, &c., vs. Hines, (3 Ohio 
St. R., p. 1), “ Taxing is required to be by a uniform rule— 
that is by one and the same unvarying standard. Taxing 
by a uniform rule requires uniformity not only in the rate 
of taxation, but also uniformity in the mode of assessment 
upon the taxable valuation. Uniformity in taxing implies 
equality in the burden of taxation. But this is notall. * 

* It must extend to al/ property subject to taxation, so 
that all property muy be taxed alike—equally—which is 
taxing by a uniform rule.” (See also Gilman vs. City of 
Sheboygan, 2 Black, 517.) 

Such being the equality which State constitutions and 
laws exact in the exercise of the taxing power, it follows that 
such equality is also exacted by the equality clause of the 
Fourteenth Amendment, if tax laws are included within its 


scope and operation. 


This Syste Hid not a Classification of Prope rly for the Purpose 8 of 


Taxation. 


The contention on the part of the plaintiff in error that 
the discrimination made in the matter of deducting mort- 
gages can be sustained upon the ground that the State has 
power to select certain kinds of property for the purposes of 
taxation and exempt other kinds is untenable. Neither 
the constitution nor laws of California classify property for 
the purposes of taxation or exempt any property from tax- 
ation except growing crops and credits in certain cases. 


The constitution declares that all private property shall be 
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taxed in proportion to its value except as above stated. 
(Const., Art. XIII, see. 1.) There is, therefore, in this case, 
no discrimination between kinds of property for the pur- 
poses of taxation; the discrimination is between the owners 
of the same kind of taxable property. The former is per- 
missible, the latter is prohibited. Independent of such re- 
straints as may be found in its own constitution, it is not 
denied by me that the State, within reasonable limits, may 
select such property as it sees fit for taxation, and may ex- 
empt all the remainder. But having selected the property, 
it must tax it allalike and by uniform methods. It cannot 
tax A upon his property and not tax B upon his property 
of the same kind. If land is selected for taxation it cannot 
tax the land of A and not the land of B. If cows are selected, 
it cannot tax the cows of A and not the cows of B. -Nor can 
it tax the land or cows of A ata higher rate of percentage 
on value than it taxes B’s land or cows. Nor can it adopt 
a method, or standard, or ratio, or rule, for fixing a value 
upon A’s land or cows which is not also applied to B’s land 
or cows if thereby inequality is produced. 

If, therefore, for the purpose of fixing the value of A’s 
land or cows, mortgages thereon are deducted, the same rule 
must be observed in fixing the value of b’s land or cows. 

As already stated and shown, California taxes all real 
estate and personal property—that which belongs to quasi 
public corporations, as well as that which belongs to corpo- 
rations not quasi public and natural persons, and vice versa. 
The property involved in this case is real estate, and all real 
estate is taxable. The discrimination, as already stated, is 
not between different kinds of property, by which one kind is 


, 


taxed and another exempted, but between different persons 


| 
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owning the same kind of taxable property, by which, under 
precisely the same conditions, one person Is taxed more than 
another. 

It is idle to talk about classification under conditions such 
as exist in the taxing system in question. In considering this 
question it must not be forgotton that the taxing system of 
California dor S$ not discriminate against railroads or other 
property affected by if public Use, The discrimination is 
against the property—of whatsoever kind it may be, railroads, 
or lands, or buildings in country or city—of railroad and 
other quast public COP] orations. 

This case, for the express purpose of meeting this conten- 
tion of classification and clearly exposing its fallacy, has 
been made LO show that the defendant, Lt) addition LO its rail- 
road, owns large bodies of agricultural and grazing lands, 
consisting of odd-numbered sections of the same quality and 
value as the adjoining even-numbered sections owned by 
natural persons or corporations not quasi public, and also 
that there are railroads in California which are owned and 
operat d by natural po rsons, against which no discrimination 
is made under the taxing system of that State. 

[In ascertaining the value of the taxable interest of the 


a 


owner of an even-numbered section of these lands mortgages 
are deducted, but 1n ascertaining the value of the taxable 
interest of the defendant in the adjoining odd-numbered 
section LO such deduction 1s allows d: yel both sections be- 
long to the satne class or kind of property, and are held and 
occupied for the same purposes—are put to the same use. 
lf one of these odd sections be sold to a natural person 
it becomes, In his hands, imme diately emancipated from the 
discrimination existing against it while in the hands of the 


defendant. 
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In ascertaining the value of the taxable interest of a 
natural person in a railroad owned by him mortgages are 
deducted, but in ascertaining the value of the taxable inter- 

~ est of a corporation in a railroad owned by it no such de- 
duction is allowed; yet both roads are owned and operated 
for the same purposes, and both are affected by the same 
public use. They belong to the same kind or class of prop- 
erty. 

If the latter road be sold, under foreclosure or otherwise, 
and be purchased by a natural person, it is at once freed 
from the discrimination to which it was previously subjected. 
If the former road te sold or transferred to a corporation it 
at once becomes subject to a discrimination by which it was 
previously unaffected. 


In view of these conditions, I repeat that the discrimina- 


me tion complained of cannot be held to be a classification of 


property for the purposes of taxation. It is. as it was intended 


to be, a classification of the owners of the same kind of 


property for the purposes of taxation, by which one class of 


tax-payers is subjected to more oppressive and onerous bur- 
dens than all other classes. If the former classification be 
allowable it is certain that the latter is not. 

Upon this question of equality the decisions of this Court 
in relation to taxation by the States of shares in national 
banking associations are not only instructive, but conclu- 


sive. In the case of the People vs. Weaver (100 U.S. Rep., 


the Revised Statutes of the United States. that State taxa- 


tion on the shares of any national banking association shall 


not be ata greater rate than is assessed on other moneved 


capital in the hands of individual citizens of the State. has 


539) this Court held that the provisions In section 5219 of 
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reference to the entire Process of assessm« nt, and includes the 
valuation of the shares, as well as the rate of percentage 
charged thereon. It was further held in that case that there- 
fore the statute of a State which establishes a mode of as- 
sessment by which such shares are valued higher in propor- 
tion to their real value than other moneyed capital is in con- 
flict with that section, although ho greater percentage is 
levied on such valuation than on that of other moneyed 
capital; and accordingly it was further held that a statute 
of New York which permits a party to deduct his just 
debts from the valuation of all his personal property, except 
SO much thereof as consists of such shares, taxes them at a 
greater rate than other moneyed capital, and is, therefore, 
void as to them. 

In the course of his opinion in that case Mr. Justice Mil- 
ler said: 


“It cannot be disputed—it is not disputed here—nor is 
it denied in the opinion of the State court, that the effect of 
the State law is to permit a citizen of New York, who has 
money capital invested otherwise than in banks, to deduct 
from that capital the sum of all his debts, leaving the re- 
mainder alone subject to taxation, while he whose money is 
invested in shares of bank stocks can make no such deduc- 
tion. Nor, inasmuch as nearly all the banks in that State 
and in all others are national banks, can it be denied that 
the owner of such shares who owes debts is subjected toa 
heavier tax on account of those shares than the owner of 
moneyed capital otherwise invested, who also is in debt, be- 
cause the latter can diminish the amount of his tax by the 
amount of his indebtedness, while the former cannot. 

“That this works a discrimination against the national 
bank shares as subjects of taxation, unfavorable to the 
owners of such shares, is also free from doubt. The question 
we are called to decide is, whether Congress, in passing the 
act which subjected these shares Lo taxation by the state, 
intended, by the very clause which was designed to prevent 
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discrimination between national bank shares and other 
moneyed capital, to authorize such a result.” 


Apply this logic to this case and the fit is perfect. <A 
ppt | 


, 
1 


natural person invests his money in land and incumbers it. 


By the laws of California he is allowed to deduct the value 
of the incumbrance from the value of his land and is only 
required to pay taxes on the remainder. 

A quasi publicecorporation invests its money in real estate 
also, and incumbers it, but is denied the right, which is 
given to the natural person, to deduct the incumbrance from 
the value of its land and is made to pay taxes upon the full 
value thereof. They each pay the same rate of percentage 
on such valuations, but the mode of assessment, or of fixing 
the valuation adopted, causes the land of the latter to be 
valued higher in proportion to its real value than the land 
of the former, and, therefore, such mode is unequal and 
vicious and manifestly repugnant to any rule which re- 
quires property to be taxed in proportion to its actual value. 
The two cases cannot be distinguished. 

The rule in the case cited has been since reaffirmed in the 
the following cases: 

Supervisors vs. Slanley, 105 U.8., 305. 
Hills vs. Lachange Bank, 105 U.S8., 319. 


Kvansville Bank vs. Britton, 105 U.8., 322. 


In the case of the People vs. Whyler (41 Cal., 335) it was 
said : 


“A tax is equal and uniform which reaches and bears 
with the like burden upon all the property within the given 
district, county, ete. It bears the like burden when the 
valuation of each parcel is ascertained in the same mode—the 
mode precribed by law—and when it is subject to the same 
rate of taxation as other property within the district, county, 
ete.” 
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The converse of the proposition must be equally true. 
See also— 
Board, &c., vs. C. B. & Q. R. Co., 44 IIl., 230. 
Chicago & N. W. R. Co. vs. Board, &c., 44 Ii]., 240. 
State ex rel, Trustees, &c., vs. Township, &c., 36 N. J. 
Law, 66. 

But what do counsel mean by “classification.” Itis a word 
of very indefinite and vague significaliam,. There may be 
various kinds of classification. Some of them may be legal 
and some of them illegal. Some of them may be consistent 
with the Fourteenth Amendment, and some of them incon- 
sistent. The latter certainly cannot be called classifications ; 
they may be more properly designated illegal dis¢jmina- 
tions. If by classification is meant the selection of certain 
kinds of property for the purposes of taxation, and ex- 
empting all other kinds of property from taxation, such 
a classification may be legal; such a classification, 
to a limited extent, is made in the constitution and 
laws of California. With such a classification we do not 
quarrel. But if by classification we are to understand 
the selection of certain kinds of property for the pur- 
pose of taxation, in respect to which a mode or method 
of ascertaining the true value of the property differs. from 
the mode and method employed in respect to other taxable 
property, or in respect to which a higher rate or per cent. 
on the true value is imposed than is imposed on the true 
value of other taxable property, then we deny that such 


action is a classification; on the contrary, we insist that it is 


an illegal discrimination, by which more than his share of 


the public burden is cast upon the tax-payer owning the 


property discriminated against. Such a classification, or 


“el oP” 
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rather discrimination, is destructive to the great principle 
which underlies the exercise of the taxing power, namely, 
equality of burden. It is destructive to what we understand 
to be the constitutional guaranty provided in the Fourteenth 
Amendment, which declares that no State shall deny to any 
person within its jurisdiction the equal protection of the 
laws. 

If by classification is meant the creation or selection of a 
tribunal for the assessment of a certain kind of property, 
which tribunal is other and different from the tribunals se- 
lected for the purpose of assessing other taxable property, 
the classification may be legal according to whether each 
system accords to each class of tax-payers the same legal 
rights, namely, the right of one class to be heard as to the 
validity of the assessment if such right is accordéd to the 
other class, and if the same mode or measure of value is ap- 
plied in each case, but if any substantial right enjoyed by 
one class is denied to the other class, then the equality of 
protection is destroyed. 

In the case at bar the measure of value adopted in respect 
to the property of quasi public corporations is entirely dif- 
ferent from that applied to the property of other tax-payers. 
In the latter case the measure adopted is the true value of 
the property. In the former case the measure adopted may 
result in a valuation two or three times the true value of the 
property. Such a classification is prohibited by the Four- 
teenth Amendment, and is declared illegal in the United 
States Bank cases, herein before cited and referred to; and 
such a discrimination or elassification, if you choose to call 
it so, is not the exercise of the power of taxation, but is an 
illegal exaction. 

17 
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VIIlI. 


Neither the Constitution nor the Laws of California relating to 
the Assessment of Railroads operated in more than one 
County provide for Notice to the Owners thereof or Afford 
them an Opportunity to be Heard at any Stage of the Pro- 
ceedings, either by Personal Citation or Public Notice or 
Legislative Enactment, and therefore they Violate that 
Clause of the Fourteenth Amendment which Declares that no 
State shall Deprive any Person of Life, Liberty, or Property 


without due Process of Law. 


Under the last preceding head of this argument, for the 
purpose of establishing inequality, I have shown that the 
constitution and laws of California in relation to the assess- 
ment of the property of guasi_ public corporations, so far as 
the same is assessed by the State Board of Equalization, 
make no provision for notice to such corporations—by per- 
sonal citation, or by publication, or by provision of law—of 
the proceedings of the board at any stage thereof, and that, 
therefore, such corporations are not afforded an opportunity 
to be heard as to the quantity, or as to the value of their 
taxable property. 

I shall not go over the ground again, but shall assume 
that such conditions have been conclusively shown. This 
leaves but one question to be considered under this branch 
of my argument, namely, Under such conditions are such 
corporations deprived of their property without due process 
of law ? 

It was contended in the court below, on behalf of the 
plaintiff in error—and I presume the contention will be 


renewed here—that the guaranty of “ due process of law” 
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is confined in its operations to proceedings which are strictly 
judicial—that is to say, such as are conducted in the courts, 
both of law and equity. Doubtless cases may be found giv- 
ing some color to this view, but they are cases where the 
question was not made directly. 

Such cases are entitled to no consideration. If it be con- 
fined to such proceedings it would affect tax laws only in 
such States as collect their taxes by action at law. 

There are or have been some such States, but such pro- 
ceedings are expensive and attended by delays, which ma- 
terially interfere with the collection of taxes, to the great 
prejudice of the public interests. The general rule and 
practice is to provide summary proceedings which are con- 
ducted by the officers of the administrative department of 
the Government. Such proceedings, if surrounded by 
proper safeguards and checks, are not mischievous. Pro- 
vision, however, must be made for notice to the tax-payer, 
and for an opportunity to be heard at some stage of the 
proceedings, or they are null and void. 

In this country it is generally supposed that private prop- 
erty has been made secure against spoliation from whatever 
source it may come. The right to acquire, possess, and enjoy 
property 1s indispensable to human happiness. lf is, there- 
fore, classed among those inalienable rights, for the protec- 
tion of which all free governments are instituted. 

[In a country where so much pains has been taken to 
throw around private property the protection of carefully 
framed constitutional guaranties—as in the case of contracts 
and the limitations upon the execise of the power of emi- 
nent domain—it would be passing strange if an avenue has 


been left open through which private property may be secretly 
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reached and appropriated to public use without any notice 
whatever to the owner. Fortunately no such defect exists 
in the institutions of thiscountry. Under no circumstances, 
and by no proceedings whatever, however summary they 
may be, can private property be lawfully taken for public use 
by any department of the Government without some kind of 
notice to the owner, and an opportunity for some kind ofa 
trial or hearing. Such is the settled law of this country. 

Upon this question the authorities are numerous and con- 
clusive. 

In the case of Stuart vs. Palmer (74 N. Y., 191) all the 
leading cases upon this subject are reviewed, and I cannot 
do better than quote at length from the opinion in that case. 


It is there said: 


“Tt is difficult to define with precision the exact meaning 
and scope of the phrase ‘due process of law.’ Any definition 
which could be given would probably fail to comprehend 
all the cases to which it would apply. It is probably wiser, 
as recently stated by Mr. Justice Miller, of the United States 
Supreme Court, to leave the meaning to be evolved ‘ by the 
gradual process of judicial inclusion and exclusion, as the 
cases presented for decision shall require, with the reasoning 
on which such decisions may be founded.’ It may, however, 
be stated generally that due process of law requires an orderly 
proceeding adapted to the nature of the case in which the 
citizen has an opportunity to be heard, and to defend, inforce, 
and protect hisrights. A hearing or an opportunity to be he ard 
1s absolutely assential. We cannot conceive of due process of 
law withoutthis. In his argument in the Dartmouth College 
Cuse. Webster defined ‘due process of law’ as a proceeding 

‘which proceeds upon inquiry and renders judgment only 
after trial.’ Mr. Justice Edwards, in Westervelt vs. Gregg (12 
N. Y., 209), defines it as follows: ‘Due process of law un- 
doubtedly means in due course of legal proceedings accord- 
ing to those rules and forms which have been established for 
the protection of private rights.’ Judge Cooley, in his work 
on Constitutional Limitations, at page 355, after saying that 
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‘due process of law’ is not confined to ordinary judicial pro- 
ceedings, but extends to all cases where property is sought 
to be taken or interfered with, says that ‘due process of law 
in each particular case means such an exertion of the powers 
of government as the settled maxims of law permit and 
sanction, and under such safeguards for the protection of in- 
dividual rights as these maxims prescribe for the class of 
cases to which the one in question belongs.’ It has always 
been the general rule in this country in every system of 
assessment and taxation to give the person to be assessed an 
opportunity to be heard at some stage of the proceedings. 
That ‘due process of law’ requires this has been quite uni- 
formly recognized. 

“In Butler vs. Sup’rs of Saginaw (26 Mich., 22), where a 
tax had been imposed for building drains, Judge Cooley says : 
‘It is not the province of any mere legislative direction to 
impose pecuniary burdens upon the people. The power to 
tax is indeed plenary ; but taxation implies public interest, 
and in cases like these now in question it also implies pro- 
ceedings in pais, in some of which the tax payers have a right 
to take part and be heard. Any attempt to lay the burden 
in disregard of these principles must necessarily be inoper- 
ative. In Patten vs. Green (13 Cal., 825) Baldwin, J., says: 
‘We think it would be a dangerous precedent to hold that 
an absolute power resides in the supervisors to tax land as 
they may choose without giving any notice to the owner. 
It is a power liable to great abuse. The general principles 
of law applicable to such tribunals oppose the exercise 
of any such power.’ In Philadelphia vs. Miller (49 Penn., 
440) Agnew, J., speaking of taxation, says: ‘ Notice, 
or at least the means of knowledge, is an essential element 
of every just proceeding which affects rights of persons or 
property. In Matter of Trustees of N. Y. Prot. Epis. Publie 
Schools (31 N. Y., 574) Judge Denio says: ‘ It is manifestly 
proper that the taxpayers should have notice of the imposi- 
tion proposed to be laid upon them and an opportunity for 
making suggescions and explanations to the proper admin- 
istrative board or officer. In Jreland vs. City of Rochester 
(51 Barb., 414) Judge James C. Smith, speaking of the im- 
position of assessments, says: ‘It is in the nature of a judi- 
cial proceeding against them, and its effect is to take their 
property for public use. * * * It is a plain principle 
of justice, applicable to all judicial proceedings, that no per- 
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son should be condemned, or shall suffer judgment against 
him, without an opportunity to be heard; and he says that 
an act assessing ‘ persons without notice transcends the power 
of the Legislature, and is itself void.’ Jn the Matter of Ford 
(6 Lans., 92) Judge Gilbert says that the duties of assessors 
in making assessments are of a judicial nature, and that ‘ it 
is a fundamental rule that in all judicial or quasi judicial 
proceedings whereby the citizen may be deprived of his 
property he shall have notice and an opportunity of a hear- 
ing before the proceedings can become effectual.’ That as- 
sessors act judicially, see, also, Barhyte vs. Shepherd, (35 N. Y., 
238) and Clark vs. Norton, (49 N. Y., 248.) 

“In Qvering vs. Foote (65 N. Y., 3863) Mr. Commissioner 
Reynolds says: ‘The general theory under our laws for 
taxation of property is that the citizen to be affected must 
have some sort of notice of the proceeding to be had against 


his property, and that in some form he may be heard, if 


wrong is apprehended, before any portion of his estate is 
seized for the support of government; and I think all our 
laws for the assessment of property for the purpose of taxa- 
tion are founded upon this notion of justice.” In Davidson’s 
Case in the Supreme Court of the United States, above re- 
ferred to, the doctrine that the citizen is entitled to due pro- 
cess of law in the imposition of assessments is distinctly 
recognized In that case an assessment upon the real estate 
of the plaintiff in error in the city of New Orleans for drain- 
ing the swamps of that city was resisted in the State courts, 
and was brought by a writ of error to the United States 
Supreme Court, on the ground that the proceeding deprived 
the owner of his property without due process of law, and 
the court refused to interfere with the assessment on the 
ground that the party assessed had notice and an opportunity 
to appear before a proper tribunal and contest. Mr. Justice 
Bradley, writing one of the opinions, says: ‘In judging what 
is due process of law respect must be had to the cause and 
object of the taking, whether under the taxing power, the 
power of eminent domain, or the power of assessments for 
local improvements, or none of these; and if found to be 
suitable or admissible in a special case it will be adjudged 
to be ‘due process of law; but if found to be arbitrary, op- 
pressive, and unjust it may be declared to be not due pro- 
cess of law.’ In Murray's Lessee vs. Hoboken Land and Im- 
provement Co. (18 How.,[U.8.] 272) it was held that the 
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provision as to ‘due process of law’ was a restraint on the 
legislative as well as the executive and judicial powers of the 
Government. . Judge Cuoley, in his valuable work on Taxa- 
tion, at page 265, says: ‘In such proceedings, therefore, it 
must be a matter uf the utmost importance to the person 
assessed that he should have some opportunity to be heard 
before the charge is fully. established against him; and it 
would seem to be a dictate of strict justice that the law should 
make reasonable provisions to secure him, as far as may be, 
against partiality, malice, or oppression; and on page 266 
he says: ‘We should say that notice of proceedings in such 
cases and an opportunity for a hearing of some description 
were matters of constitutional right. It has been customary 
to provide for them as a part of what is due process of law 
for these cases; and it is not to be assumed that constitu- 
tional provisions carefully framed for the protection of prop- 
erty were intended or could be construed to sanction legisla- 
tion under which officers might secretly assess one for any 
amount in their discretion without giving him an opportu- 
nity to contest the justice of the assessment.’ 

‘While it may be said that there is no authority directly 
in point, vet, as has been shown, there is much judicial 
expression in favor of the proposition l am endeavoring to 
maintain. ‘The cases must have been extremely rare in this 
country where assessments have been imposed without 
notice or an opportunity to be heard; and hence the apph- 
cation of ‘due process of law’ to the subjects of assessments 
and taxation has not been much discussed. The case near- 
est in point is Davidson's Case. That, as has been seen, was 
a case of assessment, and the United States Supreme Court 
had jurisdiction of it only because it involved the constitu- 
tional provision as to ‘due process of law.’ If the citizen, | 
in the case of assessments, is not entitled to the protection 
of this constitutional provision, then the court would have 
dismissed that case on that ground, but it considered the 
case upon the merits, and decided that there was due pro- 
cess of law. 

“No case, it is believed, can be found in which it was de- 
cided that this constitutional guaranty did not extend to 
cases of assessments, and yet we may infer, from certain 
dicta of judges, that their attention was not called to it, or 
that they lest sight of it in the cases which they were con- 
sidering. It has sometimes been intimated that a citizen 
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is not deprived of his property within the meaning of this 
constitutional provision by the imposition of an assessment. 
It might as well be said that he is not deprived of his prop- 
erty by a judgment entered against him. <A judgment does 
not take property until it is enforced, and then it takes the 
real or personal property of the debtor. So an assessment 
niay generally be enforced not only against the real estate 
upon which it is a lien, but, as in this case, against the per- 
sonal property of the owner also, and by it he may just as 
much be deprived of his property, and in the same sense as 
the judgment-debtor is deprived of his, by the judgment.” 


The case of Stuart vs. Palmer is approved by the Supreme 

})] } 
Court of California in Mulligan vs. Smith (59 Cal, 206.) In 
that ease Mr. Justice Mckee said: 


“For it is a principle which underlies all forms of gov- 
ernment by law that a citizen shall not be deprived of life, 
liberty, or property without due process of law. The Legis- 
lature has no power to take away a man s property, nor can it 
authorize its age nis to do 80, u ithout first providing for pe rsonal 
notice to be given to him, and for a full opportunity of time and 
place and tribunal to be heard in defense of his rights. This con- 
stitutional guaranty is not confined to judicial proceedings, but 
extends to every case in which a citizen may be deprived of life, 
liberty, oT prope rty, whether the proceeding be judicial, adminis- 
trative, or executive in its nature.” 


And Mr. Justice McKinstry, in the same case, said: 


“T concur. To what has been said I add: In my opin- 
ion the statute provides no notice or process by means of 
which the property owners can be subjected to the judg- 
ment of the county court. The act is therefore void. 
(Stuart vs. Palmer, 74 N. Y., 183; Murray's Leesee vs. Hobo- 
ken Land and Im. Co., 18 How., U. 8., 272; Cooley on Tax., 
266.)” 


The foregoing cases, it is true, are cases of taxation for local 
improvements, and while it is conceded upon the other side 


that in such cases notice or an opportunity to be heard is 
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is indispensable to constitute due process of law, yet it is 
denied that this rule extends to cases of taxation for general 
purposes or for purposes of revenue. There is nothing In 
these cases, or other cases of the same class, some of which 
will be cited further on, which sustains any such distinction. 
Nor is there anything in the nature of either of these two 
classes of cases which cives color or sanction to such a dis- 
tinction. In all legal aspects the two classes are the same. 
They both arise from the exercise of the same power—the 
power of taxation. ‘The effect of the exercise of this power 


| 
' 


upon private property is the same in the one class as in the 
other—the effect is to take private property for public use. 
[t is true that the use in the one case differs from the use In 
the other, but upon what rational ground can it be held that 
private property cannot be taken, without affordtng to the 
Owner an opportunity to be heard, for one kind of publie 
use, but may be taken without such opportunity to be heard 
for another kind of public use? The object of the prohibi- 
tion against depriving any person of his property without 
due process of law is to make him secure in its possession 
and enjoyment against arbitrary spoliation. The prohibi- 
tion is designed for his security and protection in all cases, 
and is an indispensable provision in the organic law of all 
free States or bodies politic. Such security and protection 
are unaffected by the nature of the purpose for which his 
property is taken; or, if it is, then this boasted guaranty is 
in part, at least, a hollow mockery, a delusion, and a snare 
This ought not to be and cannot be true. if it be true then 
it may be said, in the language of Chief Justice Marshall in 
respect to the Federal Constitution,in the case of McCulloch 
against Maryland, the Fourteenth Amendment to the Federal 
18 
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Constitution “is a splendid bauble.” As Mr. Justice McKee 
says in the case last cited: 

“This constitutional guaranty is not confined to judicial 
proceedings, but extends to every case in which a citizen may 
be deprived of life, liberty, or property, whether the proceed- 
ing be judicial, administrative, or executive in its nature.” 

In a late case decided by the supreme court of California 
it was held, in harmony with the foregoing declaration of 
Mr. Justice McKee, that an opportunity to be heard is an 
indispensable factor in due process of law in cases of taxa- 
tion for purposes of revenue. The case has not yet been 
reported, but I have filed a certified copy of the opinion with 
the clerk of this court. So much of the opinion, however, 
as relates to this question is quoted further on. 

The action was brought by The People, etc., against The 
Pittsburg Railroad Company to recover taxes—State and 
county—for the fiscal year 1880-1. ‘The assessment declared 


on was made after the Board of Equalization had adjourned 


sine die, and was made under the provisions of Section 9 of 


the act of April 18, 1874 (Statutes of Cal., 1873-’4, p. 477), 


which reads as follows: 


“The assessor may, at any time prior to the fourth Mon- 
day in October in each year, specially assess any property 
which m: iy have been omitted and which shall not ‘be entered 
upon the regular assessment roll; and, if he make any such 
speci: al assessment, he shall forthwith deliver a copy thereof 
to the tax-collector and the original to the auditor, who shall 
charge the tax-collector with the amountof taxes due thereon: 
and all such special assessments shall be as valid and shall 
have the same force and effect as regular assessments.” 


This section affords the tax-payer no notice or an oppor- 
tunity to be heard, and the court, for that reason, held it to 


be unconstitutional. The court said: 
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“The action is to recover city and county and State taxes 
for the fiscal year 1880-’1, as entered upon the ‘Supplemental 
Tax-roll’ under the act of April 18, 1874.” (Stats. 1873-4, p. 
477.) 

“The assessment was made after the Board of Equaliza- 
tion had finally adjourned, and under the ninth section of 
the act above cited. 

“The constitution of the State contemplates first, assess- 
ment by the assessor; second, action by the County Board 
of Equalization; third, action by the State Board of Equal- 
ization. Under section 9 of Article XIII the tax-payer is 
entitled to notice of the meetings of the county board at 
which his taxes may be increased. But the 9th section of 
the act of 1874 attempts to provide for an assessment by 
the assessor (of the city and county of San Francisco), which 
is arbitrary and absolute, without the possibility of equal- 
ization by the Board of Supervisors, as it provides for an 
assessment to be made after the time within which the board 
ean act. The Legislature has no power thus to deprive the 
citizen of an opportunity of appearing before the board for 
the purpose of contesting the amount assessed against him. 
The 9th section is violative both of the constitution of the 
State and of the Fourteenth amendment of the Constitution 
of the United States.” 


This case establishes in California the doctrine for which 
I contend, that in cases of taxation for revenue, as well as 
in cases of taxation for local improvements, an opportunity 
to be heard is an indispensable element in due process of 
law. 

Of course there are certain kinds of taxes to which this 
rule does not apply, because its application would be of no 
service to the tax-payer. Of this class are specific taxes, 
such as poll-taxes, taxes on trades and occupations and on 
certain kinds of business, not based on the amount or vol- 
ume of business transacted. ‘These taxes are fixed in amount 
by the law, and no judicial inquiry is necessary in order to 


ascertain the amount of the tax to be paid in such cases, 


140 DUE PROCESS. [ Point VITT. 


The tax-payer is notified and informed by the law itself of all 
that he need to know for his security and protection against 
illegal exactions; but where the taxes are levied upon the ad 
valorem principlea judicial inquiry and investigation becomes 
necessary to ascertain and determine the ownership and value 
of the property, both of which are open to contest by the tax- 
payer, and it is indispensable to his security and protection 
against spoliation that he should have an opportunity to be 
heard as to his ownership of the property and as to its value. 
In such cases the inquiry is judicial, because the result 
depends upon evidence pro and con; and I have yet to learn 
that there is any case arising under the laws of any State or 
of the United States which involves judicial ifivestigation in 
which the party affected thereby is not entitled to be heard, 
or, at least, entitled to an opportunity to be heard. This 
distinction, In respect to notice between these two kinds 
of taxes, is very clearly drawn and stated by this court in 
the case of Hagar vs. Reclamation District No. 108 (111 U.S., 
701). That case, as I read it, sustains the doctrine for 
which I contend—that, in respect to taxes on property levied 
upon the ad valorem principle, an opportunity to be heard 
on the part of the tax-payer is an indispensable factor in due 
process of law. If such is not the true reading of that case, 
why did the court indulge in a long discussion of the facts 
for the purpose of showing that Hagar had had his day in 
court? ‘This discussion would not have been had had the 
court been of the opinion that he was not entitled to be 
heard at all. 

The same is true of the Kentucky Railroad Tax Cases 
recently decided. They were actions for the collection of 


taxes levied Ol property for the purposes of revenue, It 
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was contended on the part of the railroad companies that 
the laws of Kentucky afforded them no opportunity to be 
heard in respect to the amount and value of their property. 
This court did not answer this contention by declaring that 
an opportunity to be heard in such a case is not a necessary 
element in due process of law; but, on the contrary, assumed 
that it was, and proceeded to show that, contrary to their 
contention, the laws in question did afford them an oppor- 
tunity to be heard. 

In none of the cases in relation to assessments for local 
improvements, so far as 1 am advised, has the necessity for 
notice to the tax-payer been confined to such cases ; on the 
contrary, the language and reasoning of the judges has been 
general and broad enough to cover as well all assessments 
of whatsoever kind. In the case of 7homas vs. Gain (35 


Mich.., 164) Mr. Ch. J. Cooley said : 


“The principle of the statute being thus found to be un- 
sound it does not become necessary to consider details; but 
as new legislation will probably be procured it seems proper 
to declare in this case that parties whose property is to be 
taken under summary tax proceedings are entitled as of 
right to be heard at some stage in the proceedings before 
the tax shall become an established charge against them or 
their property. It was said by Agnew, J.,in Philadelphia vs. 
Miller, 49 Penn. St., 440, 448, that ‘notice, or at least the means 
of knowledge, is an essential element of every just proceeding 
which affects rights of persons or property.’ The principle 
was recognized by this court in Butler v. Supervisors of Saginaw, 
26 Mich., 22. In England, until appeals were given from 
sewer assessments, it was held that the party taxed might sue 
the officer in trespass or replevin for a levy on his property, 
and ini that suit might defeat the assessment if he could 
show that he was not benefited, as the commissioners had 
adjudged. In this country we do not allow the justice of 
an assessment to be inquired into in a suit to charge the 
officers with a personal liability ; but it follows legitimately 
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from this that parties taxed must have an opportunity to be 
heard regularly at some stage in the proceedings. Their 
rights are not to be concluded by proceedings which are 
wholly CX parte.” 
To the same effect are the following cases: 

Brown vs. City of Denver, 7 Col., BO5. 

Campbell VS. Twigqins, 83 Ind., 473. 

Gatch vs. Des Moines, 63 lowa, 718. 

Patten vs. Green, 13 Cal., 329. 

State vs. Diake, 33 N. J., 194. 

Darling vs. Gunn, 50 IIL, 424. 

Philad lphia vs. Miller, 49 Penn. St., 448. 


The claim that notice to the tax-payer Is not required by 
due process of law, when the power of taxation is exercised 
for the purposes of revenue, is opposed by the universal 
usage and custom of the country. In all revenue laws, so 
far as Iam advised, it has been the universal practice in 
this country to provide an opportunity for the tax-payer to 
be heard, at some stage of the proceedings, before the tax 
has become a final change against him or his estate. (See 
note to Hagar vs. Reclamation District No. (108,111 U.S., 713.) 
This practice, if not conclusive, bears strong testimony in 
support of the doctrine for which I contend. There is 
nothing contrary to these views in State Railroad Tax Cases, 
(92 U.S.,) or the case of Hagar vs. Reclamation District No. 108: 
(111 U.S.,) or in the Kentucky Railroad Tax Cases recently de- 
cided. In the first and last of these cases the law under 
which they arose prescribed a day certain on which the 
assessors were to meet for the purpose of assessing the rail- 


roads in question. The law also designated a particular 


place where the assessors were to meet for that purpose. In 
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the second and last of said cases the tax in question could 
only be collected by an action at law, in which the defend- 
ant would have an opportunity for a full defense. In all 
three of these cases it was held that the law afforded all the 
notice required by the constitutional guaranty of due pro- 
cess of law. With these decisions no fault is found; on the 
contrary, I agree that they are consistent with the constitu- 
tional requirement of due process of law as applied to 
cases of taxation, but the case at bar is readily distin- 
guishable from these cases. The law of California in 
relation to the assessment of railroads operated in more than 
one county does not fix a day certain on which the board 
of assessors are to meet for the purpose of making their assess- 
ment. On the contrary, the language of the law is that they 
shall make their assessment on or before a certain day, and, 
although the law requires them to meet on the second Mon- 
day of each month of the year, vet it also authorizes them to 
hold special meetings at the call of the chairman of the board. 
Their assessments, therefore, may be made at a regular ses- 
sion or special meeting, as they may be advised, of which 
special meetings the law affords no notice toany one. Thus 
the day at which the assessment will be made is not made 
known to the tax-payer, but is left doubtful and uncertain 
and subject to the mere will or caprice of the Board of As- 
sessors. Again, the law of California does not provide that 
the tax in such case shall be collected by an action at law 
only ; on the contrary, it provides that they may be collected 
by a forced sale of the property by the tax collector of the 
county in which it is situated. It is true that the law places 
it in the discretion of the controller of State to direct the tax 


collector, after having once offered the property for sale, to 
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withdraw it and bring an action for the recovery of the tax. 
This the controller can do or not as he pleases, and, if he 
does not do it, the tax-payer is not allowed any opportunity 
to contest the validity of the tax ; so the tax does not become 
a final charge against the tax-payer or his estate, as was the 


case in the Kentucky cases, and also in the Hagar case, after 


action brought and judgment obtained, but it becomes final 
in advance of any action that may be brought. The assess- 
ment, when made, is declared to have the force and effect of : 7 | 
a judgment and execution against the property of the tax- 

| 


payer, and may be sold under it as under a judgment and 


execution without any suit at law. These conditions found | 
in the California law, it is submitted, clearly distinguish this 


“ase from those above referred to. 


—————— 


Ix. 


The Constitution of California, in Relation to the Taxation of the 
Property of quasi Public Corporations, was not Adopted in 
the exercise of the power to Alter or Repeal general laws 
under which Corporations are formed Reserved to the States; 
but if it be held otherwise, then that the State cannot, under 
the Pretence of Exercising such Reserved Power, Deprive 
such Corporations, in Respect to their Property, of the Pro- 
tection Afforded by the Guaranties of the Federal Constitu- 
tion. 


The claim made on the part of plaintiff in error, that the 
discriminations in question can be sustained as an exercise of 


the reserved power of the Legislature to alter or repeal all 


general laws in relation to corporations, is far fetched, and 


in all respects untenable. 
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Both the old and the new constitution of California pro- 
vide that corporations, other than municipal, shall not be 
created by special ‘act, but may be formed ‘under general 
laws, which general laws may be altered or repealed. 

[ have never been able to discover any power in the last 
clause, in relation to alteration or repeal, which the Legisla- 
ture would not have possessed had such clause been omitted. 
In view of the construction which has been put upon it by 
the courts, I can understand that, where corporations may 
be created by special acts, such a clause invests in the Legis- 
lature a power which otherwise they might not possess. 
But where special legislation is forbidden and corporations 
cannot be created at all, but may be formed under general 
laws, | am unable to see any need for such a reservation, or 
how, by such a reservation, the power of the Legislature over 
corporations is in any respect increased or enlarged. I 
have always supposed that, by virtue of their power to make 
laws alone, the Legislature possessed the power to amend 
or repeal all general laws, and I am not aware that there is, 
or ever has been, any exception to this rule. The effect of 
the exercise of such power upon persons who have acquired 
rights and property, under the law amended or repealed, is 
easily ascertained by reference to any work on statutes. 

Does an express reservation of this power, as to certain 
general laws, give the Legislature any other or greater con- 
trol over such designated general laws than it has over any 
other class of general laws, and does an amendment or re- 
peal of such designated general laws have any wider or more 
destructive effect upon rights and property acquired under 
them than would follow an amendment or repeal in otber 
cases? I am unable to perceive how an amendment or 
19 
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repeal could have any wider scope or reach further in the 
former than in the latter case. 

Yet there seems to be an impression with the bench and 
bar that there is a vast reservoir of power concealed in this 
reservation clause which, if recklessly tapped by the Legis- 


lature, would bring upon the rights and property of corpo- 


rations disasters which would not flow from an exercise of 


the general power of amendment or repeal in other cases. 
But, for the purposes of the present case, it is not necessary 
to pursue this matter further. It may be safely conceded 
that this reserved power is all that it is claimed to be. 

In support of the plaintiff’s contention, itis argued that 
in passing the act of 1861, under which railroad corpora- 
tions which were in existence at the time of the adoption 
of the new constitution in 1879 were formed, the State, by 
its Legislature, might have provided any system of taxation 
for them that it thought proper, and that, in the exercise 
of the reserved power of alteration, it could, at any time 
afterwards, have provided such a system as the one in ques- 
tion, as a condition precedent to their further existence, and 
that this has been done by the adoption of the new consti- 
tution. 

There are two answers to this argument, either of which 


is conclusive. 


First. The Constitution of California is divided into arti- 
cles, and each article is divided into sections. 

The first article contains a declaration of rights. The 
second treats of the right of suffrage. The third deals with 


the distribution of powers; and so on until we come to the 


twelfth, which treats of corporations. It contains twenty- 
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four sections regulating and providing for the regulation of 
corporations. 

Under this article not a word is said about the future ex- 
istence of existing corporations, and no conditions are an- 
nexed to their continued existence. No change is made 
which affects any of the provisions of the act of 1861 1a re- 
lation to railroad corporations, except as to the exercise of 
the power of eminent domain, which is immaterial to the 
present purpose. This article creates no conflict between 
itself and that act except in the particular mentioned. Not 
a word is said upon the subject of taxation. 

Next comes Article XIII. It treats solely of “ Revenue 
and Taxation.” Such is the title to the article. Nowhere 
in the article do we find any conditions imposed upon the 
continued existence of railroad corporations. | 

It provides a scheme for the taxation of their property, 
but it is not provided that they must submit to and accept 
that scheme or suffer decapitation; nor is there anywhere 
in the Constitution any provision looking to any such result. 
On the contrary, the first section of Article XXII declares 
that all laws in force at the adoption of the Constitution, not 
inconsistent therewith, shall remain in full force until altered 
or repealed by the Legislature. As already remarked, there 
is no inconsistency between the railroad act of 1861 and any 
provisions contained in the Constitution, except in relation 
to proceedings to be taken in the exercise of the power of 
eminent domain. 

From this arrangement of the several subjects with which 
the Constitution deals, and from these express provisions, it 
is obvious that the framers of that instrument did not sup- 


pose they were exercising this reserved power when they 
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were dealing with the subject of revenue and taxation. All 
changes which they desire to make in the law of corpora- 
tions, naturally and logically, they would have inserted in 
the Article AII, which, as already stated, is exclusively de- aii 
voted to that subject. This reserved power is liable to abuse. 
and whoever asserts that it has been put to use should fur- 
nish testimony of the most satisfactory and conclusive na- 
ture. The fact of its use should be too apparent to require 
for its development a resort to doubtful inference or inge- 


nlous argument. 


Next. This reserved power, however far-reaching it may 
be, cannot be so wielded as to deprive any person or persons 
of the protection afforded to them or their property by any 
of the guaranties of the Federal Constitution. 

Under the English constitution the power of creating cor- eee” 
porations is vested in the Crown. By letters patent the king “T. 
creates them, and as such letters issue “of his special grace, 
certain. knowledge and mere motion” he may annex such 
restrictions and conditions, consistent with the constitution and 
laws of England, as he may think proper; but they must all 
be contained in the charter, for the charter having been is- 
sued according to the laws of England, the king loses all 
control over it. 

Such conditions cannot be repugnant to the laws of Eng- 
land, for if they be, the charter is void. Thus he cannot 


reserve the right to remove members without cause or legal 


process, because it isa maxim of English law that no man 


ought to answer for his freehold, franchises, or other thing 


without original writ secundum legem terre; nor can he re- 


serve the right to remove all the members of the corpora- 


tion, with or without cause, for that would render the 
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charter void. It being in the option of the King to create 
franchises, the law always considers them, when created, as 
raised for the benefit of the public, and annexes to them 
such a degree of permanency as will best subserve the pub- 
lic interest. The corporation being created, the rights, 
liberties, immunities, privileges, and franchises vested in it 
become estates, and cannot in any respect be disturbed or 
taken away except by due process of law. (The King vs. 
Amery, 2 Durnford & East, 515; The King vs. Pasmore, 3 Id., 
179.) 

Even the King of England cannot violate the constitution 
and laws of England, nor can he acquire power to violate 
them under the pretext of a condition to a charter. What- 
ever the constitution and laws of England allow him to do 
he may reserve the power to do, but beyond this he ean- 
not go. 

But the theory of the English constitution is that Par- 
liament is omnipotent, and hence it has been held in Eng- 
land that the charter of a corporation may be repealed; or, 
in other words, that the corporation may be dissolved by 
an act of Parliament without the intervention of the courts. 
Yet the exercise of this power, so arbitrary and so repug- 
nant to everybody’s sense of natural right, has only twice 
found a place in English history—one being the suppression 
of the Order of Templars in the time of Edward II, and the 
other being the suppression of the religious houses in the 
time of Henry VIII. 

When, in 1783, it was proposed by act of Parliament to 
remodel the charter of the East India Company, the measure 
was strenuously opposed by Mr. Pitt and Lord Thurlow. 


The latter denounced the measure as being not only a 
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violation of the charter of the company, but a violation 
of the constitution of England. He characterized it as 
‘an atrocious violation of private property, which cut every 
Englishman to the bone.” (Angell & Ames on Corporations, 
sec. 767.) 

A similar view of the nature of such a meusure was taken 
in France, in 1786, in the discussion which arose on the 
new charter then recently granted to the French East India 
Company. ‘Those opposed to the charter denied the legal 
existence of the company, on the ground that the king had 
been surprised into making the grant; that the grant had 
not been perfected by the issuing of letters patent, nor duly 
registered by the Parliaments, and that it might, therefore, 
be lawfully suppressed, and ought to be, as an illegal grant 
of exclusive privileges, contrary to the true principles of 
commercial philosophy. On the part of the company it 
was contended that their grant was irrevocable; that it was 
but a renewal and confirmation of the charter of the old 
company, which had been suspended in 1769, in consequence 
of the immense losses of capital sustained in the calamitous 
war of 1756 (but which suspension was, at the time, sol- 
emnly protested against by the Parliament of Paris as ille- 
gal); that their new grant might still be perfected by 
letters patent, which the faith of the king was pledged to 
issue, and that the privileges thus granted to them were 
irrevocably vested as a right of property, of which they 
could not be deprived by any authority in the kingdom. Such 
were the contentions upon both sides, but they both agreed 
that, if the charter had regularly issued according to the 
forms of the French law, it was irrevocable, unless for- 


feited by non-user or misuser. (4 Wheaton, 7183—note.) 


Point LX. | POWER TO ALTER, ETC. 151 


Omnipotence is not included in the powers which are pos- 
sessed by legislative bodies in America. As remarked by 
Mr. Justice Miller, in the case of the Loan Association vs. 
Topeka (20 Wall., 662), “the theory of our government, 
State and National, is opposed to the deposit of unlimited 
power anywhere.” 

The power to destroy or annul the charter of a private 
corporation did not exist in Congress or Legislatures—at 
least until this reserved power came into use. Prior to that 
time the only powers which they had over charters were 
such as, under the English constitution, were vested in the 
Crown. As the king could grant charters, so could they. 
As he could annex to the grant and include in the letters 
patent such conditions, consistent with the law of the land, as 
he saw proper, so could they; but, as he could not violate 
the constitution and laws of England, or acquire the power 
to do so by a reservation, neither could they. As he could 
not by a reservation acquire the power to take private prop- 
erty or impair vested rights—a power which can be exer- 
cised only by due process of law—neither could they. As 
he could not, after having made the grant, alter it or impose 
new conditions, neither could they. As he could not revoke 
the grant or repossess himself of the franchises, except by 
judicial proceedings and for misuser or non-user, neither 
could they. That such was the case was first decided in 
1860, in Wales vs. Stetson (2 Mass., 146), and again in 1819, 
by this Court, in the Dartmouth College case, the ground 
of the decision being that the charters of private corpora- 
tions are contracts, and cannot, therefore, be impaired by law. 

In course of time this doctrine came to be considered as 
of mischievous tendency as favoring the growth of monopoly. 
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The mischief, however, if any, did not flow from the doc- 
trine announced in that case, for that was just and consist- 
ent with the fundamental principles of American constitu- 
tional law. The threatened mischief had its source in the 


vareless and improvident manner in which charters had 


been and were being granted. Instead of guarding against 


monopoly, and perhaps other evils, by inserting in the char- ys 
ters such restrictions and conditions as would have prevented 4 
the results complained of, legislatures were in the practice 
of granting franchises with few, if any, restrictions or condl- 


tions. They were not cautious or provident in making their 
contracts, and when they found that they had made a bad 
contract they began to grumble because they did not possess 
the power to remake it or remodel it, so as to render it more 
favorable to the interests of the public. At last the brilliant 
idea occurred to them of inserting in the charter, or ina 
general law, or in the Constitution, a clause reserving the 
power to alter, change, and annul such contracts at their 
pleasure. 

What has been said points out the boundaries beyond 
which this reserved power cannot reach. In framing gene- 
ral laws for the organization of corporations, the State can 
insert no provisions which are not consistent with the Con- 


stitution of the United States, and by parity of reason they 


‘annot do so afterwards in the exercise of this reserved 


power. 
The power to amend cannot be greater than the power to 


make. 


Neither in framing nor in amending such laws can a 


State deny to any corporation any right or immunity which 


it derives from the Constitution of the United States. 
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It cannot deny such corporation the right to enter the 
courts of the State, or of the United States, for the enforce- 
ment of its rights and the redress of its wrongs. It cannot 
take the property of such corporation for public use without 
compensation. 

It cannot deprive such corporation of its property with- 
out due process, nor deny to it the equal protection of the 
laws. These principles are self-evident. To deny them is 
to hold that the States have the power, by their constitu- 
tions and laws, to overturn the Constitution of the United 
States. 

The States may now do in respect to corporations just 
what it was held in the Dartmouth College case they could 
not do. They may change the contract which constitutes 
the charter of the corporation. They may modify or take 
back the franchises and privileges which they have granted. 

They may annex to such franchises new conditions of pos- 
session and enjoyment, provided such conditions are not 
repugnant to the Constitution, treaties, and laws of the 
United States. Further than this they cannot go. In re- 
spect to contracts made and rights of property acquired—in 
respect to the enforcement of such contracts and the posses- 
sion and enjoyment of such property, such corporations are, 
equally with'natural persons, protected by the Constitution 
of the United States. 

These conclusions are fully sustained by the decisions of 
this Court. 

In 1870 the Legislature of the State of Wisconsin passed 
a statute to the following effect: 

“It shall not be lawful for any fire insurance company, 
association, or partnership incorporated by or organized 
20 
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under the laws of any other State of the United States or 
foreign government for any of the purposes specified in this 
act, directly or indirectly, to take risks or transact any busi- 
ness of insurance in this State, unless possessed of the 
amount of actual capital required of similar companies 
formed under the provisions of this act; and any such com- 
pany desiring to transact any such business as aforesaid by 
any agent or agents in this State shall first appoint an at- 
torney in this State, on whom process of law may be served 
containing an agree ment that such conipany will not remove the 
suit for trial into the United States circuit court or Federal 
courts, and file in the office of the secre tary of State a written in- 
strument, duly signed and sealed, certifying such appointment, 
which shall continue until another is substituted.” 


This statute being in force, the Home Insurance Com- 
pany, a corporation formed under, the laws of the State of 
New York, being desirous of engaging in business in the 
State of Wisconsin, established an agency there, and in 
compliance with the provisions of said statute filed in the 
office of the secretary of State of Wisconsin an appoint- 
ment of H.S. Durand as their agent in it, on whom pro- 
cess might be served. This power of attorney contained the 
following ciause: 

“And said company agrees that suits commenced in the 
State courts of Wisconsin shall not be removed by the acts 
of said company into the United States circuit or Federal 
courts. 


Being thus established in the State, the company issued 


a policy of insurance, and a loss having occurred under it, 
an action thereon was brought against the company in one 
of the State courts. The company entered an appearance, 
and moved that the action be transferred for trial to the 
circuit court of the United States, pursuant to the provis- 


ions of the twelfth section of the Federal Judiciary act of 


. 
» 
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1789. The section under which the company demanded 


the removal is as follows: 


“If a suit be commenced in any State court * * * 
by a citizen of the State in which the suit is brought against 
a citizen of another State, * * * and the defendant 
shall at the time of entering his appearance in such State 
court file a petition for the removal of the cause for trial 
into the next circuit court to be held in the district where 
the suit is pending, * * * and offer good and sufficient 
surety for his entering in such court on the first day of its 
session copies of said process against him, and also for his 
there appearing, * * it shall then be the duty of the 
State court to accept the surety and proceed no further in 
the cause.” 


The court denied the motion for a removal. The case was 
tried and a judgment against the defendant was rendered. 
The company. appealed to the supreme court of the State, 
which affirmed the judgment, holding that the statute of 
the State and the agreement of the company under it were 
not repugnant to that clause of the Constitution of the United 
States which declares “that the Constitution of the United 
States and the laws made by Congress in pursuance thereof 


ss 
. 


shall be the supreme law of the land,” and they were, there- 
fore, binding upon the company. 

Not satisfied with this solution of the question, the com- 
pany brought the case to this Court. This Court, in an elab- 
orate and well-considered opinion, delivered by Mr. Justice 
Hunt, reversed the judgment of the supreme court of Wis- 
consin, holding that the statute and agreement in question 
were repugnant to that clause of the Federal Constitution 
which declares the Constitution of the United States and the 
laws made in pursuance thereof the supreme law of the land. 


The points decided were: 
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‘1st. The Constitution of the United States secures to 
citizens of another State than that in which the suit is 
brought an absolute right to remove their cases into the 
Federal courts, Upon compliance with the terms of the act 
of 1789. 

2d. The statute of Wisconsin is an obstruction to this 
right, 1S repugnant to the Constitution of the United States 
and the laws in pursuance thereof, and is illegal and void 

‘3d. The agreement of the Insurance COMMpPany derives no 
support from an unconstitutional statute, and is void as it would 


be had no such statute been passed.” Insurance Company VS. 
Morse (20 Wallace, $45.) 

The question involved in that case differs from the ques- 
tion under consideration in circumstance, but not in princi- 
ple. The solution of each turns upon the power of a State 
to set aside the Federal Constitution. 

If we look to the comparative merits of the two questions, 
the question under discussion must be coneeded to be of 
vastly the most importance. Whether a citizen is entitled, 
under the Federal Constitution, to have his contracts, or his 
rights and liablilities under babes, ee and determined 
in the Federal courts instead of the State courts, is a ques- 
tion of minor importance to the question whether he shal! 
be allowed at all, in either forum, to invoke the protection of 
the ’ederal Constitution against a violation of his rights 
under it. The former merely involves a choice of forums, 
the other involves a principle—the right to appeal at all, in 


any forum, to the protection which the Feds ral Constitution 
professes to afford him in a matter of vital importance. 
In the Case of the Commonwealth Vs. ssex Co. (13 Gray, 


953), Chief Justice Shaw said: 
“Does this come within the power of the legislature to 


amend or alter? 
™ It seems to us that this power must have SOT lamat, though 
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it is difficult to define it. Suppose an authority has been 
given by law to a railroad corporation to purchase a lot of 
land for purposes connected with its business, and they pur- 
chase such lot from a third person, could the Legislature 
prohibit the company from holding it? If so, in whom 
would it vest; or could the Legislature direct it to revest in 
the grantor, or escheat to the public, or how otherwise ? 

~ Suppose ad manulacturing company, licorporated, Is au- 
; thorized to erect a dam and flow a tract of meadow, and the 
owners claim gross damages, which are assessed and paid, 
can the Legislature afterwards aiter the act of Incorporation : 
so as to give to such meadow owners future actual damages? 

ws Perhaps from these extreme cases—tfor extreme Cases are 
allowable to test a legal principle—the rule to be extracted 
is this: that where, under power In a charter, rights have been 
acquired and become vested. no amendment or alteration of the 
charter can take away the property or rights which become 
vested under a legitimate exercise of the powers granted.” 


In Tomlinson vs. Jessup (15 Wall., 454), Mr. Justice Field 
sold: 


“The object of the reservation, and of similar reservations 
in other charters, is LO prevent il grant of corporate rights and 
. privileges in a form which will prevent legislative interfer- 
> ence with their exercise, if the public interest should at any 
time require such interference. It is a provision intended 
to preserve to the State control over its contract with the cor- 
porators, which without that provision would be irrepeal- 
able, and protected from any measures affecting its obliga- 
ma 
“The reservation affects the entire relation between the 
State and the corporation, and places under legislative con- 
trol all rights, privileges, and immunities derived by its 
charter directly from the State.” 


In the case of Miller vs. The State (15 Wall., 478), Mr. 
Justice Clifford said: 


“ Power to legislate, founded upon such a reservation in 
a charter to a private corporation, is certainly not without 
limit, aud it may well be admitted that it cannot be exer- 
cised to take away or destroy rights acquired by such a charter, 
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corporation, and its franchises and immunities, derived directly 
from the State, were thus kept under its control. Rights and 
interests acquired by the company, not constituling a part of the 
contract of incorporation, stand upon (] diffe rent footing.” 


Section 2, Article XIX, of the constitution of California 
reads as follows: 


‘“ No corporation now existing, or hereafter formed under 
the laws of this State, shall, after the adoption of this con- 
stitution, employ, directly or indirectly, in any capacity, any 
Chinese or Mongolian. The Legislature shall pass such laws 
as may be necessary to enforce this provision.” 


Section 179 of the Penal Code reads as follows: 


“Section 179. Any corporation now existing, or hereafter 
to be formed under the laws of this State, that shall employ, 
directly or indirectly, in any capacity, any Chinese or Mon- 
golian, shall be guilty of a misdemeanor, and, upon convic- 
tion thereof, shall, for the first offense, be fined not less than 
five hundred dollars nor more than five thousand dollars, 
and upon the second conviction shall, in addition to said 
penalty, forfeit its charter and franchise, and all its corporate 
rights and privileges, and it shall be the duty of the attorney 
general to take the necessary steps to enforce such forfeiture.” 


These constitutional and statutory provisions were claimed 
to be repugnant to the Fourteenth Amendment in Parrott’s 
Chinese case in the circuit oourt of the United States for the 
district of California, Judges Sawyer and Hoffman presiding. 
In answer it was claimed on the part of the State that such 
provisions were permissible as an exercise of this reserved 
power. After tracing the history of this power, and review- 
ing the decisions of this and other courts as to its scope and 
limits, Judge Hoffman said : 

“These citations sufficiently indicate the nature, object, 
and, to a certain degree, the extent of the powers reserved 
in the clause in question, and although they do not define 


their limits in every direction, they lay down certain ne plus 
ultra boundaries which the Legislature may not pass. 


ae 


i 
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“Over all the rights, privileges, and immunities conferred 
by the chart r Upon the corporation, and which ar’ at rived 
from the charter, the Legislature has control. But, in the 
language of the Supreme Court, ‘the rights and interests ac- 
quired by the company, and nol constituting a part of the 
contract of corporation, stand Upon a different footing.’ 
(96 Otto, 499.) The right to use a corporate name and seal, 
the right under that name to sue and be sued, to acquire 
property, and to contract, are rights which owe their exist- 
ence to the charter. But when a contract has been made 
or property acquired by the lawful exercise of the granted 
inviolable, and the right of 


. ’ 


powers, the contract Is as prop- 
erty with everything inci 
the case of natura! persons 

“Tt is not mer ly the title to the property that 1s prot ected 


I 
} a4 | } } ; 
iental to tnat right as sacred, as 1n 


irom legislative connseation, bub that which o@ives value to 

all property—the right to its lawful use and enjoyment. 
és ee EO RS es ae a eS ian 
[It would be a ‘mockery, a delusion, and a snare, to say 


woa corporation ‘The title to the property you have law fully 
acquired Wwe may hot disturb. but we Inay pr scribe such 
conditions as to its use as will utterly destroy its beneficial 
value.” It need hardly be said that no reference is here In- 
tended to the power of the State to enact police laws: that 
is, laws to promote the health, safety, or morals of the pub- 
lic. To such laws corporations are alii nable LO the Ssahie 
extent as natura! pe rsons, and no further. 

“The law in question does not affect to be a police law. 
Its validity, if applied to natural persons, Was hot contended 
for at the bar. The authority LO pass if was sought to be 
derived exclusively from the reserved power over corpora- 
tions. It forbids the employment of Chinese. 

“Tf the power LO pass it exists, if might é qually as well have 
forbidden the employment of Irish, or Germans, or Ameri- 
cans, or persons of color; or it might have required the em- 
ployment of any of these classes of persons to the exclusion 
of the rest. It might, as avowed at the bar, have prescribed 
a rate of wages, hours of work, or other conditions destruc- 
tive of the profitable use of the corporate property. 

‘Such an exercise of legislative power can only be main- 
tained on the ground that stockholders of corporations have 
ho rights which the Legislature is bound to respect. Be- 
hind the artificia] or ideal being created by the statute and 
called a corporation are the corporators—natural persons— 
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who have conveyed their property to the corporation, or 
contributed to it their money, and received as evidence of 
their interest shares in its capital stock. The corporation, 
though it holds the title, is the trustee, agent, and repre- 
sentative of the shareholders, who are real owners: and it 
seems to me that their right to use and enjoy their property 
is as secure under constitutional guaranties as are the rights 
of private persons to the property they may own, 
“That the law in question, substantially and not merely 
theoretically, violates the constitutional rights of the owners 
of corporate property, can readily be shown. Already 
several corporations representing investments of great mag- 
nitude, submitting to its commands, have ceased their opera- 
tions. 

“Tt is probable that if the law be declared valid, many 
more will be forced to follow their example. ; 

“Tt applies to all corporations formed under the laws of 
the State. If its provisions be enforced, a bank or a rail- 
road company will lose the right to employ a Chinese inter- 
| preter to enable it to communicate with Chinese with whom 
XK it does business. 

“A hospital association would be unable to employ a 
Chinese servant to make known, or minister to, the wants 
of a Chinese patient; and even a society for the conversion 
of the heathen would not be allowed to employ a Chinese 
convert to interpret the Gospel to Chinese neophytes.” (6 
Sawyer, 308.) 


In keeping with this reasoning it was held by the Court 
that the constitutional and legislative provisions in question 
were repugnant to the Fourteenth Amendment and there- 
fore void. 

The ease of Detroit vs. Detroit and Howell Plank Road 


Company (43 Mich., 140) is a strong case in support of the 


position I am endeavoring tomaintain. The Legislature of 


Michigan, acting under this reserved power, passed an act 


requiring the company to remove its toll-gate without the 


limits of the city of Detroit. The effect was to deprive the 


company of two and a half miles of its road. The ques- 


2] 
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tion was whether that could be lawfully done under this 
reserved power. The Court held that it could not. The 
opinion of the Court was d livered by Mr. Justice Cooley, 
who, among other things, said: 


“There is no well-considered case in which it has been 
held that a legislature, under its power to amend a charter, 
might take from the corporation any of its substantial prop- 
erty or property rights. In some cases the power has been 
denied where the interest involved seemed insignificant. 
The Case of A lbany, i6., R. R. LO. VS. Browne ll { 24 N. |< 
o D,) 1s an) illustration. ft Wis there decided that. although 
the legislature might 
highways to cross their tracks, they could not subject the 
lands which the COTM panies had acquire d ior other PUPpPOses 
to the same burden, except 1n connection with the provision 
for compensation. ‘The decision was in accord with that in 
Commonwealth vs. Essex Co. (138 Gray, 239, 255) in which, 
while the power to alter, amend, or repeal the corporate 
franchises was sustained, it was at the same time declared 
that ‘no amendment or alteration of. the charter can take 
away the property or rights which have become vested un- 
der cl l oitimate CX! reise of the powers oranted. The “ale 
doct rine Is cleal L\ asserted 1n Railroad ( ompany Vs. Maine 
(YH | y S., 499), ana is assuni¢ d tO be unquestionable in the 


require railroad companies to suffer 


several opinions delivered in the Sinking Fund cases (99 
1). S.. 700). 

“But for the provision of the Constitution of the United 
state S which fc rbids impairing the obligation of contracts, 


. 


the power to al nd and rep al corporal charters would be 


ample without being expressly reserved. The reservation 
of the night leaves the St ite where any sovereignty would 


4 ) 


be if unrestrained by constitutional limitations and with 
the powers which it would then possess. It might, there- 
fore, do what it would be admissible ior any constitutional! 
government to do when not thus restrained, but it could 
not do what would be inconsistent with constitutional 
principl 8. And it cannot be ni cessary at this day to enter 
UpOl a discussion in denial of the right of the Government 
to take from either individuals or corporations any property 
which they may rightfully have acquired. In the most ar- 
bitrary times such an act Was recognized as pure tyranny, 


[- 
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and it has been forbidden in England ever since Magna 
Charta, and in this country always. It is immaterial in 
what way the property was lawfully acquired, whether by 
labor in the ordinary avocations of life, by gift or descent, 


or by making profitable use of a franchise granted by the 


’ State; it is enough that it has become private property, and 
it is then protected by the ‘law of the land.’ ” 
Such being the limits of this reserved power, it is clear 
. that, evel if it be held that the fourth Sé ction of Article XII] 
| of the constitution of California, so far as it relates to rail- 
road and other quasr public corporations, was adopted in 
the exercise of such power, it is nevertheless repugnant to 
the Fourteenth Amendment, and therefore void, if, as T have 
| endeavored to show, corporatians and tax laws are within 
the operation of that provision. 
I respectfully submit that the judgment should be af- 
firmed. 
me 


S. W. SANDERSON. 
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ARGUMENT OF CREED HAYMOND. 


The Central Pacific Railroad Company is One of the Means and 
Instrumentalities Selected and Employed by Congress to 
Carry into Operation the Powers Granted to the General Gov- 
ernment. A Tax upon its Franchise, upon its Right to Exist, 
is, within the Meaning of all the Authorities, a Tax upon 
the Means and Instrumentalities of the General Government. 
Without the Express Consent of Congress No State Can 
Impose Such a Tax. 


ACTS OF CONGRESS INVOLVED.* 


On the first of July, 1862, Congress, in the exercise of 
powers that are not now questioned, Passe d “An act to aid 
in the construction of a railroad and telegraph line from 
the Missouri river to the Pacific Ocean, and to secure to the 
Government the use of the same for postal, military, and 
other purposes.” (12 U.S. Stat., 489.) 

The first section of the act names a number of persons, 
and declares that they, “together with five Commission- 
ers, to be appointed by the Secretary of the Interior, 
and all persons who shall or may be associated with them 
and their successors, are hereby created and erected into 
a body corporate and politic, in deed and in law, by the 


*The Acts of Congress involved in the various cases against the S. P. R. 
R. Co. are in all material respects substantially the same as the case herein 
considered , and they ure cited in the answers of that company in the CASES 
referred to. 
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name style, and title of the “ Union Pacific Railroad Com- 
pany.” The company thus created is vested with the usual 
and customary powers of a corporation. ‘The corporation is 
then expressly authorized to construct and maintain a rail- 
road and telegraph line upon a given line between certain 
points named. The amount of the capital stock is next pre- 
scribed, and also certain rules and regulations for the gov- 
ernment of the corporation, the management of its affairs, 
and the transaction of its business. Provision is also made 
for the election of i board of directors and for thre appoint. 
ment of two additional directors by thre Pre sident of tia l nited 
State o, to act as directors Oil thre part of the Crovernment. The 
grants a right of way through the public 
lands, with the further right to take from the public lands 
adjacent to the line of the road materials of every deserip- 
tion for the construction of the road, concluding with a 
promise on the part of the United States that the Indian 
titles LO all lands falling under the Op ration of the act shall 
be ex tinguished ius rapidly iis May be. The third section 


second section 


grants to the company aiternate s ctions of land, on each 
side of said road, with certain reservations as to mineral 
lands and lands reserved, or otherwise disposed of, or to 
which pre-emption or homestead claims have attached. The 
fourth section provides, among other things, for the appoint- 
ment of three commissioners by the President, who are to 
examine the road from time to time, and to report to him 
as to the manner of its construction and the progress made 
therein, with a view to the issuing of patents for said lands, 
and that all vacancies occurring in said Board of Commis- 
sioners shall be filled by the President. The fifth section 
provides for the loaning of the credit of the Government, in 
the shape of bonds, and securing the payment thereof by a 
jirst lien upon the road and tel graph, together with all the 
rolling-stock and other property, and concludes with a pro- 
vision which has a most important bearing upon the ques- 
tion in hand, viz: “And on the refusal or failure of said 
company to redeem said bonds, or any part of them, when 
required to do so by the Seer tary of the Treasury, In ac- 
cordance with the provisions of this act, the said road, with 
all the rights, functions, immunities, and appurte nances thereunto 
be longing, and also all lands granted to the said Company by the 
United States, which, at the time of said default, shall remain in 
the own rship of the said company, MAY BE TAKEN POSSESSION 
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OF BY THE SECRETARY OF THE TREASURY, FOR THE USE AND 
BENEFIT OF THE UNITED STATES.” 

This provision is followed by another contained in the 
sixth section, which provides: “That the grants aforesaid 
are made upon condition that said Company shall pay said 
bonds at maturity, and shall keep said railroad and te leqraph lines 
in repair and use, and shal] at all times transmit dispatches 
over said te legraph line, and transport mails. troops, and muni- 
fiona of war. supplies, and public stores upon said railroad for 
the Crove rnment, whenever required to do SO by any Depart- 
ment thereof. and that the Government shall at all times have 
the pre fe rence in thre Hise of the same for all thie Purpose s afore said.” 
Power Lo consolidate with other companies named in the 
act is given in the sixteenth section. The right to connect 
with the road is given to other companies bv the fifteenth 
section. The President is authorized to establish a uniform 
width of track, so that the same cars can be run from the 
Missouri river to the Pacific Ocean, by the twelfth section. 
The seventeenth section provides that if said company shall 
fail to comply with the terms and conditions of the act, or 
to keep the road in repair and use for an unreasonable time, 
vy Congre 88 MAY pass ani act to insure the Sp edy completion 
of said roads and branches, or put the same in repair and 
use, and MAY DIRECT THE INCOME of said railroad and tele- 
graph line to be thereafter devoted to the use of the United 
States,” ete.; and further, that 1f said roads are not completed 
“ $0 a8 to form a continuous line from the Miss pth) 7 rive 4 lo thre 


, . ; ‘ . ' . 
navigabli waters of the Sacramento river, b\ the first day of 


July, 1876, said read, with all their rolling stock, fixtures, 
ete.. shall he forfeited to and he.taken posse ssion of by the United 
States.” The eighteenth section provides that when the net 
earnings of the road and telegraph shall have reached a cer- 
tain per centum upon their cost, “ Congress may reduce the 
rate of fares thereon. if unreasonable in amount, and Weay fir and 
establish the same by law, and may at any time, having due re- 
gard for thie rights of said compan Ss named herein, add lo. alte vs 
amend. or repeal this act.” Finally, by the last section. the 
company Is required to make annual reports as to certain 
matters therein mentioned to the secretary of the Treasury, 
for the obvious purpose of enabling the General Government 
to supervise and control the road and telegraph by legisla- 
tion and otherwise. (12 U.S. St. at Large, 48.) 
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Ture Paciric RAILROAD Acts COMPARED WITH THE AcT 
ESTABLISHING THE BANK OF THE UNITED STATES. 


In respect to this question of taxation, and In respect Lo 
the Union Pacific Railroad Company, the act of Congress In 
question is upon all fours with the act by which the Bank 
of the United States was ¢ stablished (2 U. S. st. at Large, 
266). The plan adopted by Congress for the purpose of es- 
tablishing the bank and securing its use to the Government 
as a financial agent is so similar to that adopted in the 
present case as to suggest that the former served as a model 
for the latter. As, in this instance, a corporation, with full 
banking powers, was created. The amount of its capital 
stock was fixed at thirty-five millions of dollars, of which 
sum the Government was to subscribe only one-fifth, or 
seven millions, leaving twenty-eight millions to be taken by 
private individuals. The affairs of the bank were to be 
managed by twenty-five directors, of whom twenty were to 
be elected by the stockholders and five LO be appointed by 
the President of the United States, by and with the advice 
and consent of the Senate. The powers of the directors and 
the business operations of the institution were defined and 
restricted.. Power was given, with certain restrictions, to 
establish branch institutions in the several States. The 
Secretary of the Treasury was authorized to call upon the 
bank for a statement of its affairs as often as once a week. 
lor the privileges and benefits conferred by the charter the 
president and directors of the bank were required to pay to 
the United States a bonus of one million and five hundred 
thousand dollars in three equal payments. And it was lastly 
provided that the books of the corporation should always 


be open to the Inspection of a committee of either house of 


Congress appointed for that purpose. 

Contrast these provisions with those of the railroad act, to 
which reference has been made, and it will appear that the in- 
terest of the Government in the bank was much less, and the 
powers over its management and affairs assumed by the Gov- 
ernment was much less sovereign than in the case of the rail- 
road. The interest of the Government inthe bank was but five 
millions of dollars; to the Pacific railroad and telegraph it has 
loaned sixty-three millions in bonds, and has made extensive 
grants of lands. As the Government shared in the manage- 
ment of the bank, through directors appointed by the Presi- 
dent, so does it share in the management of the Union Pacific 
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through the same means. <As the Government was author- 
ized Lo wateh the operations ot the bank, through commit- 
tees of Conere SS, and reports by the directors of the bank LO 
the Secretary of the Treasury, so has it watched the con- 
struction of the railroad and telegraph, through Commis- 
sioners appointed by the President, und so has it, and does it, 
Inspect the management and alfairs of the Pacific Railroad 
and telegraph, through annual reports made by the directors 
for a time to the Secretary of the Tr asury, but latterly to 
the Secretary of the Interior. As the Government reserved 
the power to control the loans and business operations of the 
bank by legislation, SO has it reserved the right to fix and 
establish by law fares and fire ights Upon the Pacific Railroad. 
The authority asserted over the bank was, therefore, in no 
respect greater than that asserted over the railroad: on the 
contrary, the authority asserted over the railroad is far greater 
In a most important particular. Nowhere in the aet by 
which the bank was established was any provision made for 
the forfeiture of its franchises, or for taking possession of its 
property by the Government and administering its affairs 
through other agencies, or the devotion of its income and 
resources to the use of the United States. Yet to the power 
Lo do all of these, which lie Upon the extreln verge of 2OV- 
ernmenta! power, have been reserved by the Government in 
the case of the Pacific railroad and telegraph. 

THE UNION PACIFIC RAILROAD COMPANY A NATIONAL 

CORPORATION 


[t is clear that the Union Pacific Railroad Company isa 
national corporation, created for the benefit and use of the 
General Government, in the conduct and management of 
its postal, military, and other allairs, and It has been SO de- 
cided. (U.P. R. R. Co. vs. Myers, Sup. Ct U.S., May 4, 1885.) 
Tue Centrat Paciric RAILROAD COMPANY bears substan- 
tially the same relation to the National Government as the 
Union Pacific Railroad Company. Thi re | ition of the Cen- 
tral Pacifie to the General Government difters from that of 
the Union Pacific in one respect only. The Central Pacific 
was not in the first Instance created a corporation by the 
General Government. lt had become il corporation under 
the laws of the State of California prior to the passage of the 
Pacific railroad act, but its powers were confined to theState 
of California. 
+)+) 
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3y the act of 1862 Congress conferred the same powers 
upon the Central Pacific which it conferred Upon the Union 
Pacific, annexing thereto the same conditions. Inthe ninth 
section of the act it is provided that— 

“The Central Pacific Railroad Company of California, a 
corporation existing under the laws of the State of ¢ ‘alifornia, 
is hereby guthorized to construct a railroad and telegraph 
line- from the Pacific coast, at or near San Francisco, or the 
navigable waters of the Sacramento, to the eastern boundary 
of ¢ ‘alifornia, upon the terms and conditions, in all r spects, as are 
contained in this act for the construction of said railroad and 
telegraph line first mentioned, and to meet and connect with 
the first-mentioned railroad and telegraph line on the eastern 
boundary of California.” 

Again, in the tenth section, it is further provided : 

“And the Central Pacific Railroad Company of ¢ ‘alifornia, 
after completing its road across the State, is authorized to 
continue the construction of said railroad and telegraph 
through the ‘Territories of the United States to the Missouri 
river, including the branch roads specified in this act, upen 
tlie routes hereinbefore and hereinafter indicated, on the terms 
and conditions provided in this act in relation to the said 
Union Pacific Railroad Company, until said roads shall meet 
and connect and the whole of said railroad and branches 
and telegraph is completed.” 

In section 16 of the act of Congress of July 2, 1864, it was 
provided that upon complying with certain conditions (all 
of which have been complied with) that the Central Pacific 
Railroad Company “shall enjoy all the rights, privileges, 
and benefits conferred by this act upon the Union Pacific 
Railroad Company.”* 


THE EXEMPTION CLAIMED. 


It has been claimed on behalf of the Central Pacific Rail- 
road Company—and with great plausibility—that by reason 
of the acts of Congress relating to it the General Government 
has converted it into a national corporation, and that in form 
as well as substance it bears the same relation to the Federal 


*Nore.—This admirable analysis of the acts of Congress relating to the 
Central Pacific Railroad Company is borrowed from Judge 8S. W. Sander- 
son. It has often since been used, both in arguments and opinions, without 
credit being given to its author. 
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Government and to the States as does the Union Pacific 


: Company. Itis also claimed that the State of California has 
assented to the adoption. That Congress had intended to and 

| supposed it had erected the Central Pacific Railroad Company 
into a national corporation is evident. Section 17 of the act 


of 1862 provides in direct terms fora forfeiture to the United 
State for non-performance of conditions of the property and 
franchises of that corporation: “Conditions can only be re- 
served to the feoffer, donor, or lessor and their heirs, but not 
toa stranger.” It would not be competent for Congress to 
provide for the forfeiture of the franchises of a State corpo- 
ration to the National Government for non- performance of 
conditions nor to provide for the entry of the United States 
for such conditions broken, for “he who enters for conditions 
broken shall be in of the Same estate he was before.” Wise- 
man vs. McNulty, 25 Cal., 239. 

Sut whether it be true or not that the Central Pacifie Rail- 
road Company has in form been made a Federal corporation 
I shal] not, at this point, stop to Inquire. The question 
whether it is or is not a Federal corporation is of minor im- 
portance. Corporation or ho corporation is not il factor in 


J the solution of the problem. 

THE CENTRAL PACIFIC RALLROAD COMPANY IS AN INSTRU- 
MENT OF THE GENERAL GOVERNMENT. 
| By the unquestioned act of Congress the Central Pacific 


Railroad Company has been selected as a means and instru- 
ment of the General Government to carry into execution the 
admitted powers of that government. ft was authorized to 
construct and operate a railroad and telegraph line upon the 
same “terms and conditions in all respects ” as the Union 


| Pacific. 
These “ terms and conditions ” constitute the test whether 
or not it has been made an instrument of the General Gov- 


ernment. It is useless at this point to speculate upon the 
reasons which led to the enactment of the law of 1862, or 
what were the purposes had in view, for Congress has declared 
the reason and purpose in the title of the act to be to “ secure 
to the Government the use” of a railroad from the Missouri 
River to the Pacific Ocean, sag for postal, military, and other 
purposes.” To effectuate that purpose (congress created a 
corporation known as the Union Pacific Railroad Company, 
and adopted the Central Pacific Railroad Company, and to 
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these corporations, upon the same terms and conditions, in- 
trusted the execution of its purposes, The two companies 
were charged by Congress with the speedy construction of 
the road and telegraph line. It was made their duty, when 
completed, to keep the same in repair and use, so that upon 
demand of the Government they could transmit its dis- 
patches over the telegraph line and transport its mails, 
troops, munitions of war, supplies, and publie stores upon 
the railroad. ‘To the end that these companies might bein 
condition to perform these great governmental functions, 
aids in lands were given, and bonds were loaned. That 
the Pacific Railroad Co’s might maintain and operate the 
vast machine intrusted to their care, and be ready at all 
times to give to the Government its aid in peace and in war, 
without too great a charge upon the public treasury, they 
were authorized to transact business for private parties, but 
were required at all times to subordinate such business to 
the public duties cast upon them. The Government “must 
at all times have the preference.” At all times both com- 
panies are subject to the orders of the General Govern- 
ment, and must, at its command, devote themselves to 
the performance of their governmental functions to the 
absolute exclusion of all other business. Not more abso- 
lute is the control of the General Government over the 
officer who commands its steam frigates than is its con- 
trol over the agents who constructed and who manage 
the trans-continental roads. The Government may, for 
the purposes of his creation, control every public and official 
action of a captain in the navy. All this may it do with 
these corporations ; it has assumed to do more—to control 
their relations with private parties and regulate the terms 
and conditions upon which they can transact their private 
affairs. Congress has employed these corporations as a means 
to carry its powers into execution. Can the State rovern- 
ments destroy either? This is one of the questions upon 
the solution of which depends the validity or invalidity of 
the State tax sought to be imposed upon the franchise, or 
the right to exist, of the Central Pacific Railroad Company. 


THE POWER TO SELECT IMPLIES THE POWER TO PRE- 
SERV E. 


The power to create implies the power to preserve. The 
power to destroy, if wielded by a different hand, is hostile to 
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and incompatible with the power to create and preserve. 
Where that repugnance exists, that authority which is su- 
preme must control, not vield to that over which it 1s 
supreme. “These propositions, as abstract truths,” says 
Chief Justice Marshall (4 Wheat., 426), “would, perhaps, 


' hever pe controverted.” 
Are these propositions applicable to the case in hand? 
Let us consider them separately, and in the order of inquiry 
! the first will be: 
| Hap CoNGRESS THE POWER TO SELECT THE CENTRAL Pa- 
CIFIC RAILROAD COMPANY AND CREATE IT AN AGENT OF THE 
GENERAL GOVERNMENT—TO MAKE IT ONE OF THE MEANS OR 
INSTRUMENTS FOR THE CONSTRUCTION OF A TRANS-CONTINEN- 
TAL RAILWAY AND TELEGRAPH, AND ONE OF THE MEANS OR 
INSTRUMENTALITIES BY WHICH THE USE OF THE SAME FOR 
POSTAL, MILITARY, AND OTHER PURPOSES COULD BE SECURED 
TO THE GOVERNMENT? 
At this late date no argument would seem to be neces- 
\ sary to maintain the proposition that Congress possesses 
- such powers. The Federal Constitution expressly confers 
| upon Congress the power, among others, to provide for the 


common defense and general welfare of the United States; 
' to establish post-roads ; to declare and carry on war, and to 
| make all laws which shall be necessary and proper for car- 
rying into execution the powers granted. With respect to 
the means by which the powers it confers are to be executed, 
the Constitution has been construed to allow Congress that 
discretion which will enable it to perform the high duties 
assigned in the manner most beneficial. After Congress 
has acted jt is not for the courts to determine whether 
the means selected are the best. possible. Such considera- 
tions are for Congress alone. If the end be legitimate; 1f it 
, be within the scope of the Constitution, then all means 
which are plainly adapted to that end, whether better ones 
could be found or not, may be constitutionally used by 
Congress. 


MeCulloch vs. Maryland, t Wheaton, 421. 


We have seen that the declared purpose of Congress in 
providing for the construction of the trans-continental rail- 
way and telegraph was to “ promote the public interest and 
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welfare by the construction of said railroad and telegraph 
line, and keeping the same in working order, and to secure ) 
to the Government at all times (but particularly in time of 
war) the use and benefits of the same for postal, military, 
and other purposes x Was the end a legitimate one ? Was 
it within the scope of the Constitution? In the progress of 
science railways have become mighty engines in the prose- 
cution of military enterprises. Indeed, their use may be 
said to have almost revolutionized the art of war. Notonly 
are they proper means if the end be war, but they are ad- 
mittedly necessary means without which no civilized nation 
would attempt to carry on warfare with another. This being 
so, then Congress would have the right to construct and to 
maintain them to subserve the public welfare. The power 
to construct and maintain necessarily includes the power to 
determine the mode and means of construction and main- 
tenance and to select the instruments to keep the same in 
working order. In making this determination Congress 
created a corporation to construct and maintain the eastern 
section, and adopted a corporation already in existence to 


construct and maintain the western section. As-to both see- : 
tions the object of Congress was the same. ‘To authorize = 
some person to construct the road and LO Impose upon 
the persons authorized the duty of keeping it In repair | 
and use, so that, whenever required, the “mails, troops, 
and munitions of war” of the Government could be 
transported over it. and, if necessary, LO the exclusion of 
all other traffic. This was the great purpose and object 
of the Government, and It} this purpose and obiect Con- 
gress found the constitutional authority to act in the 
premises. ‘The end was not to create one corporation nor 
to adopt another, but was to create agents, or instrumentali- 
ties and means through which the governmental function 
involved could be exert ised. lt creat d Oli corporation and j 


made it such an instrument or agent. It found another 
corporation in existence and made it the means by which 
the power should, in part, be executed. Congress seized 
upon a. State corporation and made it the instrument to 
execute its will. Congress by law gave it the right of way 
over the public lands ; the right to contract debts and se- 
cure them by mortgage; the right to take and hold prop- 
erty ; the right to build railroads in the Territories of the 
United States; the right to make contracts; the right to main- 
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tain ferries over navigable waters; the right to consolidate 
with other corporations, and to adopt and use thereafter a 
corporate name, and to enjoy all the rights, privileges, and 
benefit: conferred upon the Union Pacific. Congress, by 
law, made it the duty of the Central Pacific Railroad Com- 
pany to keep the road and telegraph in repair and use; to 
transmit on demand, dispatches, mails, LrOOps, and muni- 
tions of war for the Government, and reserved the right LO 
regulate freights and fares—to enter for condition broken, 
and to alter, amend, and repeal. ‘These rights, privileges, 
powers, and duties, conferred and imposed, make the instru- 
inent to bear a wonderful resemblance to a Federal cOrpora- 
tion. In these times courts deal more with substance and 
less with form in construing laws, and when we remember 
that no particular form of words or mode of expression 1s 
necessary to the creation of a corporation, it is difficult to 
conceive that Congress intended less than the creation of a 
Federal corporation. But it is not the name which the in- 
strument bears, but the faculties with which it is endowed 
and the purposes for which it is used, which gives 1t Immu- 
nity. All the rights and privileges above enumerated, all 
the rights and privileges which the Union Pacifie enjoys, ure 
conferred upon the Central Pacifie by the Federal Govern- 
ment. That the Central Pacific Railroad Company is an 
agent of the Government precisely as the Union Pacific 
Company Is, to the same extent, and for the same purposes, 
is not an open question. Such is the judgment of the Su- 
preme Court of the United States. 


(Rarlroad Vs. Company Pi niston, LS Wallace, 2.) 


THE STATE CANNOT DESTROY THE AGENT SELECTED. 


No one has ever seriously questioned the power of Con- 
gress to enact the laws in question, and we may safely 
assume that Congress, “to promote the public interest and 
welfare * * * to secure to the Government at all times 
the use and benefit of the trans-continental road and tele- 
graph,” had the right to select the Central Pacific Railroad 
Company as an iInstrument—clothe it with the privileges 
and immunities given by law, and place it ia charge of the 
western section of that road and telegraph line. Can the 
State destroy this agent? No one would have the temerity 
to contend that a State could repeal the laws which give to 


mr mene ae Aspens 


; 
f 
{ 
i 


176 APPENDIX. 


the Central Pacific its character as a national agent. What- 
ever,Congress has the power to do the individual States 
have no right to undo. Its power to select an agent and 
place it in charge of the machinery of war, like its other 
leading governmental powers, is supreme or it would be 
nothing. As Mr. Pinckney aptly remarks (4 Wheat., 391) 

“A power to build up what another may pull down at pleas- 
ure Is a power wh se gr nage smile, but which ean do 
nothing else.” If the State cannot repeal the acts of Con- 
gress under which this corporation now exercises all its 
functions, it cannot by indirection accomplish the same 
purpose. This agent chosen by the Federal Government 
must continue to exist, enjoy its privileges and immunities, 
and perform its obligations so long as that government wills. 
A constitutional law enacted by Congress to carry into ex- 
ecution the powers vested in the General Government con- 
fers the privileges and immunities, and imposes the obliga- 
tions, and no State can in any manner retard, impede, 
burden or control the operation of that law. (McCulloch vs. 
Maryland, 4 W heat.. o16: Oshorn Vs. Bank of United States. {) 
W heat., 738; Weston vs. City of Charleston, 2 a 466.) 
This, says Chief Justice Marshall (4 Wheat., 436), is “ the 
unavoidable consequence of that supremacy whieh the Con- 
stitution bas declared.” And again | \p- 425): “A law sl 
lutely repugnant to another as entirely repe als that other : 

if express terms of repeal were used.” 


THE POWER TO TAX IS THE POWER TO DESTROY. 


The power of the State to tax the franchise—the right to 
exist—of the Central Pacific Railroad Company is incom- 
patible with the power of the Federal Government to adopt 
and use it as a governmental agent or instrument. 


THE EARLIEST ADJUDICATIONS UPON THE SUBJECT BY 
THE SUPREME COURT OF THE UNITED STATES. 


In expounding the relations which the means, instru- 
ments, and agencies of the General Government bear to the 
States, “a splendor of eloquence and strength of argument 
seldom, if ever, surpassed,” has been supplemented by judg- 
ments pronounced by the most illustrious of the line of great 
judges who have adorned the American bench. In the in- 
vestigation before us there are no strange waters to be 
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traversed nor new lands to be explored. ‘The courses have 
been laid, the paths marked, and if we but pursue them no 
mistake can be made. 

In MeCulloch vs. Maryland (4 Wheaton, 400), the defendant 
in crror, the state of Marvland, denied Lhe obligation of the 
law enacted bv the Legislature of the Union creating the 
Bank of the United States, and the plaintiff in error on his 
part contested the validity of an act which had been passed 
by the Legislature of “laryland, taxing the operations of the 
bank. The first question made in the cause was: Has Con- 
gress power Lo Incorporate il bank t This que stion the court 
answered in the athirmative. In discussing the question the 
nature of the General Government was inquired into, the 
conflicting powers of it and the State governments were 
brought, into view, and the supremacy of their respective 
laws, when they are in operation, settled, and it was sub- 
stantially held: 

l. That the General Government emanates from and its 
powers were granted by the people; that though its powers 
are limited it is supreme within its sphere of action, and its 
laws, when made in the pursuance of the Constitution, form 
the supreme law of the land. 

2. That there is nothing in the Constitution of the United 
States which excludes the use of incidental or implied 
powers. That if the end be legitimate and \\ ithin the scope 
of the Constitution all the means which are appropriate, 
which are plainly adapted LO that end. and which are not 
prohibited, may be employed to carry it into effect. 

2. That the power LO establish il corporatiol Is nota dis- 
tinct governmental power, but only the means of carrying 
into effect other powers. 

!. That Congress in carrying into effect any of the powers 
expressly gviven by the Constitution is the sole ju love of the 
mode and miawiner and Meals by which s lil power may be 
executed, and of the propriety and necessity thereof. The 
question is one ot legislative construction and not of judicial 
COZNIZANICE. 

The power to create a corporation as a substantive inde- 
pendent power does not exist in the General Government. 
But the Government having the right to do an act, and 
having the duty imposed upon it of performing that aet, 
must, “ according to the dictates of reason, be allowed Lo 
select the means.” In the exercise ot the right of selection, 
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it may selze Upon any Wealis already In existence and rea- 
sonably adapted to the purpose; and if no such means are 
in existence, or the means already in existence are not In 
the judgment of Congress the best to the end, then 1t may 
bring into existence that artificial being commonly known 
as a corporation, and make it an instrument through which 
the powers of government are to be exercised. It was not 
the fact that the General Government created a banking 
corporation which constituted. that corporation a govern- 
mental agency. ‘The creation of the corporation was a mere 


incident—the exercise of a power incident to the right of 


selection. It was the fact that Congress by law had en- 
dowed it with certain faculties relative to the fiscal Opera- 
tions of the Government, which threw around it the pro- 
tection of that Government and shielded it from hostile 
legislation at the hands of another. Nor is this mere matter 
of deduction or inference from the opinions of the Court. 
Chief Justice Marshall declares this to be SQ, “4 Wedo not,” 
said the Chief Justice, “‘ maintain that the corporate churac- 


ter of the bank exempts ILS operations from the action of 


State authorities. If an individual were to be endowed with 
the Same faculties, for the- samme purposes, he would be 
equally protected in the exercise of those faculties.” Osborn 
vs. U.S. Bank, 9 Wheat.. 3862-3. 

The second question made in McCulloch Vs. Maryland (4 
Wheat., 425) was whether the State of Maryland might, 
without violating the Constitution, tax the branch of the 
United States Bank established in that State ? 

Counsel for the bank placed its claim LO be exempted from 
the power of a State to tax its operations upon the para- 
mount character of the Federal Constitution. On the part 
of the State it was contended not that the States may di- 
rectly resist a law of Congress, but that they may exercise 
their acknowledged powers upon it, and that the Federal Con- 
stitution leaves them this right, in the confidence that it 
will not be abused. In examining these positions and sub- 
jecting them to the test of the Constitution, the Chief Justice, 
speaking for the Court, Ssuys: 

“We must be permitted to bestow a few considerations on 
the nature and extent of this original right of taxation, which 
is acknowledged to remain with the States. * * * It is 
admitted that the power of taxing the people and their prop- 
erty is essential to the very existence of the Government, and 
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may he legitimately exercised on the objects to which it is 
applicable to the utmost extent to which the Government 
may choose to carry it. The only security against the abuse 
of this power is found in the structure of the Government 
itself. In imposing a tax the Legislature acts upon its con- 
stituents. ‘This is, in general, security against erroneous and 
oppressive taxation. * The people of a State, there- 
fore, give to their Government a right of taxing themselves 
and their property, and as the exig hneles ol a government 
cannot be limited, they prescribe no limits to the exercise of 
this right, resting confidently on the interest of the legisla- 
tor and on the influence of the constituents over their rep- 
resentatives to guard them against its abuse: but the MEANs 
employed by the Government of the Union have no security, 
nor 1s the right of a State to tax them sustained Dy thesame 
theory. * * * ‘Those means are not given by the people 
of a particular State, nor given by the constituents of the 
Legislature, which claims the right to tax them, but by the 
people of all the States. They are given by all for the bene- 
fit of all, and upon theory should be subjected to that gov- 
ernment only which belongs toall.” (Pp.425,429.) Again, 
the Court say: “There is no express provision ! 
but the claim (the claim of counsel of bank to bi exempted 


or the ease. 


from the power ot the State to tax its Operations} has been 
sustained Olli a principle which so entirely pervades the ¢ ‘On- 
stitution, is so intermixed with the materials which compose 
it. so interwoven with its web, so blended with its texture. 
“as to be incapable of being separated Irrom without renad- 
Ing it into shreds. ‘This great prineipl is that the Consti- 
tution and the laws made in pursuance thereof are supreme; 
that they control the constitution and laws of the re- 
spective states, and cannot be controlled by them.” 
(P. 426.) Again: “That the power of taxing it (the 
bank) by States may be exercised so as to destroy it, 
is too obvious to be denied: but taxation is said to be 


an absolute power which acknowledges no other limits 
than those expressly prescribed ll} the { ONSTITULION, and. 
like soverelgn power of every other deser ptLION, IS U1 usted to 
the diseretion of those who use it . but th) \ ery terms of] 
this argument admit that the soverelgni vy of the State in the 
article of taxation itself is subordinate to and may be con- 
trolled by the Constitution of the United States Llow far 
it has been controlled by that instrument must be a ques- 
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tion of construction. In making this construction. no prin- 
ciple not declare cd Can be admiussi bi which would def at the 
legitimate operations of a supreme government. It is of the 
very essence ol Supremacy Lo remoye all obstacles LO its 
action in its own sphere, and so to modify every power 
vested in subordinate yovernments as to ext mpl its OWT) Op- 
erations from their own influene This effect need not | 

ited in terms; it 1s so involved in the declaration of su- 
premacy—so necessarily implied—that expressions of it 
could hol make 1b mn s 

To give so LO ) this supre macy Lhe court construes the 
Federal ¢ titut I as placing beyond the reach of the 
State all t sa vowel rs ashi ire conferred by the people of 
the United States on the Government of the Union, and all 
of the means which are selected for the purpose of carrying 
those pows rs into execution lt maintains that by SO doing 
relief is had from clashing sovereignty and from interfering 
powers, “from a repugnancy betwer na rioh In one vovern- 
ment to pull down what there is an sdieiaenl right in 
another to build up—from the incompatibility of a right in 
one gov rninent to destroy What th re 1s a righ I in-another 
to preserve. Weare not driven to the perplexing inquiry 
SO unfitted ior the judicial cl partmai nt, W hs it degree of tax- 
ation Is the legitimate use, and what degree may amount to 
an abuse of the power. An attempt to use it (the taxing 
power) Ol} t | Ce means employe 7 DV thi Government of the 
Union in pursuance of the Constitution is itself an abuse, 


: Fr . 
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because it 1s a usurpation of a power which the people of a 


i 


single a Cahhot rive. Again Say thi Court: “We find. 
then,on a just theory, a total failure of this original mght 
to tax the means employed by the Government of the Union 


for the execution Ol its powers, The right never existed, 
and the question whether it has been surrendered cannot 
arise. (P. 430.) 

Still pursuing the subject, the Court asserts: “That the 
power to tax Involves the powel tO destroy : that the power 
to de stroy ma\ defeat and render useless t the power to create ; 
that there Is a plain repugnance conte rring On one Pov- 
ernment a power to control the constitutional! 
another, which other, with respect to those very measures, Is 
declared to be supreme over that which exerts the control, 
are propositions not to be denied. 7 , ‘he Legislature 
of the Union alone, therefore, can be trusted by the people 


measures of 


43 


Se, pe 


APPENDIX. 1S] 


with the power of controlling measures which concern all, 
in the confidence that it will not be abused. * * * The 
question is, in truth, a question of supremacy; and if the 
right of the State to tax the means employed by the General 
Government be cone ded, the declaration that the Constitu- 
tion, and the laws inade 1) pursuance there of, shall be the 
supreme law of the land, Is anh empty and unmeaning de- 
elamation.” ‘The judges were unanimous in the conclusion 
“that the States have no power, by taxation or otherwise, 
TO RETARD, IMPEDE, BURDEN, or In any manner control the 
operation ot the constitutional laws Crit tec by (ongress to 
Carry into execution the powers vested in) the Cie neral (,0OV- 
ernment.” (P. 436.) 

In MeCulloch vs. Maryland the tax involved was a stamp 
tax sought to be Imposed by the State of M irviand upon the 
paper upon which the notes of the bank were printed. The 
tax was held unconstitutional upon the ground that it was 
“a tax on the operation of an instrument EMPLOYED by the 
Government of the lL nion LO Curry its powers 1nLo execution.” 
(P. 437.) It was not unconstitutional because it imposed a 
tax upon the operations of a Federal corporation, but be- 
cause it imposed a tax upon “an instrument employed by 
the Government.” The test of immunity was not the cor- 
porate character, but the purpose for which it was used by 
the General Government. 

The next case in order of time is that of Oshorn vs. [} NS, 
Bank (9 Wheaton, 738.) The State tax, the validity of which 
was attempted LO be maintained in Osborn Vs. U. S. Bank, 
was a tax laid by the Legislature of Ohio upon the right of the 
branch banks to do business in that State. It seems to have 
been conceded by counsel for the plaintiff in error, the party 
maintaining the validity of the tax, that the Government had 
the right Lo preserve the bank is its agent or instrument: but 
a distinction was sought to be made between the tax In 
question—a tax upon the business of the bank—and a tax 
levied Upon the corporate franchise or right of the agent to 
exist. The court held that no such distinetion existed. 
“That to tax its faculties, its trade, and occupation is to tax 
the bank itself : Lo destroy or preserve the One Is to destroy 
or preserve the other.” (P. 862.) At this point in the argu- 
ment we desire to bring Into prominence the fact that in 
Oshorn vs. U. S. Bank it was held that there was no distine- 
tion between a tax upon the right of the instrument to exist 
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and a tax upon the operations of the instrument, and that, 
this being so, all that was said in MeCulloch vs. Maryland, 


relative to the power of a State to tax the operations of a 
governmental agent, applies with equal force when the right 
to tax the existence of the agent 1s In question. 

In their order, the next case is that of Weston vs. The City 
of Charleston, 2 Peters, 449. This case arose out of an 
att mpt « on the part of the city of Charleston to levy a tax 
of ) cents u Ipoh every S100 of the 6 and i per cent. stock 
of the United States owned and possessed within the limits 
of that city. The Court, Chief Justice Marshall rendering 
the decision, held the Case within the principle settled in 
MeCulloch Vs. The State ot Maryland, ana reatlirmed the 
opinion in that case. In the argument it was not denied 
that the States could not tax ANY of the instruments or 


' 


means used by tne General (;,overnment in the ( xecution oft 


its powers. (P. 479.) But it was contended that only such 
taxes as were pores A laid upon the means or instrument 
fell within the inhibition of the Federal Constitution. In 
answer to this argument, the Court said that any law directly 
obstructing the operation of a constitutional act of 
or hindering, impeding, or burdening its nattaiiad was 
admittedly void, and that no distinction could be taken 
between direct opposition and those measures which may 
consequently affect the means. 

After many vears had elapsed, and when the great 
lawyers and judges who had participated in the discus- 
sions and decisions before referred to were resting In 
honored vraves, another generation of judges and law- 
yers came to the consideration of the gTaAVe question in- 
volved. The Legislature of the State of Pennsylvania 
passed a law which authorized the assessment of a State 
and county tax upon “all offices and posts ol profit.” 
One Daniel Dobbins, a citizen and resident of the State of 
Pe nusylv: ania, a capli iin in the revenue cutter service of the 
United States, commanding the revenue cutter “Erie,” on 
the Erie station, was assessed under this act upon the office 
which he held. He resisted the payment of the tax. Suit 
was brought in the State courts to inforce it, and judgment 
was finally rendered by the supreme court of Pennsylvania 
sustaining the tax. Capt. Dobbins brought the case to the 
Supreme Court of the United States by a writ of error. 
(Dobbins vs. The Commissioners of Erie ( ounty, 16 Peters, 435.) 


Congress, 
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In the Supreme Court of the United States, counsel for the 
defendant in error admitted that a State tax upon the hull 
and apparel of the revenue cutter commanded by Capt. 
Dobbins would have been unconstitutional for the reason 
that the cutter “was the ‘means’ or ‘instrument’” of the 
Government. (Counsel might also have placed his admis- 
sion upon another ground, 7. ¢., that the cutter was the pro- 
perty of the United States.) But he maintained that the 
tax by the State was not of such instrument, but of ONE OF 
HER CITIZENS, Whose income was rated to fix the amount of 
his contribution to the public burden. The Court, after 
clearing the case of objections which did not relate to the 
unconstitutionality of the tax, proceeded to discuss the ques- 
tion “ whether the plaintiff is liable to be rated and assessed 
for his office under the United States for county rates and 
levies?” 

Say the Court (p. 447): 

“"Taxation Is a sacred right, essential to the existence of 
government and the incident of sovereignty. The right of 
legislation is coextensive with the incident, to attach it upon 
the persons and property within the jurisdiction of a State, 
but in our system there are limitations upon that mght. 
There is a concurrent right of legislation in the State and 
the United States, except as both ure restained by the (on- 
stitution of the United States; both are restrained upon this 
subject by express prohibitions in the Constitution, and the 
States by such as are necessarily implied when the exercise 
of a right by the State conflicts with the yo rfect execution of 
another sovereign power delegated to the United States. 
THAT OCCURS WHEN TAXATION BY A STATE ACTS UPON THE 
INSTRUMENTS, EMOLUMENTS, AND PERSONS WHICH THE UNITED 
STATES MAY USE AND EMPLOY AS NECESSARY AND PROPER 
MEANS TO EXECUTE THEIR SOVEREIGN POWER | ° ” 
Congress has power to lay and collect taxes, duties, Im posts, 
etc., and to regulate cominerce with foreign States and among 
the sovereign States, and with the Indian tribes. Neither 
can be done without legislation.” 

The Court held that to do either a complicated machinery 
of forms, instruments, and persons must be established, and 
that laws to these ends constitute legislation by Congress In 
execution of sovereign powers. “ They are the means neces- 
sary to the allowed end—the end, the great objects which 
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the Constitution Was intended to secure to the States in their 
character as a nation.” (P. 448.) 

[In applying the principles stated to the case in judgment 
the Court ke eee Is the officer, as such, less a means to carry 
into effect these great obiects than the vessel which he COtTh- 
mands, the instruments which are used to navigate her, or 
the guns put on board to enforce obedience to the law? 


These inanimate objects, it is admitted, cannot be taxed by a 
State, because they are means. Is not the officer more so 
who gives use and efficacy to the whole?” (P. 448.) 

“'The unconstitutionality of the tax in question,” said the 
Court, “ might be safely put—though it is not the only ground 
—upon its interference with constitutiona! means which have 
been legislated by the Government of the United States to 
Carry into effect its powers to lay and colleet duties, taXes, 
linposts, e., and LO reculate CotTmmMerce, In our view it pre- 
sents a case of as strong inter ference as Was presented by the 
tax imposed by Maryland in the case of McCulloch, 4 
Wheaton, 316, and the. tax of the City Council of Charleston 
in Weston’s case, 2 Peters, 449, in both of which it was de- 
cided by this Court that a State cannot lay a tax upon the 
constitutional means employed by the Government of the 
Union to execute its constitutional powers.” (429.) 

The other ground upon which the Supreme Court of the 
United States held that the immnnity might be tested was 
the exemption of the salaries of all officers of the United 
States from taxation by the States: but the main ground 
upon which it held it might safel be placed was that of 


—_ 


INTERFERENCE BY THE STATES WITH THE MEANS EMPLOYED 
BY THE GOVERNMENT OF THE UNION TO EXECUTE ITS POWERS. 
Bearing this proposition steadily in view, let us now consider 
whether. if Congress, instead of construct) (y the revenue 
cutter “ Erie” in a navy-yard of the United States, had seen 
proper by law LO authorize Capt. Dobbins to construct it. 
and had loaned him the money ot thi Government to aid 
in such construction, and had taken a mortgage upon the 
vessel LQ secure that loan, and had authorized Capt. Dobbins 
to use the vessel in part in private business, reserving the 
right LO contro! that business toa certain extent. but requir- 
ing him at all times to hold himself and the vessel to which 
he held the legal title in readiness to execute the orders of 
the Government relating to the revenue service upon Lake 
trie, and let us further suppose that Congress, instead of 
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fixing his compensation, had allowed him to receive it from 
the private business in which he was engaged. In this 
event would the relation of Captain Dobbins, or of his ship, 
toward the National Government have been changed? The 
relation of the ship in one respect would have been changed, 
for the Government, instead of holding the legal title to it, 
would only hold a mortgage upon it. 

Whether it still bore to the Government such a relation 
of means to an end as to exempt it from State taxation is a 
grave and serious question, upon which it will be seen dur- 
ing the course of this argument the Supreme Court of the 
United States has been almost evenly divided, but granting,. 
for the purposes of the argument, that.in both respects the 
relation of the vessel to the United States would be changed, 
yet itis clear that the relation of Capt. Dobbins would re- 
main the same. ‘To prove that this is so, we refer again to 
Osborn vs. U.S. Bank, 9 Wheaton, 863, where it is said: 

“We do not maintain that the corporate character of the 
bank exempts its operations from the action of State au- 
thority. If an individual were to be endowed -with the 
same faculties, for the same purpose, he would be equally 
protected in the exercise of those faculties. 

“The operations of the bank are believed not only to 
yield the compensation for its services to the Government, 
but to be essential to the performance of these services. * 

* * The business of the bank constitutes its capacity to 
perform its functions asa machine for the money transac- 
tions of the Government. Its corporate character 1s merely 
an accident which enables it to transact that business more 
beneficially. 

“Were the Secretary of the Treasury to be authorized by 
law to appoint agencies throughout the Union to perform 
the public functions of the bank, and to -be endowed with 
its faculties as a necessary auxiliary to those functions, the 
operations of those agents would be as exempt from the con- 
trol of the States as the bank, and not more so. If, instead 
of the Secretary of the Treasury, a distinct office were to 
be created for the purpose, filled by a person who should re- 
ceive, as a compensation for his time, labor, and expense, 
the profits of the banking business instead of other emolu- 
ment, to be drawn from the treasury, which banking busi- 
ness was essential to the operation of the Government, would 


24 


Se amr gn 


186 APPENDIX. 


each State in the Union possess a right to control their oper- 
ations? 

“The question on which this right would depend must 
always be: Are these faculties so essential to the fiscal oper- 
ation of the Government as to authorize Congress to confer 
them? Let this be admitted, and the question: Does the 
right to preserve them exist? must always be answered in 
the affirmative.” (863, 864.) 

[It having been authoritatively determined in Osborn vs. 
The U.S. Bank that, so far as immunity was concerned, there 
was no distinction between a tax upon the means or agent 
and a tax upon the operations of the means and the agent— 
that one was the equivalent of the other—therefore, upon 
the authority of that case, and upon the case of Dobbins vs. 
The Commissioners, it may be safely asserted that the rela- 
tion of Capt. Dobbins to the United States would remain 
unchanged, although the vessel which he commanded. was 
his own private property, and not within the immunity. 

Then, how stands the case of the Central Pacifie Railroad 
Company, assuming it to be, strictly speaking, a State cor- 
poration only? It is a citizen and resident of the State of 
California, as Capt. Dobbins was a citizen and resident of 
the State of Pennsylvania. The Congress of the United 
States has seized upon it as a means to execute the war 
power of the National Government, as Congress selected 
Capt. Dobbins asa means to execute the revenue power. 
Congress has placed it in charge of a national work, origin- 
ating in national necessities, and having as its end the pro- 
motion of the welfare of the whole country. 

In each case the primary object of the Government was to 
advance its own iInterests—in the one to secure a vessel, anc 
in the other to secure a road which could be used for national 
purposes. In both, the person who commands and controls. 
who gives effect to this Congressional intent, is an agent or 
means to the end, and must be within the protection of the 
Federal! Government, or the purposes and intent of that 
Government would be at the mercy of hostile legislation at 
the hand of the States. 


JUDGMENT OF WAR. 


Two generations of judges had pronounced the existence 
of implied powers and the supremacy of the National Gov- 
ernment over the means and agents by which its powers 
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were to be executed. These questions, upon which states- 
men had divided, and upon which parties had from the 
beginning been formed, were now at rest, so far as rest could 
be attained through the instrumentality of a court sitting in 
peaceful judgment upon the Constitution. When next they 
were agitated, it was in a forum in which the eloquent per- 
suasions of the advocate gave place to the stern commands 
of the soldier, and the clash of arms was the substitute for 
the reason of the judges. The last appeal of mankind was 
taken, and the controversy in the field was marked upon 
each side with the same pertinacity and ability which char- 
acterized its progress in peaceful court and council. Al- 
though the valor of our race gave luster to a mistaken and 
lost cause, the judgment of peace was affirmed in the forum 
of war. 


THE TRANS-CONTINENTAL ROADS WERE BORN OF WAR. 


The trans-continental road, dedicated now chiefly to the 
promotion of the peaceful arts, was born in war. It is true 
that a few of the prominent men of the nation had long 
looked forward to such a work, and that the people of Cali- 
fornia, forming an isolated community, liad as early as May 
1, 1852, through their Legislature, declared “ that the inter- 
ests of this State, as well as those of the whole Union, require 
the immediate action of the Government of the United States 
for the construction of a national thoroughfare connecting 
the navigable waters of the Atlantic and Pacific Oceans, for 
the purposes of national safety in the event of war, and to pro- 
mote the highest commercial interests of the Republic,” 
AND GRANTED THE RIGHT OF WAY THROUGH THE STATE TO 
THE UNITED STATES FOR THE PURPOSE OF CONSTRUCTING 
sucH A ROAD. (Statutes California, 1852, p. 150.) Again, 
in 1859 the Legislature passed a resolution calling a con- 
vention “to consider the refusal of ¢ ongress to take efficient 
measures for the construction of a railroad from the Atlantic 
States to the Pacific, and to adopt measures whereby the 
building of said road can be accomplished.” (Statutes Cal., 
1859, 391.) And at the same session the Legislature memo- 
rialized Congress to pass a law authorizing the construction of 
such a road, and asking that lands be granted in aid thereof. 
(Statutes 1859, p. 390.) These various measures of the State 
of California are referred to to show that, in the Judgment 
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of the State, the work was a proper one for the Federal Goy- 


ernment and national in its character; but nothing came of 


these acts and resolves. It was only when war, in fact, was 
at hand that the National Government moved in the prem- 
ises. 


THE WORK A NATIONAL ONE, 


We have seen that the State of California had uniformly 
characterized the work as a national one: that Congress de- 
eclared the purpose of the act of 1862 to be “ to promote the 
public welfare by the construction of said railroad and tele- 
graph line and keeping the same in working order, and to 
secure to the Government at all times, but particularly in 
time of war, the use and benefit of the same for postal and 
military and other purposes.” (Sec. 18, act of 1862.) Here, 
then, we have the declaration of the legislative department 
of both State and lederal Government that the paramount 
purpose of the road is a national one, and that the means by 
which it was to be constructed and used were national 
means. 

JUDICIAL CONSTRUCTION. 


We come now to consider how the judicial department of 
the lederal Government has construed the Pacific railroad 
acts and what that department has said upon the question— 
whether the transcontinental road is ra national machine and 
the persons in charge of if agents of the Federal Government 
to carry into execution its lawful purposes—whether or not 
such persons have been selected by the General Government 
as means to the ends sought to be attained by the Pacific 
railroad acts, In United States Vs. Union Pacifie R. R. Co., 91 
U.$., 79, the court say: 

“Tn construing an act of Congress we are not at liberty to 
recur to the views of Individual 
consider the motives which 


against its passage. 


members in debate, nor to 
influenced them to vote for or 
The act itself speaks the will of Con- 
gress, and this is to be ascertained from the language used. 
But courts, in construing a statute, may with propriety recur 
to the history of the times when it was passed; and this 1s 
frequently necessary, in order to ascertain the reason as well 
as the meaning of particular provisions in it. (Aldridge vs. 
Williams. 3 How.. 24: Preston Vs. Browde r’. W heat.. 120.) 
“Many of the provisions in the original act of 1862 are 


outside of the usual course of legislative action concerning 


APPENDIX. 1S9 


grants to railroads, and cannot be properly construed with- 
out reference to the circumstances which existed when it was 
passed. The war of the rebellion was in progress; and,, 
owing to complications with England, the country had be- 
come alarmed for the safety of our Pacific possessions. The 
loss of them was feared in case those complications should 
result in an open rupture ; but even if this fear were ground- 
less, it was quite apparent that we were unable to furnish 
that degree of protection to the people occupying them which 
every government owes to its citizens. It is true that the 
threatened danger was happily averted; but wisdom pointed 
out the necessity of making suitable provisions for the future. 
This could be done in no better way than by the construc- 
tion of a railroad across the continent. Such a road would 
bind together the widely separated parts of our common 
country, and furnish a cheap and expeditious mode for the 
transportation of troops and supplies. If it did nothing 
more than afford the required prow ction to the Pacifie 
States, it was felt that the Government, in the performance of 
an imperative duty, could not justly withhold the aid neces- 
sary to build it; and so strong and pervading was this opin- 
ion that it is by no means certain that the people would not 
have justified Congress if it departed from the then settled 
policy of the country regarding works of internal improve- 
ment, and charged the Government itself with the direct 
execution of the enterprise. 

“This enterprise was viewed as a national undertaking 
for national purposes; and the public mind was directed 
to the end in view, rather than to the particular means 
of securing it. Although this road was a military neces- 
sity, there were other reasons active Al the time in pro- 
ducing an opinion for its completion besides the protection 
of an ex posed frontier. ‘There was a vast unpeopled terri- 
tory lying between the Missouri and Sacramento rivers 
which was practically worthless without the facilities afforded 
by a railroad for the transportation of persons and prop- 
erty. With its construction the agricultural and mineral 
resources of this territory could be developed, settlements 
made where settlements were possible, and thereby the 
wealth and power of the United States largely increased ; 
and there was also the pressing want,in time of peace 
even, of an improved and cheaper method for the trans- 
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portation of the mails, and of supplies for the army and the 
Indians, 

‘It was in the presence of these facts that Congress under- 
took to deal with the subject of this railroad. The difficul- 
ties in the way of building it were great, and by many intel- 
ligent persons considered insurmountable. 

“Although a free pleople, when resolved upon a course of 
action, can accomplish great results, the scheme of building 


re railroad LWO thousand miles 1) length, over deserts, iCrOss 
mountains, and through a country inhabited by Indians 
jealous of intrusion upon their rights, was universally re- 
garded at the time as i bold and hazardous undertaking. 
[t is nothing to the purpose that the apprehended difficul- 
ties in i real measure disappeared aiter trial, and that the 
road was constructed at less cost of time and money than 
had been considered possible. No argument can be drawn 
from the wisdom that comes atter thie LAC. (Congress acted 
with reference to a state of things oc lie ved at the time LO 
exist ‘ and, in Interpreting its lecislation. no aid Cal) be de- 
rived from subsequent events. The proj et of building the 
road was not conceived for private ends ; and the prevalent 
opinion was that it could not be worked out by private 
capital alone. It was a national work, originating in 
national necessities and requiring national assistance. 

“The policy of the country, to say nothing of the supposed 
want of constitutional! power, stood in the way of the lL nited 
States taking the work into its own hands. Even if this 
were not so, reasons of economy succested that if were better 
to enlist private capital and enterprise in the project by 
offering the requisite inducements. Congress undertook to 


} 


do this, in order to promote the construction and operation - 


of a work deemed essential to the security of great public 
interests. 

“ It is true, the schem: contem plat 7 profit to individuals, 
for without a reasonable expectation of this capital could 
not be obtained, nor the requisite skill and enterprise... But 

aggre 


this consideration does not in itself change the relation of 


the parties to this suit. This might have been so if the Goy- 
ernment had Incorporated a company | yadvance private in- 
terests, and agreed ‘to aid it on account of the supposed inci- 
dental advantages which the public would derive from the 
completion of the projected railway. But the primary ob- 
ject of the Government was to idvance its own interests, and 
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it endeavored to engage individual co-operation as a means 
to an end—the securing a road which could be used for its 
own purposes. The obligations, therefore, which were im- 
posed on the company incorporated to build it, must depend 
on the true meaning of the enactment itself, viewed in the 
light of contemporaneous history. 

“ It has been observed bv this Court that the title of an act, 
especially in Congressional legislation, furnishes little aid in 
the construction of it, because the body of the aet in so 
Many Cases has no reference to the matter specified in the 
title. (Hadd: an VSs. The Collector, 5 Wall., 110.) This Is true, 
and we have no disposition LO depart from this rule. But 
the title even of the original act of 1862, Incorporating the 
appellee, seems to have been the subject of special consider- 
ation, for it truly discloses the general PUPpOst of Congress in 
passing it. It is‘An act to aid in the construction of a rail- 
road and telegraph line from the Missouri river to the Pacific 
ocean, and to secure to the Government the use of the same 
for postal, military,and other purposes.’ That there should, 
however. be no doubt of the ational charecter of the COll- 
templated work, the body of the act contains these signifi- 
cant words: ‘And the better to accom plish the object of this 
act—namely, to promote the public interest and welfare by 
the construction of suid railroad and telegraph line, and 
keeping the same in working order, and to secure to the Gov- 
ernment at all times (but particularly in time of war) the 
use and benefits of the same for postal military, and other 
purposes—Congress may at any time, having due regard for 
the rights of said companies named herein, add to, alter, 
amend, or repeal this act.’ (12 Stat., tL i97.) Indeed, the 
whole act contains unmistakable evidence that if Congress 
was put to the necessity of carrying on a great public enter- 
prise by the instrumentality of private corporations, it took 
care that there should be no misunderstanding about the 
objects to be attained, or the motives which influenced its 
action. 

2 If it had been equally explicit in the provision regard- 
ing the bonds to be issued in aid of the company there 
would have been no oceasion for this suit. But even in this 
particular, looking to the motives which prompted the act 
and to the objects intended to be effected DV it, we do not 
think there is any serious difficulty in getting at the true 


’ 
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meaning of Congress. ‘The act itself was an experiment. 
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It must be considered in the nature of a proposal to enter- 
prising men to engage in the work; for, with the untried 
obstacles in the way, there was no certainty that capital 
could be enlisted. If enlisted at all, it could only be oll 
conditions which would insure, in case of success, remuner- 
ation proportionate to the risk incurred.” 

The object was “ protection to the people” of the Pacific 
coast. The road was viewed as “a national undertaking 
for a national purpose.” It was a “military necessity.” 
The project “was not conceived for private ends.” It “ orig- 
inated in national necessities.” ‘“ Profits to individuals” 
was contemplated, “but this consideration does not in itself 
change the relation of the parties.” The “ primary object 
of the Government was to advance its own interests.” In- 
dividual co-operation Was an incident—* il means to all 
end.” That end “the securing of a road which could be 
used for national purposes.” The Central Pacific Railroad 
Company was one of the “ means” which Congress selected 
to secure the end. Congress charged it with the construc- 
tion and maintenance of the road, gave it command of a 
national instrument, and the question now is: Does that 
corporation in the economy of government rank with and 
enjoy the immunities of the captain of a revenue cutter “ on 
the Erie Station ?” 


A PAGE OF CONTEMPORANEOUS HISTORY. 


Let us glance at another page of contemporaneous his- 
tory—a page to which the court in U.S. vs. UP. R. R. Co. 
(91 U.S.) does not refer. At the time Congress passed the 
first Pacific Railroad Act (1862) the two political parties 
were contending lor power in California, one of which, with 
a strong following, and led with consummate skill by some 
of its ablest public meni, frankly and boldly cl nied the power 
of the Federal Government to wage against the seceding 
States a war to preserve the integrity of the Union. The 
value of the allegiance of the State to the Federal cause was 
inestimable. California produced nearly one-half of the gold 
used in the world’s commerce. Her harbors were well 
adapted to the use of naval warfare. Had this State cast her 
lot with the Southern States, and given to that cause the pro- 
duct of her mines and the use of harbors in which to fit out 
vessels of war, and into which to bring their prizes, a differ- 
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ent result might have marked the ending of the strife. To 
bind this State to the Union by a transcontinental road, con- 
sidering It as a war measure only, was not only a constitu- 
tional measure, but was one eminently wise and judicious. 
Is it conceivable that when Congress selected the Centra! 
Pacific Railroad Company as an instrument through which 
its purposes were to be worked out—that when it charged 
that company with the custody of this instrument of warfare 
and constituted it an agent to keep that instrument ready 
for use—( ongress believed for a moment that the very ex- 
istence of its agent was at the mercy of a State, the legisla- 
tive power of which, at the next tide, might be within the 
coutrol of a party whose avowed purpose was to resist the 
prosecution of the war in which the Government was then 
engaged? No historic parallel ever so clearly illustrated the 
wisdom of the judgments which acknowledged the right of 
the Federal Government to select the means by which its 
powers were to be executed, and placed those means beyond 
the reach of hostile legislation on the part of individual 
States. 

THE LATER DECISIONS OF THE SUPREME COURT OF THE 

UNITED STATES. 

The Union Pacific Railway Company, Eastern Division, 
is the corporation mentioned in section 9 of the railroad act 
of 1862, as the “ Leavenworth, Pawnee, and Western Rail- 
ruad Company of Kansas.” It was chartered by the Legis- 
lature of the Territory of Kansas, and subsequently by the 
State of Kansas. The Pacific railroad act of 1562 constituted 
it one of the companies which, in connection with the Union 
Pacific and Central Pacitic, was to construct and maintain 
the transcontinetal road. To the Union Pacific railroad, 
chartered by Congress, it bears the same relation as the 
Central Pacific, with this exception, that the provision in 
the act of 1864, section 16, which provides that the Central 
Pacifie Ratlroad Company shall “enjoy all the rights, privi- 
leges and benefits conferred by this act upon the said Union 
Pacific Railroad Company,” had no application to the Kan- 
sas company. After the road was completed through the 
State of Kansas the Legislature passed a law laying certain 
taxes upon the tangible property of the company within the 
jurisdiction of the State. The pavinent of these taxes was 
resisted by the company upon the ground that it was an 
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agent of the General Government, and that a tax upon its 
property would retard, impede, burden and control the com- 
pany in the discharge of its duties and obligations to the 
Federal Government. The issue thus made came before the 
Supreme Court of the United States for determination in 
Thompson vs. The Pacifie R. R.(9 Wallace,579). The question 
for determination, as stated by the Court, was: “Can the 
right of this road to exemption from such taxation (7. e.,upon 
its tangible property) be maintained in the absence of any 
legislation by Congress to that effect?” (P.589). The Court, 
after reviewing the various cases bearing upon the question, 
say: “We fully recognize the soundness of the doctrine that 
no State has a right to tax the means employed by the Gov- 
ernment of the Union for the execution of its powers, but we 
think there is a clear distinction between a means employed 
by theGovernment and the property of agents employed by 
theGovernment. ‘TAXATION OF THE AGENCY IS TAXATION OF 
THE MEANS; taxation of the property of the agent is not 
always nor generally taxation of the means.” (P.691). And 
in the case then in judgment the Court determined that the 
tax levied by the State of Kansas being upon the property, 
and not upon the agency itself, was not within the immunity, 
and the act of the Legislature of the State of Kansas was 
constitutional, and could be inforced. Some expressions in 
the opinion delivered by the Chief Justice in the case just 
cited led to the belief that the Court might maintain that 


there was a distinction between the property of the agent if 


that agent was a State corporation, and the property of the 
agent when that agent was a lederal corporation. 

But in the case of The Railroad Co. ys. Peniston, 18 Wal- 
lace, p. 5, it was held that no such distinction existed, and 
that the question was not whether it was a Federal or State 
corporation, but that the immunity rested upon the fact that 
the person or corporation claiming it had been selected by 
the General Government as an agent in the execution of its 
powers. In that case the tax involved was one laid by the 
State of Nebraska upon the tangible property of the Union 
Pacific R. R. Co.,a corporation created by Congress. The Court 
in its opinion refers to the case of Thompson vs. U. P. R. R. 
Co.,9 Wallace, and says: “It is true that in the opinion de- 
livered by the Chief Justice reference was made to the fact 
that the defendants were a State corporation, and an argu- 
ment was attempted to be drawn from this to distinguish the 
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case from MeCulloch vs. The Stat of Maryland.” (P. oO). 
“But,” says the Court, “when the case is, as in the present 
case, whether the taxation of property isa taxation of means, 
instruments, or agencies by which the United States carries 
out its powers, it 1s impossible to see how it can be pertinent 
to inquire whence the property originated, or irom whom 
its present owners obtained it. The United States have no 
more ownersnip of the road authorized by Congress than 
they have in the road authorized by Kansas. If the taxa- 
tion of either is unlawful it is because the State cannot ob- 
struct the exercise of national powers.” (P.34). “There is no 
difference which can be pointed out between the nature, ex- 
tent, or purposes of their agency and those of the corpora- 
tion complainants in this particular case.” (P. 38). 

“As was said in) Weston Vs. Charleston. they (the States) 
cannot, by taxation or otherwise, retard, impede, burden, or 
In any manner control the operation of the Constitutional 
laws enacted by Congress Lo Carry into execution the powers 
vested in the General Government. ‘The implied inhibi- 
tion, if any exists, is against such obstruction, and that must 
be the same, whether the corporation whose property is 
taxed was created by Congress or by a State Legislature.” 

Reference is then made by the Court to the fact that in 
McCulloch vs. Maryland the tax was upon the operation of 
the agent ; that in the case of Oshorn vs. The Bank the tax 
was upon its right to transact business, and that a clear dis- 
tinction was taken between the right of a State to tax 
the operation or existence of the agent, and a right to tax 
its tangible property within the jurisdiction of the State, 
and this distinction, says the Court, “so clearly drawn inthe 
earlier decisions between a tax on the property of a govern- 
mental agent and a tax upon the operation of such agent, 
or upon his right to be, has ever since been recognized.” 
(P. 36.) 

And again: “It is therefore manifest that exemption of 
Federal agencies from State taxation is dependent not upon 
the nature of the agents, or upon the mode of their consti- 
tution, or upon the fact that they are agents, but upon the 
effect of the tax—that is, upon the question whether the tax 
does in truth deprive them of power to serve the Govern- 
ment as they were intended to serve it, or does hinder the 
efficient exercise of their power. <A tax upon their property 
has no such necessary effect; it leaves them free to discharge 
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the duties which they have undertaken to perform. A tax 
upon thel ir opers itions is a direct obstructl ion to the exercise: 
of the Federal powers, (P. 387.) And further: “In this case 
the tax is laid upon the property of the railroad company 
precisely as was the tax complained of in Thompson vs. The 
U.P. Rk. &. Co. It is not imposed upon the franchises or the 
right of the company to exist and perform the functions for 
which it was brought into being.” (P. 37) 

The cases last cited are in harmony with the earlier de- 
cisions and also with the principle | Li 
the Collector Vs. Day, 1] Wallace. by ae i! which if is said: 
“The exemption rests upon necessary implication, and is 
upheld by the great law of self-preservation, as any govern- 
ment whose means employed in conducting its operations, 
if sub ject 1 o the control of another and distinet government, 
can exist only at the me rey of that government. Of what 
avail are these means if another power Cali tax them at dis- 
cretion?” ‘The various adjudications in the National Bank 
cases, or the reasoning upon which they rest, do not impair 
the scope or vigor of the principles and authorities cited in 
their efficient protection trom State taxation, of the means 
and agencies of the General Government used .in execution 
of its constitutional powers. ‘The National Bank cases hold 
that it is competent for Congr ss,in its establishment and 
arrangements of these means and agencies, to concede to the 
State such measures and modes of taxation as Congress 
deems consistent with the safety and efficiency of these 
means and agencies to execute the powers of the General 


Government ; that is, taxation not by predominance of 


State authority, but by virtue of Federal rome of the 
subject to St: ite taxation upon motives of Federal policy. 

3ut this concession Is not a judicial nea The judicial 
conclusion excludes the taxation of the States from the 
province of Federal means and agencies, and requires the 
express assent of Federal authority to support State taxation 
and fix its measures and its modes. (Osborn vs. The Bank 
of U.S, supra.) 

In no subsequent case has the force of their reasoning or 
the weight of the authority of the cases of MeCulloch vs. 
Maryland and Osborn vs. The Bank of the United States been 
in the least abated, but, on the contrary, the principles estab- 
lished in those cases st: se unbroken and impregne able. 

In The Railroad Co, vs. Peniston (18 Wallace, 5) the Su- 
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preme Court, by the clearest implication, maintain that 
if the tax complained of in Thompson vs. U. P. R. R. Co. or 
the Railroad vs. Peniston had been imposed upon the fran- 
chise—the right of the company to exist—it would have 
been not a tax within the province of the State government 
to Impose, but one prohibited by the Constitution of the 
United States. While upon this question the court is unani- 
mous, a majority determined that the tangible property of 
the companies, parties Lo those suits, was nol within the im- 
munity claimed, but the Court divided nearly evenly, the 
minority holding that the exemption extended not only to 
the existence and berg of the agent, but to all of its prop- 
erty within the States. 

Congress by act of July lL, LS62, and in amendatory act 
of 15864, devolved upon the Central Pacific R. R. Co., indi- 
vidually and personally, the power and duty of construct- 
Ing, maintaining, and operating the western division of the 
trans-continental railroad. That company cannot divest 
itself of these powers and duties w ithout the express consent 
of Congress. .1 MeCrary’s C.C. Repts., 192; Wood. vs. Trukee 
Turnpike Co., 24 Cal., 486; Thomas vs. Armstrong, 7 Cal., 
286° Monroe Vs, Thomas. y Cal... L770). 

The same acts made it the duty of these companies to 
operate the trans-continental road as one coritinuous line. 
That duty can be, and in the ease of the U.P. R. R. Co., 
Kastern Division, has been enforced by mandate. The priv- 
ileges and duties of these corporations, derived from and 
due to the Federal Government, are, as we have seen, per- 
sonal in their nature. They cannot voluntarily divest them- 
selves of either, nor can the right to perform the same be 
transferred without the consent of Congress either volun- 
tarily or by forced sale. How, then,can it be said thata State 
tax upon the right of either company to exist could be en- 
forced without hindering, delaying, or impeding the opera- 
tions of the acts of Congress in question ? 

Department No. 1 of the supreme court of California (C. 
Pk. & ©. & B.. of hy., ISS2) maintains that the right 
of the corporation to exist is derived from the State of Call- 
fornia. Conceding that to be true, nevertheless Congress, 
under the power to make war, has the right to seize upon 
this State corporation, and to convert it into an instru- 
mentality or means to that end, and that having done so, 


198 APPENDIX. 


the existence of a power in the State to destroy that instru- 
ment cannot be admitted. 

Let us take an illastration, not stronger, perhaps, than 
the case itself: Suppose that the Federal Government should 
acquire from the government of Nicaragua the right to con- 
struct an interoceanic canal across its territory, and that 
Congress in its wisdom should declare the Central Pacific 
Railroad Company an agent of the Federal Government to 
construct that work, and should authorize the company to 
maintain the same and hold it upon demand, subject to the 
exclusive use of the United States for military purposes, 
would it be contended that the State of California could de- 
stroy the Central Pacific Railroad Company, and thus nullify 
the action of the Federal Government ? 

If the State should attempt the destruction of the com- 
pany, and it should inte rpose 1n its defense the act of Con- 
gress, the question would not’and could not be whether the 
company was a Federal or a State corporation, but would 
be whether or not the Federal Government had selected it 
as a means or instrument to carry into execution the powers 
granted to that government, and this question determined 
in the affirmative would _ the company beyond the 
reach of the attacks made by the State, either upon its ex- 
istence or upon its operatioris. : 

In the opinion of the supreme court of California some 
force is given to the fact that Congress has passed no act 
exempting the property of the Central Pacific Railroad 
Company from taxation. In Osborn vs. United States Bank, 
7 Wheat., 3865, it was contended that Congress must declare 
the exemption from State taxation, and that it was not to be 
implied by the court, but the court held to the contrary. 
Indeed, Congress has no substantive power Lo exempt prop- 
erty from State taxation, and any provision to that effect in 
an act of Congress would be inoperative. 

THE PRESENCE OR ABSENCE OF AN EXEMPTION CLAUSE IN 
THE ACT OF CONGRESS DOES NOT, AND CANNOT, AFFECT THE 
EXTENT OR OPERATION OF THE ACT OF CONGRESS. Congress 
has no power of revoking State laws as a distinct power. It 
legislates over subjects; and over those subjects which are 
within its power its legislation is supreme, and necessarily 
overrules all inconsistent or repugnant State legislation. If 
a law of the State imposing a tax upon the franchise is op- 
posed to or inconsistent with any constitutional power which 
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Congress has exercised, then, so far as the mcompatibility 
exists, the law is nugatory and void, necessarily, and by 
reason of the supremacy of the law of Congress. 
stitution gives to them supremacy when State laws come 
into opposition to them,so that the only question is, whether 
there be, or be not, a repugnancy or hostility between the 
law of Congress and the law of the State. 
admitted that Congress, by express terms, could have ex- 
empted this franchise from State taxation, the whole argu- 
ment is effectually given up, because such terms would add 
nothing to the effect and operation of an act of Congress. 
lf the tax be not inconsistent with—if it does not Impede or 
affect the exercise of the powers of Congress, ongress would 
have no authority to exempt the franchise from its opera- 
If the tax is inconsistent with, or impedes or affects 
the exercise of the power, it 1s, as we have seen, for that rea- 
son alone, necessarily void. 


tion. 


A State law is powerless to take away, restrain, or abrid 


The Con- 


If it should be 


ire 
AS 


that which the Federal authority has lawfully given, and it 
is immaterial whether the privilege or immunity exists as 
an implication under some provision of the Constitution er 


laws, or is expressly declared and established. 


Const. Law. p. 248. ) 


(Pomeroy’s 


THE DEFENDANT DERIVES MOST OF ITS FRANCHISES FROM 


THE 
AND 


GENERAL GOVERNMENT 


PURPOSES A 


AND 


Is TO 


ALL 


FEDERAL CORPORATION. 


INTENTS 


We have in this argument treated the Central Pacific 
Railroad Company as a corporation, deriving its powers 


from the State alone. 


This is not true in point of fact; so 


far as it was organized under State laws it was with a capi- 
tal of $8,500,000, and to build a road from Sacramento City 
to the eastern boundary of California, a distance of one hun- 


dred and fifteen miles. 


Under the operation of its California 


charter it could only borrow money to an amount not ex- 
ceeding its capital stock, and must provide a sinking fund 


for the ultimate redemption of its bonds. 


The State granted 


no power to build any road except from Sacramento to the 


State line. 


By the Railroad Act of 1862 Congress granted 


it the right to build a road and telegraph line from San 
Francisco to the eastern boundary line of the State, and 
thence through the territories of the United States until it 


met the road and telegraph line of the Union Pacific Com- 
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pany, and gave to it other privileges and immunities of a 
corporate character, which have been heretofore enumerated. 
In the Sinking Fund cases (99 U. 8., 727, 728, 729) the Su- 
preme Court of the United States, referring to the Central 
Pacific Railroad Company, expressly determine that these 
things were “additions” to the corporate power of the com- 
pany, and say that “but for the CORPORATE POWERS and 
financial aid GRANTED BY CONGREss, it is not probable the 
road would have been built.” It was in this grant of cor- 
porate powers, franchises and immunities by Congress that 
the Court rested the authority of Congress to enact the 
“Thurman bill” into a law. If this Court should hold that 
the immunity from taxation is in any degree dependent 
upon the source from which the corporate powers emanated, 
we have in the “ Sinking Fund cases” the authoritative an- 
nouncement of the Supreme Court of the United States that 
the franchise of the Central Pacific Railroad Company in 
part finds its source in congressional enactment, and that to 
the extent of the powers so conferred the franchise is a Fed- 
eral franchise. This alone would render any scheme of State 
taxation of the franchise impracticable. How is that part 
of the franchise granted by the State to be segregated from 
that part granted by the General Government? Which 
part of the life of this being is at the mercy of the State? 
Upon which member of its body may the State tax collector 
execute his judgment of death? “These would be pertinent 
questions if an attempt had been made to assess and tax 
part of the franchise of the company. But no such attempt 
has been made. The paltry considerations of “mine and 
thine” have not agitated the State Board of Equalization, 
but with characteristic audacity it has seized upon the whole. 

The necessities of our case fall far short of requiring us 
to establish the national character of the Pacific Railroad 
Companies. With that character established, there could 
be no doubt that their franchises are exempt from State tax- 
ation, and that such is their character would seem to be no 
longer an open question in this court. 

In discussing this question, in relation to the companies 
mentioned in the acts of Congress chartering the Union 
Pacific, and which were to build the roads connecting with 
the eastern end of the Union Pacific (as the Central Pacific 
was to build the roads connecting with the western end), 
the Supreme Court of the United States, in the cases of the 
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Union Pacific Company and other companies, plaintiffs in 
error (115 U.S., 2), said: 

“ Besides the legislation of Congress in reference to all the 
companies so consolidated, in the acts of 1862 and 1864, and 
subsequent acts,.all of which is reviewed and commented on 
in the opinion of this Court in Ames vs. Kansas (111 U. S., 
449), shows that all the said companies, before the said con- 
solidation, had received large donations of land, subsidies, 
powers, and privileges from Congress, and had accepted and 
were subject to important duties to the United States Gov- 
ernment, and were subject to a wide control of said Govern- 
ment, both in the construction and management of their 
roads and works; and one of said companies, to wit, the 
Union Pacific Railroad Company, was originally incorporated 
and organized under said acts, and was strictly a corporation 
of the United States, subject to the acts of Congress, and 
having important duties to perform to the Government in 
the prosecution of its business. The facts that the last- 
named company is one of the constituent elements of the 
consolidated company, and that the entire system of roads 
now in its possession, and under its charge and control, con- 
stitutes one of the most comprehensive and important 
mediums of interstate commerce in the country, and that 
in all its transactions it is subject to the supervision and 
control of the Government of the United States, are suffi- 
cient, it seems to us, to bring the Kansas cases, as well as 
the other cases, fairly within the principle of the case of 
Osborn vs. The Bank.” 

And the Court further say, in the same opinion: “The 
whole being, capacities, authority, and obligations of the 
company thus consolidated are so based upon, permeated by, 
and enveloped in the acts of Congress referred to that it is 
impracticable, so far as the operations and transactions of 
the company are concerned, to disentangle those qualities 
and capacities which have their source and foundations in 
these acts from those which are derived from State or terri- 
torial authority.” The same considerations are entirely 
applicable to the Central Pacific Railroad Company. In the 
case above referred to the point was distinctly made that 
defendant in error, the Kansas Company, must be regarded 
as having the same status as if it were still the Kansas 
Pacific Railroad Company, a corporation of the State of 
Kansas. 

26 
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/ The Court, after remarking that this point had already 
received consideration, say: “ But it may be added, as bear- 


ing on this particular case, that the-original Kansas Com- 
pany was authorized by the 9th section of the Pacific Rail- 
road Act of July 1, 1862, to extend its road into the State of 
Missouri; that is, ‘to construct a railroad and telegraph line 
from the Missouri fiver, at the mouth of the Kansas river, 
on the south side thereof (which is in the State of Missourt), 
so as to connect with the Pacific railroad of Missouri, to the 
aforesaid point on the one hundredth meridian of longi- 
tude, namely, the point where the Union Pacifie was to 
commence. ‘This provision looked to the establishment of a 
continuous line of railroad from the Mississippi river, at St. 
Louis (the eastern terminus of the Pacific railroad of Mis- 
sourl), to the Pacifie Ocean. The power assumed by Con- 
gress In giving this authority to the Kansas Company was, 
undoubtedly, assumed to be within the power ‘to regulate 
@ commerce among the several States; and, although by an 
| act of the Legislature of Missouri, passed in February, 1865, 
: the consent of that State was also given to the extension of 
the road into its territory and to its connection with the Mis- 
souri road, the fact remains that the company claimed and 
assumed to exercise its powers under the act of Congress, as 

well as by the consent of the Legislature of Missouri.” 
The attempt of the State of California to levy a tax upon 
the existence of an agent of the National Government Is a 
clear case of usurpation, an open defiance of the supremacy 
of the Federal Government as maintained in every adjudi- 
cation made by the Supreme Court of the United States upon 

the subject. 


Sipulation between E. C. Marshall and P. D. Wigginton, filed in Circuit 
Court for the District of California, December 8th, 1885. 


SUPREME COURT OF THE UNITED STATES. 


No. 619. 


THE COUNTY OF SAN BERNARDINO, PLAINTIFF IN 
ERROR, 


US. 


THE SOUTHERN PACIFIC RAILROAD COMPANY. 


FILED 1ISS5. 


In the Circuit Court of the United States, Ninth Cireuit, District of 
California. 


Tue County or SAN BERNARDINO, Plaintiff, 
Us. > No. 2757. 
THe SouTHerRN Paciric RAILROAD Company, Defendant. 


It is hereby stipulated, between the parties to the above-entitled 
action, that for the fiscal year 1880-’81 the principal of the tax 
claimed to be due by plaintiff from defendant for State and county 
purposes amounted to $15,394.88; that before Judgment was entered 
herein in this court—from which judgment a writ of error has been 
tauken—there had been paid on account of such taxes to the plain- 
tiff herein, through its county officers, the sum of $4,952.40, leaving 
a balance due of $8,462.48, for which said sum judgment was taken, 

That for the fiscal year 1881-’82, the principal of the tax claimed 
to be due by plaintiff, The County of San Bernardino from defend- 
ant for State and county purposes was $16,547.87 ; that before judg- 
ment was entered in the action brought to recover such taxes, the 
defendant therein, The Southern Pacifie Railroad Company, paid to 
the plaintiff, through its county officers on account of such taxes, 
the sum of $6,518.20, and judgment was taken in said action for the 
balance, $9,829.67. 

That for the fiscal year 1882 the total amount claimed by said 
county from defendant, The Southern Pacific Railroad Company, 
for State and county purposes was $9,651.40 that no payment had 
been made on account of said taxes and judgment was, therefore, 
taken for the full amount. 

That in the three actions brought to recover taxes claimed to be 
due to the county of San Bernardino from the defendant herein the 
total amount claimed as principal of State and county taxes, when 
the aforesaid judgments were entered, was $27,923.60, which amount 
was, upon the rendition of said judgments, paid in full to the Attor- 
ney General, attorney for plaintiff, and by him subsequently paid 
into the county treasury of San Bernardino county as directed by 
law for the use and benefit of the State and of the county, and that 
said payment, together with the sums which had prior thereto been 
paid by said defendant, The Southern Pacific Railroad Company, 
on account of said taxes constituted payment in full of the prinei- 
pal of all State and county taxes claimed to be due for the three 
years aforesaid. 

, (Signed) E. C. MARSHALL, 
Att’y Gen’l. Cal. and Att'y for PI ff. 
P. D. WIGGINTON, 
Atty for Defendant. 


Endorsed: Filed December 8th, 1885. L. 8. B. Sawyer, clerk, by 
I’. D. Moncton, deputy elerk. | 


I, Lorenzo 8. B. Sawyer, clerk of the circuit court of the United 
States for the district of California, do hereby certify the foregoing 
to be a full, true, and correct copy of a stipulation, filed this day in 
the cause entitled, The County of San Bernardino vs. The Southern 
Pacific Railroad Company, No. 2757. 

Attest my hand and seal of said circuit court this 8th day of 
December, A. D. 1885. 

L. S. B. SAWYER, Clerk. 
By F. D. MONCTON, 
Deputy Clerk. 
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